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I N  THE FLORIDA SUPREME COURT 

RAYMOND STEWART , 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent. 

CASE NO. 67,315 

PETITIONER'S BRIEF ON THl3 FIIERITS 

This appeal  a r i s e s  from t h e  F i r s t  D i s t r i c t  Court of Appeal 's 

d e n i a l  of p e t i t i o n e r ' s  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i .  The d i s -  

t r i c t  c o u r t  c e r t i f i e d  t h e  ques t ion  presenteci on appea l  t o  be one 

of g r e a t  p u b l i c  importance. 

P e t i t i o n e r  was t h e  p e t i t i o n e r  i n  t h e  d i s t r i c t  c o u r t ,  appe l l ee  

i n  t h e  c i r c u i t  c o u r t  and defendant i n  t h e  t r i a l  c o u r t ,  and w i l l  

Se  r e f e r r e d  t o  a s  p e t i t i o n e r  i n  t h i s  b r i e f .  The record  on appeal  

c o n s i s t s  of p e t i t i o n e r ' s  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  wi th  

appendices a t t ached  and w i l l  be r e f e r r e d  t o  a s  "P", followed by 

t h e  appropr i a t e  page number i n  parentheses .  The s t a t e ' s  response 

wi th  appendices a t t a c h e d  w i l l  be  r e f e r r e d  t o  a s  "R", followed 

by t h e  a p p r o p r i a t e  page number i n  parentheses .  



I1 STATEMENT OF THE CASE AND FACTS 

On June 13 ,  1983, an employee of Waterbed Del igh t  con- 

t a c t e d  t h e  Ta l l ahas see  P o l i c e  Department about  t h e  t h e f t  01 

merchandise from h i s  s t o r e  ( P  A - 2 ) .  The o f f e n s e  a l l e g e d l y  oc- 

c u r r e d  on June 1, 1983 (P D-1)  . A warran t  f o r  P e t i t i o n e r ' s  

a r r e s t  on t h e  charge of grand t h e f t  was i s s u e d  on June 13 ,  1983 

(P D-1)  . 
P e t i t i o n e r  was a r r a i g n e d  on an in format ion  charg ing  grand 

t h e f t  i n  t h e  C i r c u i t  Court on J u l y  18 ,  1983 ( P  A-5; D - 1 ) .  The 

i n i t i a l  in format ion  a l l e g e d  an i n c o r r e c t  d a t e  and was amended 

t o  r e f l e c t  t h e  c o r r e c t  d a t e  ( P  D) . (The amended in format ion  w i l l  

be r e f e r r e d  t o  h e r e i n  as  t h e  f i r s t  i n f o r m a t i o n ) .  The t r i a l  d a t e  

was o r i g i n a l l y  s e t  f o r  September 30, 1983; however, on September 

9 ,  1983, t h e  Respondent reques ted  and w a s  g r an t ed  a continuance 

(P  A-5; D-1)  . 
On December 2 ,  1983, t h e  157th day of  t h e  180 day f e lony  

speedy t r i a l  p e r i o d ,  P e t i t i o n e r  waived speedy t r i a l  by reques t -  

i n g  a  cont inuance (P A-5). Respondent t hen  n o l l e  p rossed  t h e  

grand t h e f t  charge,  and r e f i l e d  it i n  t h e  County Court a s  a  m i s -  

demeanor p e t i t  t h e f t  ( P  A-6; D-1)  . 
On February 2 2 ,  1984, P e t i t i o n e r  f i l e d  a  motion f o r  d i s -  

charge contending t h a t ,  because he had n o t  been brought  t o  t r i a l  

i n  e i t h e r  c o u r t  w i t h i n  90 days of  h i s  a r r e s t ,  t h e  speedy t r i a l  

pe r iod  had exp i r ed  (P  C ) .  The County Court g ran ted  t h e  motion 

(P  D l .  Respondent t hen  f i l e d  a  t i m e l y  n o t i c e  of appea l  (P E )  . 
On appea l  t o  t h e  C i r c u i t  Court of  t h e  Second J u d i c i a l  

C i r c u i t ,  Leon County, F l o r i d a ,  Respondent argued t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  g r a n t i n g  P e t i t i o n e r ' s  motion f o r  d i s cha rge  be- 



cause  P e t i t i o n e r  had waived h i s  r i g h t  t o  a  speedy t r i a l  under  

a t h e  f i r s t  i n f o r m a t i o n ,  and a  "waiver  o f  speedy t r i a l  on t h e  f i r s t  

i n fo rma t ion  a p p l i e [ s ]  a l s o  t o  a  second i n fo rma t ion  ba sed  on t h e  

same c r i m i n a l  ep i sode .  " (P H-8) . 
I11 re sponse ,  P e t i t i o n e r  submi t t ed  t h a t  because  t h e  law 

p r o v i d e s  t h a t  t h e  f o c a l  p o i n t  f o r  speedy t r i a l  c o n s i d e r a t i o n s  

i s  t h e  d a t e  o f  t h e  o r i g i n a l  a r r e s t  i r r e s p e c t i v e  o f  subsequen t  

changes i n  t h e  cha rge s ,  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  g r a n t i n g  

h i s  motion f o r  d i s c h a r g e  (P I ) .  

By op in ion  d a t e d  December 21, 1984, t h e  C i r c u i t  Court  re- 

v e r s e d  t h e  t r i a l  c o u r t ' s  o r d e r  g r a n t i n g  P e t i t i o n e r ' s  d i s c h a r g e  

(P F  1 -3) .  Mandate was i s s u e d  on J anua ry  8 ,  1985 (P G - 1 ) .  On 

January  9 ,  1985, t h e  County Cour t  e n t e r e d  an  o r d e r  denying P e t i -  

t i o n e r ' s  motion f o r  d i s c h a r g e  (P G-2) . 
• on J anua ry  21,  1985, P e t i t i o n e r  f i l e d  a  p e t i t i o n  f o r  w r i t  

o f  c e r t i o r a r i  i n  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal (P 1 -8 ) .  I n  

an  op in ion  f i l e d  June  7 ,  1985, t h e  D i s t r i c t  Cour t  uphe12 t h e  de- 

c i s i o n  of  t h e  c i r c u i t  c o u r t .  (A  copy o f  t h e  o p i n i o n  i s  a t t a c h e d  

h e r e t o  a s  Appendix A ) .  I n  approving t h e  c i r c u i t  c o u r t ' s  d e c i s i o n ,  

t h e  d i s t r i c t  c o u r t  c e r t i f i e d  th.e f o l l owing  q u e s t i o n  t o  be  of  g r e a t  

p u b l i c  impor tance:  

I F  THE STATE FILED A FELONY CHARGE AGAINST 
THE DEFENDANT AND THE DEFENDLVT MOVES FOR 
A CONTINIJANCE MORE THAN 90 DAYS BUT LESS 
THAN 180 DAYS AFTER HIS ARREST, AND THE 
STATE THEN NOL PROSSES THE FELONY CHARGE 
AND =FILES THE INFORMATION CHARGING A 
MISDEfilEANOR, I S  THE DEFENDAPJT ENTITLED 
TO AN IMMEDIATE DISCHARGE UNDER THE SPEEDY 
TRIAL RULE? 

(A2gendi.x A) . 
P e t i t i o n e r  f i l e d  a  n o t i c e  invok ing  t h e  d i ~ c r e t i o ~ a r y  j u r i s -  

d i c t i o n  o f  t h e  Supreme Cour t  on J u l y  8 ,  1985 (Appendix B)  . 



111 SUMT.rnRY O F  ARGUMENT 

A motion f o r  a cont inuance f i l e d  more than  90 days b u t  

less than  180 days a f t e r  t h e  de fendan t ' s  a r r e s t  on f e lony  charges  

does n o t  c o n s t i t u t e  a waiver  of speedy t r i a l  f o r  misdemeanor 

charges  when t h e  s t a t e  e l e c t s  t o  no1 p ros se  t h e  fe lony  charge 

and r e f i l e  t h e  charge as a misdemeanor. 



I V  ARGUMENT 

ISSUE ?RESENTED 

I F  THE STATE FILES A FELONY CHARGE 
AGAINST THE DEFENDANT AND THE DEFEN- 
DANT MOVES FOR A CONTINUANCE MORE THAN 
90 DAYS BUT LESS THAT1 180 DAYS AFTER 
IIIS ARREST, AND THE STATE 'THEN NOL 
PROSSES THE FELONY CHARGE AND REFILES 
THE INFORMATI ON CHARGING A PIISDEMEANOR, 
IS  THE DEFENDANT ENTITLED TO PN I I I M E D I -  
ATEl DISCHARGE UNDER THE SPEEDY TRIAL RULE? 

The i s s u e  b e f o r e  t h i s  Court i s  whether t h e  fe lony  or t h e  

misdemeanor speedy t r i a l  r u l e  should apply t o  proceedings a q a i n s t  

a c r i m i n a l  defendant  where t h e  s t a t e  f i l e s  an in format ion  i n  t h e  

c i r c u i t  c o u r t  charg ing  a fe lony  and, p r i o r  t o  t h e  e x p i r a t i o n  of 

180 days b u t  subsequent  t o  t h e  e x p i r a t i o n  of  90 days,  t h e  defense  

i s  g ran ted  a cont inuance followed by t h e  s t a t e ' s  n o l l e  p rosequi  

of t h e  fe lony  and l a te r  r e f i l i n g  of a misdemeanor based on t h e  

same c r i m i n a l  ep i sode .  A s  no t e6  by t h e  C i r c u i t  Court ,  t h e  i s s u e  

he re in  i s  one of f i r s t  impress ion b e f o r e  F l o r i d a ' s  a p p e l l a t e  

c o u r t  below e r r e d  i n  ho ld ing  he had waived h i s  r i g h t  t o  a speedy 

t r i a l .  

Rule 3.191 ( a )  (1)  , F l o r i d a  Rules of Criminal  Procedure pro- 

v i d e s  t h a t  : 

Except a s  o therwise  provided by t h i s  
Rule, and s u b j e c t  t o  t h e  l i m i t a t i o n s  
imposed under (b) (1) and (b )  ( 2 )  , every  
person charged wi th  crime by i n d i c t -  
ment o r  inzormat ion s h a l l  w i thou t  de- 
mand be brought  t o  t r i a l  w i t h i n  90 days 
i f  t h e  crime charged i s  a misdemeanor, 
o r  w i t h i n  180 days i f  t h e  crime charged 
be a f e l o n y ,  and i f  n o t  brought  t o  t r i a l  
w i t h i n  such t i m e  s h a l l  upon motion t i m e -  



l y  f i l e d  w i t h  t h e  c o u r t  having j u r i s d i c -  
t i o n  and se rved  upon t h e  p rosecu t ing  
a t t o r n e y  be f o r e v e r  d i scharged  from t h e  
crime; p rov ided ,  t h e  c o u r t  b e f o r e  g ran t -  
i n g  such motion,  s h a l l  make t h e  r equ i r ed  
i n q u i r y  under (d )  (3) . The t i m e  pe r iods  
e s t a b l i s h e d  by t h i s  s e c t i o n  s h a l l  com- 
mence when such person i s  taken i n t o  
custody a s  de f ined  under (a )  ( 4 )  . 

For purposes  of  t h i s  r u l e ,  a person i s  taken  i n t o  custody 

" ( i )  when t h e  person i s  a r r e s t e d  a s  a r e s u l t  of  t h e  conduct 

o r  c r i m i n a l  ep i sode  which gave rise t o  t h e  crime charged,  o r  

(ii) when t h e  person i s  se rved  wi th  n o t i c e  t o  appear  i n  l i e u  

of p h y s i c a l  a r r e s t .  " Rule 3.191(a) (4)  , F l o r i d a  Rules of crimi- 

n a l  Procedure .  Accord, Swanson v. Love, 290 S0.2d 1 1 2  ( F l a w  2d 

DCA 1974) .  

The burden of  complying w i t h  t h e  speedy t r i a l  r u l e  r e s t s  

w i t h  t h e  s t a t e .  Gue v. S t a t e ,  297 So.2d 135 ( F l a .  2d DCA 1974) .  

The t i m e  w i t h i n  which a person must be  t r i e d  cannot be extended 

by t h e  s t a t e  e n t e r i n g  a n o l l e  p rosequi  t o  t h e  crime charged and 

then  p rosecu t ing  new o r  d i f f e r e n t  charges  based on t h e  same con- 

duc t  o r  c r i m i n a l  ep i sode .  Richardson v.  S t a t e ,  340 So.2d 1198, 

4 th  DCA 1976) ; S t a t e  v. Rheinsmit11, 

( F l a .  2d DCA 1978) ; S-ta te  e s  re l .  Will iams v. Cowart, 281 So.2d 

527, 529 ( F l a .  3d DCA 1973) . Rather ,  Rule 3 .191(h)  (2 )  , F l o r i d a  

Rule of Criminal  Procedure ,  s p e c i f i c a l l y  p rov ides  - t ha t :  

The i n t e n t  and e f f e c t  of  t h i s  Rule s h a l l  
n o t  be  avoided by t h e  S t a t e  by e n t e r i n q  
a n o l l e  p r o s e q u i - t o  a crime charged and 
by p rosecu t ing  a new crime grounded on 
t h e  same conduct o r  c r i m i n a l  ep i sode ,  o r  
o therwise  by p rosecu t ing  new and d i f f e r e n t  
charges  based  on t h e  sane  conduct o r  c r i -  
minal  ep i sode  whether o r  n o t  t h e  ?ending 
charge i s  suspended,  cont inued,  o r  i s  t h e  
s u b j e c t  of e n t r y  of a n o l l e  p rosequi .  

Consequently, a l though e a r l i e r  charges  are dropped,  t h e  speedy 

t r i a l  t i m e  on charges  l a t e r  f i l e d ,  b u t  based on t h e  s a m e  c r i m i n a l  



ep i sode ,  i s  s t i l l  measured from t h e  d a t e  of a r r e s t  on t h e  e a r l i e r  

charges .  See S t a t e  v. Thaddies,  364 So.2d 819 [F la .  4 th  DCA 

1978) . Accord, Weed v.  S t a t e ,  4 1 1  So.2d 863 ( F l a .  1982) ; S t a t e  

ex r e l .  Smith v.  N e s b i t t ,  355 So.2d 202 (F la .  3d DCA 1978) ;  

Clark v. S t a t e ,  318 So.2d 513 (F la .  4 th  DCA 1975) .  

The t r i a l  c o u r t  i n  g r a n t i n g  P e t i t i o n e r ' s  d i s cha rge ,  re- 

l i e d  upon t h e  language i n  Weed v.  S t a t e ,  4 1 1  So.2d 863  la. 

1982) . I n  Weed, t h e  defendants  were a r r e s t e d  on August 18,  1977, 

and charged by in format ion  w i t h  s e p a r a t e  counts  of possess ion  

of mari juana and possess ion  of hash ish .  Af t e r  a ju ry  t r i a l  

which r e s u l t e d  i n  a m i s t r i a l ,  t h e  s t a t e  moved t o  amend t h e  i n -  

format ion t o  charge a fe lony .  On February 1 0 ,  1978, t h e  t r i a l  

c o u r t  a l lowed t h e  amendment. The defendants  then moved f o r  and 

w e r e  g r an t ed  d i scha rge  uneer  t h e  newly amended count  on t h e  

b a s i s  of the speedy t r i a l  r u l e .  The c o u r t  reasoned t h a t  t h e  

amendment of t h e  in format ion  t o  charge possess ion  of more than  

f i v e  grams of a new and d i f f e r e n t  charge based on t h e  same con- 

duc t  o r  c r i m i n a l  ep i sode  and was t h e r e f o r e  s u b j e c t  t o  t h e  180 

day t i m e  p e r i o d  i n  Rule 3.191Ca) C 1 )  . The s t a t e  t hen  sought t o  

amend t h e  count t o  r e i n s t a t e  t h e  misdemeanor. Finding t h a t  t h e  

o r i g i n a l  charge had been abandoned by t h e  e a r l i e r  amendment, and 

t h a t  t h e  defendants  were a v a i l a b l e  f o r  t r i a l  and no excep t iona l  

c i rcumstances  e x i s t e d ,  t h e  t r i a l  c o u r t  r e j e c t e d  t h e  amendment. 

On appea l  by t h e  s ta te ,  t h e  d i s t r i c t  c o u r t  reversed .  The c o u r t  

h e l d  t h a t  under t h e  p rov i s ions  of Rule 3.191(9) , Rules of C r i -  

minal  Procedure ,  t h e  s ta te  w a s  e n t i t l e d  t o  an en la rged  pe r iod  

of 90 days from t h e  d a t e  of t h e  m i s t r i a l  w i t h i n  which t o  r e t r y  

t h e  defendants .  



The s p e c i f i c  i s s u e  cons idered  by t h e  Weed Court was whether 

t h e  s t a t e  should be given t h e  b e n e f i t  of t h e  90 days allowed by 

Rule 3.191(g) on t h e  amended charge;  however, t h e  F l o r i d a  Supreme 

Court i n  a r r i v i n g  a t  i t s  ho ld ing ,  r e l i e d  upon s e v e r a l  d e c i s i o n s  

which a r e  d i r e c t l y  r e l a t e d  t o  t h e  i s s u e  a t  b a r .  S p e c i f i c a l l y ,  

t h e  Court observed t h a t :  

I n  Thaddies,  t h e  c o u r t  h e l d  t h a t  when a  
charqe i s  dropped and another  i s  f i l e d  
based on t h e  same i n c i d e n t ,  t h e  d a t e  of  
t h e  a r r e s t  i s  t h e  r e l e v a n t  d a t e  f o r  speedy 
t r i a l  purposes.  I n  N e s b i t t ,  t h e  f a c t  t h a t  
t h e  charge was changed from a fe lony  t o  a 
misdemeanor and then  back t o  a  fe lony  d i d  
n o t  a l t e r  t h e  running of  t h e  speedy t r i a l  
p e r i o d  from t h e  o r i g i n a l  a r r e s t  d a t e .  See - 
a l s o  Gue v.  S t a t e ,  297 So.2d 135 (F la .  2d 
DCA 1974) .  I n  Cowart, t h e r e  was a  m i s t r i a l  
a f t e r  which charges  w e r e  amended. A f t e r  
t h e  e x p i r a t i o n  of t h e  90 days under Rule 
3 ,19 l (g )  , t h e  s ta te  at tempted t o  n o l l e  
p rosequi  one charge,  The c o u r t  h e l d  t h e  
speedy t r i a l  t i m e  l i m i t  had run s i n c e  t h e  
t r i a l  had n o t  commenced w i t h i n  t h e  90 days.  
The cour-t went on t o  add t h a t  t h e  f a c t  
t h a t  t h e  s t a t e  e n t e r e d  a  n o l l e  p rosequi  
d i d  n o t  o p e r a t e  t o  depr ive  t h e  accuse< of 
h i s  r i g h t  t o  a  speedy t r i a l  g iven t h e  lan-  
guage i n  Rule 3.19 1 (h) (2)  which provides  
t h a t  t h e  t i m e  cannot be executed by t h e  
f i l i n g  of new charges  based on t h e  same 
c r i m i n a l  ep i sode .  

Weed, 4 1 1  So.2d a t  865. 

Consequently, t h e  Weed Court h e l d  t h a t :  

These ca ses  s t a n d  f o r  a  b a s i c  propo- 
s i t i o n  t h a t  i s  c e n t r a l  t o  t h i s  c a s e ,  
t h a t  it, t h e  d a t e  of t h e  o r i g i n a l  ar- 
r e s t  is  t h e  f o c a l  p o i n t  f o r  speedy 
t r i a l  c o n s i d e r a t i o n s ,  i r r e s p e c t i v e  
of changes made in charges .  Only i n  
s p e c i f i c a l l y  d e l i n e a t e d  c i rcumstances  
can t h e  t i m e  p e r i o d s  be ad jus t ed .  

I d .  - 

Here in ,  i n  r e v e r s i n g  t h e  t r i a l  c o u r t ' s  o r d e r ,  t h e  c i r c u i t  

c o u r t  observed t h a t  : 

It appears  t o  have been e s t a b l i s h e d  i n  
F l o r i d a  t h a t  " a  waiver  of  speedy t r i a l  
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on a  f i r s t  in format ion  a p p l i e [ s ]  a l s o  t o  
a second in format ion  on t h e  same c r i m i n a l  
ep i sode ."  Conner v. S t a t e ,  398 So.2d 
983, 984 (F l a .  1st DCA 1981) .  Althouqh 
t h e  p r e c i s e  i s s u e  p re sen ted  i n  t h i s  case  
has  n o t  p rev ious ly  been d e a l t  w i th  i n  any 
a p p e l l a t e  d e c i s i o n  c i t e d  by counsel  o r  
found by t h e  Court ,  t h e r e  a r e  s u f f i c i e n t  
g u i d e l i n e s  i n  t h e  ca ses  t o  be convincing 
t h a t  i n  t h i s  c a s e ,  when t h e  defendant  
moved f o r  a  cont inuance i n  t h e  f e lony  
c o u r t  on t h e  grand t h e f t  charge ,  he had 
e f f e c t i v e l y  waived t h e  speedy t r i a l  pro- 
v i s i o n s  f o r  any charge based on t h e  same 
c r i m i n a l  ep i sode  as  was involved i n  t h e  
f i r s t  charge.  The e f f e c t  of such a  con- 
t i nuance  i s  most c l e a r l y  expressed  i n  
Ga l l e so  v.  Purdy, 415 So.2d 166 ( F l a .  4 th  
DCA 1982) , which w a s  s t a t e d :  

"A clef ense  cont inuance c o n s t i -  
t u t e s  a  s p e c i f i c  waiver of t h e  
speedy t r i a l  r u l e  ( o r ,  more 
p rope r ly ,  an e s t o p p e l  preclud-  
i n q  r e l i a n c e  on t h e  r u l e )  a s  t o  
a l l  charges  which emanate from a 
s i n g l e  c r i m i n a l  ep i sode .  

(P F  2-31. F u r t h e r ,  t h e  c o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t ' s  re -  

l i a n c e  on Rule 3.191 (h )  ( 2 )  , F l o r i d a  Rules of Criminal  Procedure ,  

" i s  misplaced",  because t h i s  r u l e  i s  " i n a p p l i c a b l e  where t h e r e  

has  been a  waiver  of t h e  speedy t r i a l  r u l e  by a c t i o n  of t h e  de- 

fendant  be fo re  t h e  e n t r y  of t h e  n o l l e  p rosequi . "  (P F-3). 

Consequently, t h e  c o u r t  concluded t h a t :  

When t h e  defendant  moved t o  cont inue  
t h e  fe lony  charge ,  he  e f f e c t i v e l y  waived 
t h e  speedy t r i a l  r u l e  and became es top-  
ped t o  a s s e r t  it i n  ano the r  charge in -  
vo lv ing  -the same conduct o r  c r i m i n a l  
ep i sode  a s  was involved i n  t h e  f e lony  
charge.  

The F i r s t  D i s t r i c t  Court ,  r e l y i n g  on Connor v. S t a t e ,  and 

Gal lego v. S t a t e ,  415 So.2d 166 ( F l a .  4 t h  DCR 19821, approved 

t h e  C i r c u i t  C o u r t ' s  d e c i s i o n .  I n  Connor and Gal lego,  t h e  s t a t e  



appears  t o  have f i l e d  f e lony  charges  i n  t h e  f i r s t  in format ion .  

Before t h e  t i m e  f o r  speedy t r i a l  had run ,  t h e  defendants  moved 

f o r  a cont inuance.  A f t e r  t h e  t i m e  f o r  speedy t r i a l  had run ,  

t h e  s t a t e  f i l e d  amended in format ions  aga in  charg ing  a  fe lony .  

P e t i t i o n e r  contends Connor and Gal lego a r e  i n a p p l i c a b l e  when t h e  

r e q u e s t  f o r  a  cont inuance occurs  subsequent  t o  t h e  e x p i r a t i o n  

of t h e  speedy t r i a l  p e r i o d  f o r  t h e  amended in format ion  a s  it 

d i d  i n  t h e  p r e s e n t  ca se .  

While it i s  t r u e  t h a t  a  defense  cont inuance c o n s t i t u t e s  

a  waiver  of t h e  r i g h t  t o  a  speedy t r i a l ,  P e t i t i o n e r  submits  

t h a t  t o  be  e f f e c t i v e  t h e  waiver  msut be  made w i t h i n  t h e  a p p l i -  

c a b l e  speedy t r i a l  pe r iod .  A waiver  of speedy t r i a l  made a f t e r  

t h e  pe r iod  h a s  exp i r ed  is  of no consequence. See, e. g . ,  Henshaw 

v. S t a t e ,  390 So.2d 793 ( F l a .  3d DCA 1980)(Where t h e  speedy • t r i a l  t i m e  had e x p i r e d  p r i o r  t o  de fendan t ' s  motion t o  compel 

d i scovery ,  t h e  motion t o  compel d i scovery  d i d  n o t  d i v e s t  defen- 

dan t  of h i s  r i g h t  t o  d i s c h a r g e ) .  Accord, White v .  S t a t e ,  338 

So.2d 256 (F l a .  4 th  DCA 1976)(Where speedy t r i a l  pe r iod  had 

e l a sped  b e f o r e  any demands f o r  d i scovery  w e r e  made, defendant  

was denied speedy t r i a l  and was e n t i t l e d  t o  d i scha rge  a s  a  mat- 

ter  of r i gh t ) : .  

P e t i t i o n e r  submits  t h a t  t h e  90 day misdemeanor speedy 

t r i a l  r u l e  should have been a p p l i e d .  The record  c l e a r l y  shows 

t h a t  P e t i t i o n e r  was a r r e s t e d  f o r  grand t h e f t  on June 29, 1983. 

The grand t h e f t  charge was n o l l e  prossed and r e f i l e d  a s  a  m i s -  

demeanor p e t i t  t h e f t .  Both charges  o r i g i n a t e d  from t h e  same 

a c r i m i n a l  ep i sode .  A s  no ted  by t h e  Weed Court ,  t h e  f o c a l  p o i n t  

f o r  speedy t r i a l  c o n s i d e r a t i o n s  i s  t h e  d a t e  of  t h e  o r i g i n a l  a r -  

rest i r r e s p e c t i v e  of  subsequent  changes i n  t h e  charges .  Con- 



sequen t ly ,  s i n c e  P e t i t i o n e r  was no t  brought  t o  t r i a l  w i t h i n  9 0  

days of h i s  a r r e s t ,  and d i d  n o t  waive h i s  r i g h t  t o  a  speedy t r i a l  

du r ing  t h a t  p e r i o d ,  t h e  t r i a l  c o u r t  d i d  n o t  err i n  g r a n t i n g  h i s  

d i s cha rge .  



V  CONCLUSION 

B a s e d  upon t h e  reasons and a u t h o r i t i e s  set f o r t h  h e r e i n ,  

P e t i t i o n e r  r e s p e c t f u l l y  requests this H o n o r a b l e  C o u r t  t o  a n s w e r  

the ce r t i f i ed  i n  t h e  a f f i r m a t i v e  and t o  order h i s  i m m e d i a t e  d i s -  

charge. 
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