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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  Appe l l an t  i n  t h e  F o u r t h  D i s t r i c t  

Court  of Appeal and t h e  Defendant  i n  t h e  Cr imina l  D i v i s i o n  o f  

t h e  C i r c u i t  Court  of  t h e  Seven teen th  J u d i c i a l  C i r c u i t  i n  and 

f o r  Broward County, F l o r i d a ;  Respondent was t h e  Appel lee  and 

P r o s e c u t i o n  r e s p e c t i v e l y  i n  t h o s e  c o u r t s .  I n  t h i s  b r i e f  t h e  

p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  appear  b e f o r e  t h i s  Cour t .  

I n  t h i s  b r i e f  t h e  o p i n i o n  of t h e  F o u r t h  D i s t r i c t  i n  

t h i s  c a s e  w i l l  b e  denoted  by t h e  symbol "0" and t h e  page num- 

b e r  o f  t h e  o p i n i o n  a s  i t  i s  c i t e d  i n  Southern  R e p o r t e r ;  r e f -  

e r e n c e s  t o  t h e  r e c o r d  below w i l l  b e  deno ted  by t h e  symbol "R". 

A l l  emphasis i n  t h i s  b r i e f  i s  s u p p l i e d  u n l e s s  o t h e r w i s e  i n d i -  

c a t e d .  



STATEMENT OF THE CASE AND FACTS 

Respondent r e j e c t s  P e t i t i o n e r ' s  statement of t h e  

case and f a c t s  as  many of those as se r t ed  f a c t s  a r e  not  con- 

ta ined  i n  t h e  Fourth D i s t r i c t  Court ' s  opinion i n  the  present  

case and thus a r e  improperly presented t o  t h i s  Court i n  an 

attempt t o  demonstrate c o n f l i c t  j u r i s d i c t i o n .  

The course of procedural events and f a c t s  adduced 

below, a s  r e c i t e d  by t h e  Fourth D i s t r i c t  i n  i t s  opinion a r e  

as  fol lows:  

P e t i t i o n e r  was convicted of conspiracy t o  t r a f f i c  

i n  cannabis and car ry ing  a  concealed f i rearm i n  t h e  t r i a l  

cour t  (0.1012).  P e t i t i o n e r ' s  a r r e s t  and convict ion stemmed 

from a  motel room meeting between an undercover o f f i c e r  and 

t h e  defendants (0.1012) . A t  t h e  meeting t h e  o f f i c e r  was out-  

f i t t e d  with a  Unite1 t r a n s m i t t e r  which enabled another o f f i -  

c e r ,  ou t s ide  t h e  room, t o  record t h e  meeting (0.1012).  How- 

ever ,  due t o  t h e  recording o f f i c e r ' s  u n f a m i l i a r i t y  with t h e  

tape  recorder  and h i s  f a i l u r e  t o  switch tapes when t h e  f i r s t  

ran o u t ,  only a  half-hour  of t h e  hour and t en  minute meeting 

was recorded (0.1012-1013). A t  t r i a l  t h e  recording o f f i c e r  

admitted t h a t ,  a t  h i s  p r e - t r i a l  depos i t ion ,  he had t e s t i f i e d  

t h a t  t h e  t ape  was complete; although t h e  o f f i c e r  l a t e r  r e a l -  

ized h i s  e r r o r ,  he did not  comunica te  f u r t h e r  with defense 

counsel (0.1013).  

In response t o  t h e  p e t i t i o n e r ' s  p r e - t r i a l  discovery 

reques t ,  t he  s t a t e  f i l e d  i t s  answer i n d i c a t i n g  t h a t  t h e  de- 



fendants had made o r a l  statements and provided t h e  defense 

with a  dup l i ca te  copy of the  t ape  recording (0.1012).  Af- 

t e r  hearing t h e  tape  defense counsel,  by l e t t e r ,  inquired of 

t h e  prosecutor  whether another tape  ex i s t ed  because h i s  copy 

ended a t  a  poin t  which obviously was no t  t h e  end of t h e  

transmission o r  recording (0.1012).  The prosecutor did no t  

answer defense counse l ' s  l e t t e r  (0.1012).  

A t  t he  conclusion of t h e  recording o f f i c e r ' s  t e s t i -  

mony, defense counsel moved f o r  a  m i s t r i a l ,  arguing t h a t  t h e  

s t a t e ' s  f a i l u r e  t o  n o t i f y  t h e  defense t h a t  t h e  tape  was i n -  

complete was a  discovery v i o l a t i o n  (0.1013).  The t r i a l  cour t  

denied t h e  motion without conducting a  f u l l  Richardson hear-  

ing (0.1013).  

Thereaf te r  t h e  undercover o f f i c e r  t e s t i f i e d  t o  the  

meeting i n  d e t a i l ,  including recounting severa l  incr iminat ing  

statements made by P e t i t i o n e r  (0.1013).  His testimony was 

received without any objec t ion  predica ted  on an a l leged  d i s -  

covery v i o l a t i o n  (0.1013-1014). 

The Fourth D i s t r i c t  affirmed p e t i t i o n e r ' s  convic- 

t i o n  and sentence (0.1014). 



POINT ON APPEAL 

WHETHER THE OPINION OF THE FOURTH DIS- 
TRICT COURT OF APPEAL I N  THE PRESENT 
CASE I S  I N  EXPRESS AND DIRECT CONFLICT 
WITH ANY OPINION OF THIS COURT OR AN- 
OTHER DISTRICT COURT OF APPEAL? 



SUMMARY OF ARGUMENT 

T h i s  Cour t  shou ld  d e c l i n e  j u r i s d i c t i o n  o f  t h e  i n s t a n t  

c a s e  because  t h e  F o u r t h  D i s t r i c t ' s  o p i n i o n  does n o t  c r e a t e  con- 

f l i c t  w i t h  d e c i s i o n s  o f  t h i s  o r  a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l ;  

t h e  P e t i t i o n e r ' s  o b j e c t i o n  below, t o  t h e  s t a t e ' s  f a i l u r e  t o  i n -  

form him t h a t  t h e  t a p e  was i n c o m p l e t e ,  was p r o p e r l y  den ied  a s  

t h e  s t a t e ' s  f a i l u r e  d i d  n o t  c o n s t i t u t e  a  d i s c o v e r y  v i o l a t i o n ,  
p e r t a i n  t~ 

n o r  d i d  s a i d  o b j e c t i o n  /s tatements  made by P e t i t i o n e r  ( 0 . 1 0 1 3 )  . 
H i s  t e s t imony  was r e c e i v e d  w i t h o u t  any o b j e c t i o n  p r e d i c a t e d  on 

an  a l l e g e d  d i s c o v e r y  v i o l a t i o n  ( 0 . 1 0 1 3 - 1 0 1 4 ) .  

The F o u r t h  D i s t r i c t  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n  

and s e n t e n c e  ( 0 . 1 0 1 4 ) .  



ARGUMENT 

THE OPINION OF THE FOURTH DISTRICT COURT 
OF APPEAL I N  THE PRESENT CASE IS NOT I N  
EXPRESS AND DIRECT CONFLICT WITH ANY 
OPINION OF THIS COURT OR ANOTHER DISTRICT 
COURT OF APPEAL. (Res ta ted ) .  

P e t i t i o n e r  a s s e r t s  t h e  dec is ion  of t h e  Fourth Dis- 

t r i c t  i n  t h e  i n s t a n t  case " d i r e c t l y  and expressly" c o n f l i c t s  

with dec is ions  of t h i s  Court and o the r  cour t s  of appeal.  

Respondent d i sagrees .  

This Court i n  Mancini v .  S t a t e ,  312 So.2d 732, 733 

(Fla .  19751, held t h a t  c o n f l i c t  j u r i s d i c t i o n  i s  properly i n -  

voked when a  d i s t r i c t  cour t  of appeal e i t h e r  (1) announces a  

r u l e  of law which c o n f l i c t s  with a  r u l e  of law previously an- 

nounced by t h e  Supreme Court o r  another d i s t r i c t ,  o r  (2)  ap- 

p l i e s  a  r u l e  of law t o  produce a  d i f f e r e n t  r e s u l t  i n  a  case 

which involves s u b s t a n t i a l l y  t h e  same f a c t s  as  another case.  

The dec is ion  of t h e  Fourth D i s t r i c t  i n  t h e  i n s t a n t  case does 

n e i t h e r ,  thus Respondent a s s e r t s  t h e r e  - i s  no c o n f l i c t  c rea ted  

by t h e  Fourth D i s t r i c t ' s  opinion and t h i s  Court should de- 

c l i n e  t o  accept t h i s  case .  As s t a t e d  by J u s t i c e  Adkins i n  

Gibson v .  Malony, 231 So.2d 823, 824 (F la .  1970) ,  " [ i l t  i s  

c o n f l i c t  of dec i s ions ,  not  c o n f l i c t  of opinions o r  reasons 

t h a t  suppl ies  j u r i s d i c t i o n  f o r  review by c e r t i o r a r i .  [Em- 

phasis  i n  o r i g i n a l ] .  

P e t i t i o n e r  argues t h a t  h i s  motion f o r  m i s t r i a l  on 

t h e  ground t h a t  t h e  s t a t e  committed a  discovery v i o l a t i o n  by 

f a i l i n g  t o  inform defense counsel t h a t  t h e  t ape  was incomplete, 



c o n s t i t u t e s  a  s u f f i c i e n t  o b j e c t i o n  t o  t h e  undercover  o f f i -  

c e r ' s  t e s t imony  r e g a r d i n g  i n c u l p a t o r y  s t a t e m e n t s  made by Pe- 

t i t i o n e r .  Thus P e t i t i o n e r  con tends  t h e  Four th  D i s t r i c t ' s  

o p i n i o n  c o n f l i c t s  w i t h  d e c i s i o n s  which h o l d  i t  i s  n o t  n e c e s -  

s a r y  t o  i n t o n e  t h e  magic words "I o b j e c t "  t o  p r e s e r v e  an er- 

r o r  f o r  a p p e a l .  

A s  n o t e d  by P e t i t i o n e r  i n  h i s  j u r i s d i c t i o n a l  b r i e f ,  

t h i s  Court  i n  C a s t o r  v .  S t a t e ,  365 So.2d 701 ( F l a .  1978) h e l d  

t h a t  t h e  o b j e c t i v e s  o f  t h e  contemporaneous o b j e c t i o n  r u l e  are 

m e t  by an o b j e c t i o n  which i s  " s u f f i c i e n t l y  s p e c i f i c  b o t h  t o  

a p p r i s e  t h e  t r i a l  judge  o f  t h e  p u t a t i v e  e r r o r  and t o  p r e s e r v e  

t h e  i s s u e  f o r  i n t e l l i g e n t  r ev iew on appea l " .  - I d .  a t  703. 

The s t a t e  a s s e r t s  t h e  F o u r t h  D i s t r i c t  p r o p e r l y  found t h a t  t h e  

P e t i t i o n e r ' s  o b j e c t i o n  and motion f o r  m i s t r i a l  based upon t h e  

s t a t e ' s  f a i l u r e  t o  n o t i f y  t h e  d e f e n s e  t h a t  t h e  t a p e  was i n -  

comple te  was n o t  an o b j e c t i o n  t o  t h e  a d m i s s i b i l i t y  o f  t h e  un- 

d e r c o v e r  o f f i c e r ' s  t e s t i m o n y  r e g a r d i n g  t h e  d e f e n d a n t ' s  s t a t e -  

ments .  

P e t i t i o n e r  does  n o t  a s s e r t  t h a t  h e  was n o t  a p p r i s e d  

d u r i n g  d i s c o v e r y ,  o f  t h e  f a c t  t h a t  h e  had made s t a t e m e n t s  

which t h e  s t a t e  was go ing  t o  u s e  a s  e v i d e n c e ;  i n d e e d ,  t h e  

Four th  D i s t r i c t  s p e c i f i c a l l y  found t h a t  P e t i t i o n e r  made no 

such d i s c o v e r y  v i o l a t i o n  o b j e c t i o n  (0.1013-1014).  The F o u r t h  

D i s t r i c t  f u r t h e r  found t h a t  t h e  s t a t e ,  i n  r e s p o n s e  t o  P e t i -  

t i o n e r ' s  d i s c o v e r y  r e q u e s t ,  - had infornled t h e  d e f e n s e  t h a t  Pe- 

t i t i o n e r  had made o r a l  s t a t e m e n t s  (0 .1012) .  P e t i t i o n e r ' s  



a s o l e  b a s i s  f o r  o b j e c t i o n  and m i s t r i a l  was t h a t  t h e  s t a t e  

f a i l e d  t o  n o t i f y  him t h a t  t h e  t a p e  was incomplete .  Hence, 

i f  P e t i t i o n e r  had some ground f o r  o b j e c t i n g  t o  t h e  admission 

of h i s  s t a t emen t s  through t h e  tes t imony of t h e  undercover o f -  

f i c e r  i . e .  t h a t  h e  had n o t  been informed of t h e  e x i s t e n c e  of  

t hose  s t a t emen t s  dur ing  p r e t r i a l  d i s cove ry ,  he  d id  n o t  make ---- 
an o b j e c t i o n  o r  motion f o r  m i s t r i a l  on t h a t  ~ r o u n d  and t h e  - - - -- 
Fourth D i s t r i c t  p rope r ly  r e fused  t o  reach  t h a t  i s s u e  on ap- 

p e a l .  

Thus t h e  Fourth  D i s t r i c t ' s  opinion does n o t  c o n f l i c t  

w i t h  t h e  d e c i s i o n s  of t h i s  Court o r  o t h e r  c o u r t s  of appea l  

which hold t h a t  t h e  magic words "I o b j e c t "  a r e  unnecessary t o  

p re se rve  t h e  i s s u e  f o r  appea l  s o  long a s  t h e  t r i a l  judge i s  

c l e a r l y  app r i s ed  of t h e  purpor ted  e r r o r  and c l e a r l y  den ie s  t h e  

o b j e c t i o n  o r  motion. See:  Cas to r ,  s u p r a ;  Thomas v .  S t a t e ,  

419 So.2d 634 ( F l a .  1982) ;  Spurlock v .  S t a t e ,  420 So.2d 875 

( F l a .  1982);  S t a t e  v .  Heathcoat ,  442 So.2d 955 ( F l a .  1983) .  

Furthermore,  P e t i t i o n e r  does n o t  a s s e r t  t h a t  t h e  

Fourth  D i s t r i c t ' s  d e c i s i o n ,  t h a t  t h e  s t a t e ' s  f a i l u r e  t o  i n -  

form t h e  defense  t h a t  t h e  t a p e s  were incomplete d i d  n o t  con- 

s t i t u t e  a  d i scovery  v i o l a t i o n ,  i s  i n  c o n f l i c t  w i t h  d e c i s i o n s  

of t h i s  Court o r  ano ther  c o u r t  of appea l .  This  Court i n  

Cooper v .  S t a t e ,  336 So.2d 1133 ( F l a .  1976) ,  he ld  t h a t  t h e  

s t a t e ' s  burden i n  responding t o  d i scovery  r e q u e s t s  i s  t o  i n -  

form defense  of evidence and wi tnes s  of which t h e  s t a t e  i s  

aware - I d .  a t  1138; t h e  s t a t e ' s  du ty  i s  n o t  t o  inform t h e  de- 



f e n s e  of t h e  l a c k  of evidence.  See a l s o :  S i r e c i  v .  S t a t e ,  -- 
399 So.2d 964 (F l a .  1981) ;  S t a t e  v ,  Counce, 392 So.2d 1029 

(F l a .  4 th  DCA 1981) ;  S t a t e  v .  Banks, - 418 So.2d 1059 ( F l a .  

2nd 1982) .  A d i scovery  v i o l a t i o n  occurs  when t h e  s t a t e  f a i l s  

t o  d i s c l o s e  s t a t emen t s  made by t h e  defendant  o r  w i tnes ses  

who have knowledge of t h e  o f f e n s e .  Cumbie v .  S t a t e ,  345 So. 

2d 1061 ( F l a .  1977);  Richardson v .  S t a t e ,  246 So.2d 771 ( F l a .  

1971) .  P e t i t i o n e r  below, d i d  n o t  complain t h a t  t h e  s t a t e  

f a i l e d  t o  inform him h e  made s t a t emen t s  o r  that. t h e  s t a t e  

f a i l e d  t o  p rov ide  him wi th  a  w i tnes s  l i s t ;  t h e r e f o r e  no d i s -  

covery v i o l a t i o n  occurred o r  P e t i t i o n e r  made no objec , t ion o r  

motion f o r  m i s t r i a l  based upon such r e p r e s e n t a t i o n s .  

A s  t h e  s t a t e  was n o t o b l i g a t e d  t o  inform defense  

counsel  t h a t  t h e  t a p e  was incomplete and a s  P e t i t i o n e r  made 

no o b j e c t i o n  t o  t h e  tes t imony of t h e  undercover o f f i c e r  r e -  

gard ing  h i s  s t a t emen t s  on t h e  ground t h a t  h e  was p rev ious ly  

unaware of t h e  s t a t e m e n t s ,  t h e  s t a t e  a s s e r t s ,  a s  t h e  Fourth 

D i s t r i c t  and t h e  t r i a l  c o u r t  p rope r ly  h e l d ,  no d i scovery  

v i o l a t i o n  occur red  and no Richardson i n q u i r y  was r e q u i r e d .  

Indeed t h e  Fourth  D i s t r i c t  exp res s ly  r e s t r i c t e d  t h e i r  ho ld ing  

i n  t h e  i n s t a n t  ca se  s o  t h a t  i t  would n o t  c o n f l i c t  wi th  

Richardson,  - s u p r a  and o t h e r  ca ses  i nvo lv ing  d i scovery  v i o l a -  

t i o n s  and o b j e c t i o n s  t h e r e t o  (0.1013-1014). 

Therefore ,  Respondent a s s e r t s ,  t h e  Fourth  D i s t r i c t ' s  

op in ion  c l e a r l y  does n o t  c o n f l l c t  w i t h  d e c i s i o n s  of t h i s  

Court o r  o t h e r  d i s t r i c t  a p p e l l a t e  c o u r t s  and t h i s  Court should 

• d e c l i n e  t o  accep t  j u r i s d i c t i o n  of t h i s  ca se .  



CONCLUSION 

WHEREFORE based on the  foregoing arguments c i t e d  

t h e r e i n ,  Respondent r e s p e c t f u l l y  reques ts  t h i s  Honorable 

Court DECLINE t o  accept  j u r i s d i c t i o n  i n  t h i s  case .  
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