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INTRODUCTION 

The p e t i t i o n e r ,  TIMOTHY MICHAEL JOYCE, was t h e  appel-  

l a n t  i n  t h e  D i s t r i c t  Cour t  o f  Appeal  o f  F l o r i d a ,  F o u r t h  

D i s t r i c t ,  and t h e  d e f e n d a n t  i n  t h e  C i r c u i t  Cour t .  The 

r e s p o n d e n t ,  THE STATE OF FLORIDA, was t h e  a p p e l l e e  i n  t h e  

Four th  D i s t r i c t  and t h e  p rosecu t ion  i n  t h e  C i r c u i t  Court. In  

t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  t h e  defendant  

and t h e  S t a t e  r e s p e c t i v e l y .  The symbol  "R" r e p r e s e n t s  t h e  

r e c o r d  on a p p e a l .  The d e c i s i o n  s o u g h t  t o  b e  r e v i e w e d  i s  

r epo r t ed  a t  468 So.2d 1011, and w i l l  be r e f e r r e d  t o  h e r e i n  by 

t h e  symbol "D" f o l l o w e d  by t h e  page  number o f  t h e  S o u t h e r n  

Reporter .  A l l  emphasis i s  added u n l e s s  o t h e r w i s e  ind ica ted .  

STATEMENT OF THE CASE AND FACTS 

The d e f e n d a n t ,  a l o n g  w i t h  s even  c o - d e f e n d a n t s ,  was 

charged i n  an in format ion  f i l e d  May 27, 1982, w i t h  ( I )  t r a f -  

f i c k i n g  i n  cannabis ;  (11) consp i racy  t o  t r a f f i c k  i n  cannabis ;  

and (IV) p o s s e s s i o n  of  a  f i r e a r m  w h i l e  engaged i n  a  f e l o n y  

o f f e n s e  ( t r a f f i c k i n g ) .  (R. 2864-A) . '  The  t r a f f i c k i n g  

o f f e n s e  encompassed i n  c o u n t  I a l l e g e s  t h a t  t h e  d e f e n d a n t s  

had i n  t h e i r  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  i n  e x c e s s  o f  

' C O - d e f e n d a n t  Ronald Matheson ,  c h a r g e d  w i t h  t h e  i d e n t i c a l  
o f f e n s e s  a s  t h e  d e f e n d a n t ,  w i t h  t h e  e x c e p t i o n  t h a t  he  i s  
cha rged  i n  Count I11 w i t h  t h e  p o s s e s s i o n  of  a  f i r e a r m  w h i l e  
engaged i n  a  f e l o n y  o f f e n s e  ( t r a f f i c k i n g ) ,  a l s o  s o u g h t  
c e r t i o r a r i  r e v i e w  i n  t h i s  C o u r t .  See  Case No. 67,331.  T h i s  
Cour t  e n t e r e d  an  o r d e r  on Augus t  20 ,  1985 ,  o r d e r i n g  b o t h  
ca se s  conso l ida t ed  " f o r  a l l  a p p e l l a t e  purposes." The defen- 
d a n t  r e s p e c t f u l l y  a d o p t s  a l l  a r g u m e n t s  r a i s e d  by c o - p e t i -  
t i o n e r  Matheson i n  h i s  b r i e f  f i l e d  i n  t h i s  Court s imul tane-  
ous ly  w i t h  t h e  f i l i n g  of t h i s  b r i e f .  
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100 pounds b u t  l e s s  t h a n  2 , 0 0 0  pounds of  c a n n a b i s  on May 7 ,  

1982. (R. 2864).  

The d e f e n d a n t  f i l e d  o r  a d o p t e d 2  s e v e r a l  Mot ions  t o  

D i s m i s s  p r i o r  t o  t r i a l .  (R. 2868-71,  2896-2926,  2939-43,  

2944-47,  2990-92).  The m o t i o n s  c h a l l e n g e d  t h e  cons  t i t u -  

t i o n a l i t y  o f  a  " r e v e r s e  s t i n g "  o p e r a t i o n  on due p r o c e s s  

grounds and t h e  language of t h e  consp i racy  charge embraced i n  

coun t  I1 o f  t h e  i n f o r m a t i o n .  The t r i a l  c o u r t  d e n i e d  a l l  o f  

t h e s e  m o t i o n s .  (R. 47 -71 ,  221 - 2 4 ,  236 ,  250 ,  782-3 ,  2948 ,  

301 0). The defendant  was t r i e d  t oge the r  w i t h  co-defendants 

Ronald Matheson,Harry  W i l l i a m  D i e t r i c h ,  and R o b e r t  B i e l e a u  

Loos . 3 

T r i a l  by j u r y  commenced be fo re  t h e  Honorable Arthur  J. 

F r a n z a  on November 2 9 ,  1982. The t r i a l  was conc luded  on 

December 1 6 ,  1982 ,  when t h e  j u r y  r e t u r n e d  v e r d i c t s  o f  n o t  

g u i l t y  a s  t o  t r a f f i c k i n g  ( c o u n t  I ) ,  g u i l t y  a s  t o  c o n s p i r a c y  

t o  t r a f f i c k  ( c o u n t  1 1 ) ,  and g u i l t y  o f  c a r r y i n g  a  c o n c e a l e d  

f i r e a r m ,  a  l e s s e r  included o f f e n s e  (count IV). (R. 3019-21). 

The c o u r t  a d j u d i c a t e d  t h e  d e f e n d a n t  g u i l t y  (R. 3049) ,  and 

s e n t e n c e d  him t o  n i n e  y e a r s  on c o u n t  11, and f i v e  y e a r s  on 

c o u n t  I V ,  t o  run  c o n c u r r e n t l y  (R. 3051 -53) .  The d e f e n d a n t  

2 ~ r o m  t h e  i n c e p t i o n  o f  t h e  p r o c e e d i n g s ,  i t  was e s t a b l i s h e d  
t h a t  any motion o r  o b j e c t i o n  by one p a r t y  was deemed adopted 
by a l l .  (R. 1 4 9 ,  224 ,  822-823 ,  1331).  

3 ~ r i o r  t o  t r i a l ,  on O c t o b e r  5 ,  1982 ,  f o u r  c o - d e f e n d a n t s ,  
Gerald Michael Laboda, F rank l in  Harry Scholes ,  A lbe r t  Richard 
Adams, and Robert Glenn Gibbs, pleaded g u i l t y .  (R. 161). 
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f i l e d  s e v e r a l  t i m e l y  p o s t -  t r i a l  m o t i o n s  and a d o p t e d  t h o s e  

motions of co-defendant Joyce. (R. 2962-64, 2966-7, 2968-9, 

3028-9,  3030-34 ,  3054-5).  The c o u r t  d e n i e d  a l l  p o s t - t r i a l  

m o t i o n s .  (R. 2840,  3038,  3056-7).  The d e f e n d a n t  t i m e l y  

f i l e d  h i s  a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  which  r e s u l t e d  i n  a  

d e c i s i o n  a f f i r m i n g  h i s  judgment  and s e n t e n c e .  The d e f e n -  

dan t ' s  t i m e l y  r ehea r ing  p e t i t i o n  was denied. This  c e r t i o r a r i  

proceeding followed. 

T h i s  p r o s e c u t i o n  a r o s e  o u t  o f  a  " r e v e r s e  s t i n g "  

conducted by t h e  For t  Lauderdale Po l i ce  Department, whereby 

t h e  p o l i c e  o b t a i n  l a r g e  q u a n t i t i e s  of  h i g h - g r a d e  m a r i j u a n a  

from u n r e l a t e d  s e i z u r e s ,  p o s e  a s  " l a r g e  s c a l e  m a r i j u a n a  

supp l i e r s "  and through the  use  of in formants ,  l o c a t e  "buyers" 

f o r  t h e  c o n f i s c a t e d  m a r i j u a n a  o n l y  t o  a r r e s t  t h e  would-be 

p u r c h a s e r s  a s  soon a s  t h e  " s a l e "  i s  consummated.  (R. 8 5 6 ,  

1 1  23 ,  1335 ,  1669) .  I t  i s  p u r e l y  up t o  t h e  d i s c r e t i o n  o f  t h e  

informants  a s  t o  which p rospec t ive  defendants  t o  b r ing  i n t o  

t h e  o p e r a t i o n ;  h e r e ,  none o f  t h e  p r o s p e c t i v e  p u r c h a s e r s  f o r  

t he  mar i juana  was p a r t i c u l a r l y  t a r g e t e d  by t h e  p o l i c e  depa r t -  

ment i n  advance o r  t h e  s u b j e c t  of any ongoing i n v e s t i g a t i o n .  

(R. 238,  1641).  T h e r e  i s  no e s t a b l i s h e d  p o l i c y  w i t h i n  t h e  

F o r t  L a u d e r d a l e  P o l i c e  Depa r tmen t  by which  such  " r e v e r s e  

s t ings ' '  a r e  t o  be conducted. (R. 1236, 1671 -2). In  conduct- 

i n g  t h e  " s t i n g " ,  t h e  p o l i c e  have  no p r i o r  i n f o r m a t i o n  a s  t o  

t h e  p r e d i s p o s i t i o n  o f  t h e  p r o s p e c t i v e  b u y e r s  i n  any  g i v e n  

case  and, i n  t h i s  p rosecu t ion ,  they  had no evidence of defen- 
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d a n t  J o y c e ' s  p r e d i s p o s i t i o n  p r i o r  t o  h i s  a r r e s t  on May 7 ,  

1982. (R. 238,  1048 ,  1633-4 ,  1641) .  I n  a  r e v e r s e  s t i n g ,  t h e  

p o l i c e  " s e l l  t h e  c o n t r a b a n d  a s  opposed t o  a  buy when t h e  

p o l i c e  buy i t  and g e t  i t  o f f  t h e  s t r e e t . "  (R. 1669) .  

In t h e  ope ra t ion  of a  s t i n g ,  samples of mar i juana  a r e  

d i s t r i b u t e d  through t h e  in formants  i n t o  t h e  community and no t  

r e t r i e v e d .  (R. 1 5 7 ,  237 ,  1671 -2) .  I n  t h i s  c a s e ,  a t  l e a s t  

t h r e e  s e p a r a t e  samples of mar i juana  were given t o  one of t h e  

co-defendants ,  t h e  f i r s t  weighing some 3.2 ounces. (R. 157, 

867-8, 870, 872, 1549, 1671 -1672). These samples were c i r c u -  

l a t e d  i n t o  t h e  g e n e r a l  p o p u l a t i o n  n e v e r  t o  b e  r e t r i e v e d  by 

t h e  po l i ce .  (R. 238). The mar i juana  u t i l i z e d  t o  s e l l  t o  t h e  

buyers i s  taken from o t h e r  s e i z u r e s  (R. 762, 782-3, 886), and 

i n  t h i s  c a s e ,  t h r e e  of  t h e  s i x  b a l e s  u l t i m a t e l y  " so ld"  came 

from o t h e r  s t i n g  ca ses  (R. 329-30, 1215). 

I n  t h e  p a r t i c u l a r  s t i n g  o p e r a t i o n  h e r e ,  t h e  p o l i c e  

a g r e e d  t o  " f r o n t "  a  q u a n t i t y  o f  m a r i j u a n a ,  h e r e  300 pounds ,  

i n  a d d i t i o n  t o  t h e  m a r i j u a n a  t o  be " s o l d " ,  a s  an inducement  

t o  g e t  t h e  b u y e r s  t o  a c c e p t  t h e  d e a l .  (R. 239-40,  898 -9 ,  

1030).  Another  a s p e c t  o f  t h e  " r e v e r s e  s t i n g "  i s  t h a t  t h e  

p o l i c e ,  i n  v i r t u a l l y  e v e r y  c a s e ,  a t t e m p t  t o  s e l l  o v e r  100 

pounds of mar i juana  i n  o r d e r  t o  reach  t h e  t h re sho ld  q u a n t i t y  

f o r  a  t r a f f i c k i n g  prosecut ion.  See R. 236-250. 

P r i o r  t o  t r i a l ,  t h e  d e f e n d a n t  f i l e d  a  mo t ion  t o  

d i smiss  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  of t h e  r eve r se  s t i n g  

o p e r a t i o n .  (R. 2868-71,  p a r a .  20). E x t e n s i v e  a rgument  was 
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h e a r d  and p o l i c e  d e p o s i t i o n s  w e r e  s t i p u l a t e d  i n t o  e v i d e n c e  

(R. 221-24, 236-250); t h e  c o u r t  u l t i m a t e l y  den ied  t h e  motion 

t o  d i s m i s s  (R. 2 5 0 ,  2 9 4 8 ) .  T h e  c o u r t ,  h o w e v e r ,  t w i c e  

expressed  i t s  f e e l i n g s  on t h e  m a t t e r :  " . . .I don ' t  p a r t i c u -  

l a r l y  l i k e  r e v e r s e  s t i n g s .  I t h i n k  t h a t  t h e  p o l i c e  h a v e  

b e t t e r  t h i n g s  t o  do." (R. 248) .  " [ T l h e s e  s t i n g  o p e r a t i o n s  

--  you know t h e  p o l i c e  could  do something b e t t e r  w i t h  t h e i r  

t i m e  t h a n  t o  do  t h i s  u n l e s s  t h e  d e f e n d a n t s  h a d  a  r e a l p r o p e n -  

s i t y  and were  d i s p o s e d  t o  commit t h e  c r i m e  and t h a t  t h e y  were 

known o r g a n i z e d  c r i m e  f i g u r e s  o r  something e l se . "  (R. 1750). 

The o p e r a t i o n  i n  t h e  c a s e  a t  b a r  b e g a n  on A p r i l  3 0 ,  

1982, when a  c o n f i d e n t i a l  i n f o r m a n t ,  who l a t e r  became known 

a s  Sandy Ryan, i n t r o d u c e d  D e t e c t i v e s  Gregory Kr idos  and S c o t t  

I s r a e l  t o  c o - d e f e n d a n t  D i e t r i c h .  (R. 861 ). D i e t r i c h  p u r -  

p o r t e d l y 4  r e p r e s e n t e d  h i m s e l f  t o  b e  a  m a r i j u a n a  b r o k e r  who 

had f o u r  o r  f i v e  buyers  i n t e r e s t e d  i n  buying l a r g e  q u a n t i t i e s  

of mar i juana .  The d e t e c t i v e s  d e l i v e r e d  a  3.2 ounce sample  of  

m a r i j u a n a  t o  D i e t r i c h ' s  a p a r t m e n t  on one o c c a s i o n  (R. 1549),  

and on two subsequen t  o c c a s i o n s ,  d e l i v e r e d  o t h e r  comparable 

s a m p l e s  (R. 8 6 8 ,  8 7 0 ,  872) .  

D e t e c t i v e  K r i d o s  t e s t i f i e d  t h a t  on  May 7 t h ,  D i e t r i c h  

4 ~ o - d e f e n d a n t  D i e t r i c h  u l t i m a t e l y  t e s t i f i e d  on h i s  own b e h a l f  
and  p r e s e n t e d  a n  e l a b o r a t e  e n t r a p m e n t  d e f e n s e .  (R. 2012- 
2022, 2258-2350). The j u r y  a c q u i t t e d  co-defendant  D i e t r i c h  
of a l l  cha rges .  (R. 2808-2809). The j u r y  a l s o  a c q u i t t e d  co- 
de fendan t  Loos of  a l l  charges .  (R. 2809). 
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c a l l e d  him and t o l d  him t h a t  a  g i r l  named " G a i l "  i n  Miami had 

two b u y e r s  f o r  700 pounds of  m a r i j u a n a .  (R. 875).5 L a t e r  

t h a t  day, Kridos s e n t  De tec t ive  I s r a e l  t o  meet co-defendants 

Scholes ,  Laboda, and Gibbs a t  D i e t r i c h ' s  house. (R. 877-81). 

Kridos s t a t e d  t h a t  t h e  buyers were going t o  l eave  t h e i r  money 

a t  a  Howard Johnson's mote l ,  and t h a t  t h e  mar i juana  would be 

d e l i v e r e d  t o  D i e t r i c h ' s  r e s i d e n c e .  One o f  t h e  b u y e r s  

(Laboda) would accompany I s r a e l  t o  t h e  h o t e l  t o  s e e  t h e  

money, wh i l e  t h e  o t h e r  buyers were i n s p e c t i n g  t h e  marijuana.  

(R. 882-84) .  

The p l an  thus  proceeded and t h e  two d e t e c t i v e s ,  Kridos 

and  I s r a e l ,  a l o n g  w i t h  t h e  a s s i s t a n c e  o f  o t h e r  F o r t  

Lauderdale p o l i c e  o f f i c e r s ,  took co-defendant Gibbs' pick-up 

t r u c k  t o  t h e  p o l i c e  m a r i j u a n a  shed  and l o a d e d  i t  w i t h  812 

pounds o f  m a r i j u a n a .  (R. 884-5) .  The two d e t e c t i v e s  t h e n  

re turned  t o  D i e t r i c h ' s  house where co-defendants Scholes and 

Gibbs s e l e c t e d  some s i x  b a l e s  o u t  o f  t h e  21 b a l e s  c o n t a i n e d  

i n  t h e  t r u c k  f o r  p u r c h a s e .  (R. 904).  I t  was Gibbs  who had 

p rov ided  t h e  t r u c k  and who g a v e  t h e  keys  t o  t h e  u n d e r c o v e r  

o f f i c e r s ;  i n  f a c t ,  Gibbs was " r u n n i n g  t h i s  show." (R. 1026 ,  

1556). 

De tec t ive  I s r a e l ,  accompanied by co-defendant Laboda, 

5 ~ h e s e  two buyers named by "Gail" were l a t e r  determined t o  be 
c o - d e f e n d a n t s  Gibbs and S c h o l e s ,  from Miami. Defendant  
J o y c e  was d e t e r m i n e d  n o t  t o  be  one o f  t h e s e  two b u y e r s .  ( R .  
1052).  
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drove  t o  t h e  H o w a r d J o h n s o n f s  h o t e l  where  t h e  money was t o  b e  

p a i d  t o  I s r a e l .  (R. 1350).  I t  was S c h o l e s  who r e n t e d  t h e  

room a t  t h e  H o l i d a y  Inn  (R. 1026) ,  and Gibbs  who t o l d  Detec-  

t i v e  I s r a e l  t h a t  only  co-defendant Laboda and I s r a e l  would be 

i n  t h e  room a t  t h e  Howard J o h n s o n ' s .  (R. 1026 ,  1345-6).  

Detec t ive  Kridos a s c e r t a i n e d  t h a t  t h e  u l t i m a t e  purchaser of 

t h e  mari juana was co-defendant Gibbs. (R. 1052). 

Dur ing  t h e  r i d e  f rom D i e t r i c h ' s  house  t o  t h e  Howard 

Johnson's h o t e l ,  Detec t ive  I s r a e l  was wearing a  Uni te1 t r a n s -  

m i t t e r  which  was b e i n g  m o n i t o r e d  and r e c o r d e d  on t a p e  by 

S e r g e a n t  J o n a t h o n  S m i t h  o f  t h e  F o r t  L a u d e r d a l e  p o l i c e .  (R. 

1 1  78).6 S e r g e a n t  Smi th  was f o l l o w i n g  D e t e c t i v e  I s r a e l  and 

co-defendant Laboda i n  a  p o l i c e  v e h i c l e  from D i e t r i c h ' s  house 

t o  t h e  Howard Johnson ' s .  (R. 1 1  78). Upon a r r i v i n g  a t  t h e  

Howard Johnson's  mote l ,  Room 318, Detec t ive  I s r a e l  found co- 

def endants Adams, Loos, Matheson, and def endant  Joyce. 

De tec t ive  I s r a e l ,  "prepar ing  f o r  t r i a l  ," had l i s t e n e d  

t o  a  copy o f  t h e  t a p e  r e c o r d i n g  some e i g h t  t o  t e n  t i m e s ,  

b e c a u s e  w i t h o u t  h i s  u s e  o f  t h e  t a p e ,  I s r a e l  would n o t  have  

been a b l e  t o  r e c a l l  which defendant  made what s ta tement .  (R. 

6 ~ h e  s u b j e c t  m a t t e r  o f  t h e  t a p e  r e c o r d i n g  t h u s  produced by 
t h e  p o l i c e  g i v e s  r i s e  t o  a  m a j o r  p o r t i o n  o f  t h e  d e f e n d a n t ' s  
appeal  i n  t h e  Fourth  D i s t r i c t  and i n  t h i s  Court. This  S t a t e -  
ment of  F a c t s  w i l l  c o n t a i n  some of  t h e  p e r t i n e n t  f a c t u a l  
background p e r t a i n i n g  t o  t h e  t a p e ,  w h i l e  a  more d e t a i l e d  
f a c t u a l  r e c i t a t i o n  w i l l  a p p e a r  i n  t h e  a rgumen t  p o r t i o n  o f  
t h i s  b r i e f ,  p e r t a i n i n g  t o  t h e  i s s u e  o f  t h e  d i s c o v e r y  v i o l a -  
t i o n ,  P o i n t  I ,  a s  w e l l  a s  t h e  i s s u e  o f  t h e  e x c l u s i o n  of  
copies  of t h e  t ape  f o r  impeachment purposes ,  Po in t  11. 
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D e t e c t i v e  I s r a e l  p r e s e n t e d  e x t e n s i v e  t e s t i m o n y  a t  

t r i a l  a t t r i b u t i n g  numerous i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e  

var ious  defendants  i n  Room 118 of t h e  Howard Johnson's motel .  

As o b s e r v e d  by t h e  F o u r t h  D i s t r i c t ,  D e t e c t i v e  I s r a e l  

" r e c o u n t e d  t h e  m e e t i n g  i n  d e t a i l  and a s c r i b e d  s e v e r a l  

i n c r i m i n a t i n g  s t a t e m e n t s  t o  e a c h  de fendan t . "  (D. a t  101 3).  

None of t h e s e  i n c r i m i n a t i n g  s t a t e m e n t s  a p p e a r  on t h e  t a p e  

r e c o r d i n g  which  was a d m i t t e d  i n t o  e v i d e n c e .  S e e ,  e.g., R.  

1657. Among t h e  s t a t emen t s  I s r a e l  a t t r i b u t e d  t o  t h e  defen- 

dan ts  a r e  t h a t  defendant Joyce s a i d  he was hoping t h e r e  would 

be r e p e a t  b u s i n e s s  (R. 1385) ,  c o - d e f e n d a n t  Matheson ,  a l o n g  

wi th  co-defendant Adams, answered Detec t ive  I s r a e l ' s  ques t ion  

i n  u n i s o n  t h a t  Gibbs '  p a r t n e r  was w a t c h i n g  I s r a e l  a s  h e  

coun ted  t h e  money (R. 1395) ,  Laboda 's  s t a t e m e n t  t h a t  a l l  of 

t h e  p e o p l e  i n  t h e  room were  making money on t h e  d e a l  (R. 

1369), defendant  Matheson's s t a t emen t  t h a t  Detec t ive  I s r a e l  

cou ld  n o t  c u t  them o u t  o f  t h e  money (R. 1375) ,  d e f e n d a n t  

Matheson ' s  s t a t e m e n t  t h a t  h e  was p r e s e n t  f o r  s e c u r i t y  

purposes t o  p r o t e c t  t h e  money (R. 1385), defendant Matheson's 

u s e  of t h e  t e rm "b roke r "  (R. 1 397 ) ,  and d e f e n d a n t  Matheson ' s  

7 ~ u r i n g  h i s  t r i a l  t e s t i m o n y ,  D e t e c t i v e  I s r a e l  changed h i s  
p r i o r  sworn s t a t emen t s  made i n  depos i t i on  a f t e r  l i s t e n i n g  t o  
t h e  t a p e  some e i g h t  t o  t e n  t i m e s  (R. 1700) ,  and a d m i t t e d  
chang ing  h i s  t e s t i m o n y  r e g a r d i n g  t h e  s e q u e n c e  of e v e n t s  i n  
Room 318 o n l y  a f t e r  l i s t e n i n g  t o  t h e  t a p e  (R. 1591 -1593). 
The t r i a l  c o u r t  obse rved  t h a t  I s r a e l ' s  "memory g o t  b e t t e r  
a f t e r  h e  h e a r d  t h e  t a p e .  T h e r e  i s  no q u e s t i o n  a b o u t  t h a t . "  
(R. 1742- 1743) .  
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s t a t e m e n t  t h a t  D e t e c t i v e  I s r a e l  would  g e t  t h e  r e s t  o f  t h e  

money when t h e  d e f e n d a n t s  g o t  t h e  r e s t  o f  t h e  m a r i j u a n a  (R. 

1406) .  S i n c e  n o n e  o f  t h e s e  s t a t e m e n t s  a p p e a r  o n  t h e  t a p e  

r e c o r d i n g ,  D e t e c t i v e  I s r a e l ' s  t e s t i m o n y  c o m p r i s e s  t h e  s o l e  

evidence  o f  t h e  d e f e n d a n t ' s  involvement  i n  t h e  c o n s p i r a c y  f o r  

which he  was found g u i l t y .  

The c o o r d i n a t i o n  o f  e v e n t s  between t h e  two l o c a t i o n s  

( D i e t r i c h ' s  a p a r t m e n t  and t h e  Howard Johnson 's  room) was such 

t h a t  a f t e r  Gibbs and Scho les  had s e l e c t e d  t h e  s i x  b a l e s  t h e y  

i n t e n d e d  t o  b u y ,  S c h o l e s  t e l e p h o n e d  t h e  Howard J o h n s o n ' s ,  

spoke t o   dams^ and gave p e r m i s s i o n  f o r  D e t e c t i v e  I s r a e l  t o  

l e a v e  t h e  room w i t h  $46,414. (R. 911). I t  was Adams who had 

t h e  money, t o t a l i n g  $125,000,  money which belonged t o  Gibbs. 

(R. 1 3 7 4 ,  1633-4) .  A f t e r  D e t e c t i v e  I s r a e l  saw t h e  money,  h e  

t e l ephoned  D e t e c t i v e  Kr idos  and,  th rough  a  code ,  i n s t r u c t e d  

him t o  p r o c e e d  t o  D i e t r i c h ' s  a p a r t m e n t  w i t h  t h e  m a r i j u a n a .  

(R. 1382). S u b s e q u e n t l y ,  I s r a e l  r e c e i v e d  a  c a l l  t o  t h e  m o t e l  

room f rom D e t e c t i v e  K r i d o s .  (R. 1400) .  I t  was  d u r i n g  t h i s  

c a l l  t h a t  t h e  f i g u r e  of  $46,414 was communicated t o  t h o s e  i n  

t h e  Howard Johnson 's  room; t h i s  f i g u r e  r e p r e s e n t e d  t h e  p r i c e  

f o r  t h e  204.8 pounds  o f  m a r i j u a n a ,  a b s e n t  t h e  w r a p p i n g s ,  

c o n t a i n e d  i n  t h e  s i x  b a l e s  s e l e c t e d  by G i b b s  and S c h o l e s .  

(R. 909-1 2) .  A t  D i e t r i c h ' s  r e s i d e n c e ,  D e t e c t i v e  K r i d o s  

'Defendant J o y c e  never  spoke on t h e  t e l e p h o n e  w h i l e  i n  t h e  
Howard Johnson 's  room and i t  was co-defendant  Adams who d i d  
m o s t  o f  t h e  t a l k i n g  t o  D e t e c t i v e  I s r a e l  i n  t h e  room. (R. 
1642).  
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placed a  c a l l  t o  h i s  depar tment  and s igna l ed  t h e  s u r v e i l l a n c e  

u n i t s  t o  move i n  and make a r r e s t s  a t  D i e t r i c h ' s  p r e m i s e s .  

(R. 91 3).  Meanwhi le ,  a t  t h e  Howard J o h n s o n ' s ,  D e t e c t i v e  

I s r a e l  l e f t  t h e  room w i t h  t h e  money and met w i t h  S e r g e a n t  

Smith i n  t h e  s t a i r w a y  where i t  was decided t h a t  I s r a e l  was t o  

r e t u r n  t o  t h e  room on t h e  p r e t e n s e  of  making a  t e l e p h o n e  

c a l l ,  and then t h e  a r r e s t s  would be e f f e c t u a t e d  i n  t h e  motel  

room. (R. 1408-09) .  

When I s r a e l  e n t e r e d  t h e  room, h e  was f o l l o w e d  by 

O f f i c e r  John Abrams, Sergeant  Smith,  and s e v e r a l  o t h e r  For t  

L a u d e r d a l e  p o l i c e  o f f i c e r s .  The t h r e e  r e m a i n i n g  co -de fen -  

d a n t s  i n  t h e  r o o m ,  M a t h e s o n ,  J o y c e ,  a n d  Adams, w e r e  

a r r e ~ t e d . ~  O f f i c e r  Abrams t e s t i f i e d  t h a t  defendant  Joyce was 

e i t h e r  s t and ing  up o r  knee l ing  by a  bed. (R. 1 1  41). Accord- 

i ng  t o  Abrams, t h e  d e f e n d a n t ' s  l e f t  hand was u n d e r  a  p i l l o w  

and Abrams jumped on t h e  d e f e n d a n t ,  g r a b b i n g  h i s  hands ;  

Abrams found a  b l u e - s t e e l  r e v o l v e r  unde r  t h e  p i l l o w .  (R. 

1142). Abrams t e s t i f i e d  t h a t  Sergeant  Smith s e i zed  a  chrome 

c o l o r  r e v o l v e r  f rom d e f e n d a n t ' s  r e a r  p o c k e t .  ( R .  1 1  41).  

Smi th  h i m s e l f ,  however ,  t e s t i f i e d  t h a t  when h e  e n t e r e d  t h e  

room, he saw t h e  defendant  s t and ing  between t h e  two beds w i t h  

a  gun i n  h i s  hand. (R. 1 1  92).  A s  t h e  a r r e s t s  were  b e i n g  

made a t  t h e  Howard J o h n s o n ' s  room, o t h e r  o f f i c e r s  f rom t h e  

F o r t  L a u d e r d a l e  P o l i c e  Depar tment  a r r e s t e d  c o - d e f e n d a n t s  

'CO-de fendan t s  Loos and Laboda had l e f t  t h e  room e a r l i e r  a t  
I s r a e l ' s  i n s i s t e n c e .  (R .  1380) .  
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Dietrich, Scholes, and Gibbs. (R. 91 4). 

QUESTIONS PRESENTED 

POINT I. 

WHETHER THE TRIAL COURT ERRED IN FAILING TO 
CONDUCT A RICHARDSON INQUIRY INTO THE STATE'S 
DISCOVERY VIOLATION OF FAILING TO PROVIDE 
INCRIMINATING STATEMENTS PURPORTEDLY MADE BY 
THE DEFENDANT DESPITE DEFENDANT'S TIMELY DIS- 
COVERY DEMANDS FOR SAID STATEMENTS AND WHERE 
THE DEFENDANT WAS MISLED INTO BELIEVING THAT A 
TAPE RECORDING PROVIDED TO HIM CONTAINED ALL 
STATEMENTS, IN VIOLATION OF THE DEFENDANT'S DUE 
PROCESS RIGHT TO A FAIR TRIAL. 

POINT 11. 

WHETHER THE TRIAL COURT ERRED IN REFUSING TO 
ADMIT THE TWO TAPE RECORDINGS IDENTIFIED AS 
DEFENDANT'S EXHIBITS B AND C INTO EVIDENCE TO 
BE PLAYED TO THE JURY TO IMPEACH THE "ORIGINAL" 
TAPE RECORDING ADMITTED AS STATE'S EXHIBIT 15 
AND TO IMPEACH THE TESTIMONY OF DETECTIVE 
ISRAEL AND SERGEANT SMITH, THUS DEPRIVING THE 
DEFENDANT OF HIS RIGHT TO A FAIR TRIAL AND DUE 
PROCESS OF LAW. 

POINT 111. 

WHETHER THE TRIAL COURT ERRED IN DENYING DEFEN- 
DANT'S MOTION TO DISMISS THE CONSPIRACY COUNT 
WHERE THE INFORMATION WAS UNCONSTITUTIONALLY 
VAGUE AND INDEFINITE IN ALLEGING THAT THE 
DEFENDANT "INDIVIDUALLY OR SEVERALLY" CONSPIRED 
WITH VARIOUS CO-DEFENDANTS, MAKING IT IMPOS- 
SIBLE TO DETERMINE WITH WHOM THE DEFENDANT WAS 
ALLEGED TO HAVE CONSPIRED, THUS DENYING DEFEN- 
DANT DUE PROCESS OF LAW. 
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POINT I V .  

WHETHER THE TRIAL COURT ERRED I N  D E N Y I N G  DEFEN- 
DANT'S M O T I O N  TO DISMISS O N  T H E  GROUNDS OF 
ENTRAPMENT AS A MATTER OF LAW BASED ON O U T -  
RAGEOUS GOVERNMENTAL MIS CONDUCT ARIS I N G  FROM A 
"REVERSE STING" OPERATION WHEREBY THE POLICE 
MANUFACTURE C R I M I N A L  A C T I V I T Y  W H I C H  WOULD NOT 
OTHERWISE HAVE O C C U R R E D  AND U T I L I Z E  METHODS 
W H I C H  C R E A T E  A SUBSTANTIAL RISK T H A T  T H E  
OFFENSE WOULD BE C O M M I T T E D  B Y  PERSONS OTHER 
THAN THOSE WHO WERE READY TO C O M M I T  I T ,  THUS 
D E N Y I N G  DEFENDANT DUE PROCESS OF LAW. 

POINT V .  

WHETHER THE TRIAL COURT ERRED I N  D E N Y I N G  DEFEN- 
DANT'S MOTIONS FOR MISTRIAL PREDICATED UPON THE 
TRIAL COURT'S PREJUDICIAL COMMENTS I N  THE 
PRESENCE OF THE J U R Y  AND THE PROSECUTOR'S CLOS- 
I N G  ARGUMENTS TO THE J U R Y  WHERE SAID J U D I C I A L  
AND PROSECUTORIAL COMMENTS DEPRIVED THE DEFEN- 
DANT OF A FAIR TRIAL AND DUE PROCESS OF LAW. 

SUMMARY OF THE ARGUMENT 

The t r i a l  c o u r t ' s  f a i l u r e  t o  c o n d u c t  a  R icha rdson  

i n q u i r y  i n t o  t h e  S t a t e ' s  d i s c o v e r y  v i o l a t i o n  r e q u i r e s  a  

r e v e r s a l  o f  t h e  d e f e n d a n t ' s  c o n v i c t i o n  and s e n t e n c e .  The 

f a i l u r e  t o  p r o v i d e  t h e  d e f e n d a n t  w i t h  h i s  p u r p o r t e d l y  

i n c r i m i n a t i n g  s t a t e m e n t s  p u r s u a n t  t o  h i s  e x p r e s s  d i s c o v e r y  

demand t h e r e f o r ,  whether i nadve r t en t  o r  w i l l f u l ,  deprived t h e  

d e f e n d a n t  o f  h i s  due p r o c e s s  r i g h t s  t o  a  f a i r  t r i a l .  By 

informing t h e  defendant  p r i o r  t o  t r i a l  t h a t  t h e  t ape  record-  

ing of t h e  events  a t  t h e  Howard Johnson's motel  contained - a l l  

of  t h e  c o n v e r s a t i o n s  i n  t h a t  room, and t h e n ,  f o r  t h e  f i r s t  

t i m e  a t  t r i a l ,  s u r p r i s i n g  t h e  d e f e n d a n t  w i t h  i n c u l p a t o r y  

s t a t emen t s  pu rpo r t ed ly  made by him t o  De tec t ive  I s r a e l ,  t h e  

S t a t e  made i t  i m p o s s i b l e  f o r  t h e  d e f e n d a n t  t o  c o n f r o n t  h i s  
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a c c u s e r .  The  t r i a l  c o u r t ' s  f a i l u r e  t o  c o n d u c t  a - R i c h a r d s o n  

i n q u i r y  i s  r e v e r s i b l e  e r r o r  p e r  se .  

The t r i a l  c o u r t ' s  e x c l u s i o n  of  d e f e n s e  E x h i b i t s  B and 

C ,  c o n s i s t i n g  o f  c o p i e s  o f  t h e  p u r p o r t e d  " o r i g i n a l "  o f  t h e  

t a p e  r e c o r d i n g  o f  t h e  e v e n t s  i n  t h e  m o t e l  room d e p r i v e d  t h e  

d e f e n d a n t  o f  h i s  r i g h t  t o  d u e  p r o c e s s  a n d  a f a i r  t r i a l  b y  

p r o h i b i t i n g  h im f r o m  -- i m p e a c h i n g  b o t h  t h e  " o r i g i n a l "  t a p e  

r e c o r d i n g  and D e t e c t i v e  I s r a e l ' s  t e s t i m o n y  which  w a s  p r e d i -  

c a t e d  a l m o s t  e n t i r e l y  on h i s  r e p e a t e d  l i s t e n i n g  t o  a copy o f  

t h e  t a p e  r e c o r d i n g  i n  p r e p a r a t i o n  f o r  h i s  t r i a l  t e s t i m o n y .  

The t r i a l  c o u r t  e r r e d  i n  deny ing  d e f e n d a n t ' s  mo t ion  t o  

d i s m i s s  t h e  c o n s p i r a c y  c o u n t  where  t h e  i n f o r m a t i o n  w a s  uncon- 

s t i t u t i o n a l l y  vague  and i n d e f i n i t e  i n  a l l e g i n g  t h a t  t h e  t h e  

d e f e n d a n t  " i n d i v i d u a l l y  o r  s e v e r a l l y "  c o n s p i r e d  w i t h  v a r i o u s  

c o - d e f e n d a n t s ,  making i t  i m p o s s i b l e  f o r  him t o  d e t e r m i n e  w i t h  

whom h e  w a s  a l l e g e d  t o  have  c o n s p i r e d ,  t h u s  d e p r i v i n g  de fen -  

d a n t  o f  h i s  r i g h t  t o  due p r o c e s s  o f  l a w .  

The F o r t  L a u d e r d a l e  P o l i c e  Depar tmen t ' s  o p e r a t i o n  of  a 

" r e v e r s e  s t i n g "  w h e r e b y  u n d e r c o v e r  p o l i c e  p r o v i d e  h i g h  

q u a l i t y ,  l o w - p r i c e d  m a r i j u a n a  t o  p e r s o n s  n o t  s u s p e c t e d  o f  any  

ongoing  c r i m i n a l  a c t i v i t y ,  a b s e n t  any  e s t a b l i s h e d  p r o c e d u r e ,  

and t h r o u g h  t h e  method o f  d i s t r i b u t i n g  f e l o n y  q u a n t i t i e s  of  

m a r i j u a n a  a s  s a m p l e s  i n t o  t h e  c o m m u n i t y  n e v e r  t o  b e  

r e t r i e v e d ,  a n d  by  o f f e r i n g  t o  " f r o n t "  h u n d r e d s  o f  pounds  o f  

m a r i j u a n a  as a n  inducement  i n t o  t h e  t r a n s a c t i o n ,  c o n s t i t u t e s  

e n t r a p m e n t  as a m a t t e r  o f  l a w  a n d  a d e n i a l  o f  t h e  d e f e n d a n t ' s  
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r i g h t  t o  due process  of law. This  s t a t e  cannot t o l e r a t e  t h e  

manufacture of c r i m i n a l  a c t i v i t y  which would no t  o the rwi se  

have  t a k e n  p l a c e  b u t  f o r  t h i s  o u t r a g e o u s  g o v e r n m e n t a l  

misconduct. 

The t r i a l  c o u r t ' s  b l a t a n t  s t a t e m e n t  t o  t h e  j u r y  t h a t  

i t  d i sbe l i eved  t h e  defense  expe r t  on h i s  a b i l i t y  t o  i d e n t i f y  

vo ices  on t h e  c r u c i a l  t ape  r eco rd ing ,  and t h e  c o u r t ' s  rebuk- 

i n g  d e f e n s e  c o u n s e l  i n  t h e  p r e s e n c e  of  t h e  j u r y  by a c c u s i n g  

t h e  defense  of conducting a  "charade" depr ived t h e  defendant 

of due process  of law. In a d d i t i o n ,  t h e  p rosecu to r ' s  inf lam- 

matory, p r e j u d i c i a l  and impermiss ib le  comments t o  t h e  j u r y  

concerning t h e i r  c h i l d r e n  growing up i n  a  count ry  overrun by 

drugs and drug d e a l e r s ,  p o l i c e  o f f i c e r s  r i s k i n g  t h e i r  l i v e s ,  

t h e  d e f e n d a n t ' s  f a i l u r e  t o  e x p l a i n  why h e  was i n  t h e  m o t e l  

room w i t h  t h e  money, t h e  d e f e n d a n t ' s  p u t t i n g  d r u g s  on t h e  

s t r e e t ,  and t h e  d e f e n d a n t ' s  l a u g h i n g  and w a l k i n g  o u t  of  t h e  

courtroom i f  a c q u i t t e d ,  a l l  served t o  dep r ive  t h e  defendant  

of a  f a i r  t r i a l  and due process  of law, and t h e  t r i a l  c o u r t ' s  

d e n i a l  of h i s  r e p e a t e d  m o t i o n s  f o r  m i s t r i a l  was r e v e r s i b l e  

e r r o r .  
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ARGUMENT 

POINT I. 

THE TRIAL COURT ERRED IN FAILING TO CON- 
DUCT A RICHARDSON INQUIRY INTO THE 
STATE'S DT~COVE:XT-VIOLATION OF FAILING TO 
PROVIDE INCRIMINATING STATEMENTS PUR- 
PORTEDLY MADE BY THE DEFENDANT DESPITE 
DEFENDANT'S TIMELY DISCOVERY DEMANDS FOR 
SAID STATEMENTS AND WHERE THE DEFENDANT 
WAS MISLED INTO BELIEVING THAT A TAPE 
RECORDING PROVIDED TO HIM CONTAINED ALL 
STATEMENTS, IN VIOLATION OF THE DEFEN- 
DANT'S DUE PROCESS RIGHT TO A FAIR TRIAL. 

The defendant submits that the trial court reversibly 

erred when it overruled the defendant's motion for mistrial 

predicated upon the State's discovery violation in failing to 

produce for the defense purportedly incriminating statements 

made to Detective Israel "without conducting a full 

~ichardson' O hearing." (D. 101 3). Inasmuch as the incrimi- 

nating statements attributed to the defendant by Detective 

Israel during Israel's trial testimony constitute the only 

evidence to implicate the defendant in the conspiracy 

charged, the failure to conduct the Richardson inquiry is 

reversible error even if the harmless error doctrine is 

applicable to such a failure. 

As set forth in the factual recitation above, the 

events giving rise to the defendant's conspiracy conviction 

arose "from a motel room meeting between an undercover 

officer [Israel] and the defendants." (D. at 1012). Detec- 

' O~ichardson v. State, 246 So.2d 771 (Fla. 1971 ) .  
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t i v e  I s r a e l  wore  a  h i d d e n  r e c o r d i n g  d e v i c e  wh ich  was b e i n g  

m o n i t o r e d  by S e r g e a n t  S m i t h  o u t s i d e  of  t h e  m o t e l  room. (D. 

The defendant  exp re s s ly  reques ted  d i s cove ry  pursuan t  

t o  R u l e  3 . 2 2 0 ( a ) ( l ) ( i i i ) ,  F la .R.Crim.P. ,  s e e k i n g  " [ a l n y  

w r i t t e n  o r  recorded s t a t e m e n t s  and t h e  subs tance  of any o r a l  

s t a t e m e n t s  made by t h e  a c c u s e d .  . .I1, a s  w e l l  a s  Rule  3.220 

( a ) ( l ) ( v i i i )  , seek ing  "any e l e c t r o n i c  s u r v e i l l a n c e ,  i nc lud ing  

wire- tapping.  . .of conve r sa t i ons  t o  which t h e  accused was a  

p a r t y .  . .". (R .  2982-83,  p a r a .  1 ,  8 ) .  P u r s u a n t  t o  t h e  

d i scovery  demand, t h e  S t a t e  provided t h e  defense  w i t h  a  copy 

of t h e  t ape  record ing  produced from t h e  mote l  room meeting.  

A f t e r  l i s t e n i n g  t o  t h i s  t a p e ,  d e f e n s e  c o u n s e l  s e n t  two 

s e p a r a t e  l e t t e r s  t o  t h e  p rosecu to r  e s s e n t i a l l y  r eques t i ng  t he  

S t a t e  t o  a d v i s e  whether t h e  t a p e  record ing  was complete. See 

R. 2882,  2987-88.  N e i t h e r  l e t t e r  was e v e r  answered  by t h e  

S t a t e .  ( D .  a t  1012) .  

As p a r t  o f  i t s  p r e t r i a l  i n v e s t i g a t i o n ,  t h e  d e f e n s e  

conduc t ed  e x t e n s i v e  d i s c o v e r y  i n c l u d i n g ,  i n t e r  a l i a ,  t h e  

depos i t i on  of t h e  moni to r ing  p o l i c e  o f f i c e r ,  Sergean t  Smith. 

The Fourth D i s t r i c t  c o r r e c t l y  summarises t h e  f a c t s  p e r t a i n i n g  

t o  t h e  d i s cove ry  v i o l a t i o n  a s  f o l l o w s :  

[ S e r g e a n t  S m i t h ]  s t a t e d  t h a t  t h e  m o t e l  
room m e e t i n g  had l a s t e d  f o r  an  h o u r  and 
t e n  minutes ,  bu t  t h e  t ape  conta ined only  
a  h a l f - h o u r  o f  c o n v e r s a t i o n .  T h i s  d i s -  
c r e p a n c y  r e s u l t e d  f rom [ S m i t h ' s ]  un- 
f a m i l i a r i t y  w i t h  t h e  t a p e  r e c o r d e r  and 
h i s  f a i l u r e  t o  s w i t c h  t a p e s  when t h e  
f i r s t  r a n  o u t .  On c r o s s - e x a m i n a t  i o n ,  
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[ S m i t h ]  a d m i t t e d  t h a t ,  a t  h i s  p r e - t r i a l  
d e p o s i t i o n ,  he had t e s t i f i e d  t h a t  t he  
t a p e  was c o m y l e t e .  - -- Only l a t e r  d i d  h e  
r e a l i z e  t h e  e r r o r ,  - b u t  he d i d  n o t  corn- -- 
municate f u r t h e r  w i t h  defense counsel .  
The record a l s o  d i s c l o s e s  t h a t  t h e  vrose- 
c u t o r  became aware  of t h e  p rob lem w i t h  
t h e  t ape  sometime a f t e r  a  p r e - t r i a l  hear-  
ing on- t he  defendant ' s  motion t o  suppress  - - 
t h e  t a p e .  However, he d i d  n o t  convey 
t h i s  informatron t o  defense counsel.  (D. 
a t  1012-13) .  

When, d u r i n g  t h e  s e v e n t h  day o f  t r i a l ,  t h e  d e f e n s e  

learned f o r  t h e  f i r s t  t ime t h a t  t h e  tape  d id  - n o t  conta in  a l l  

t h e  conversa t ion  i n  t h e  motel  room and t h a t  Detec t ive  I s r a e l  

was a b o u t  t o  t e s t i f y  t o  u n r e c o r d e d  s t a t e m e n t s  p u r p o r t e d l y  

made by t h e  defendant wh i l e  i n  t h e  motel  room, t h e  defendant 

moved f o r  a  m i s t r i a l .  (R. 1325-31). The m i s t r i a l  motion was 

predicated upon the  discovery v i o l a t i o n ,  t h e  defense arguing 

t h a t  D e t e c t i v e  I s r a e l  ough t  n o t  be  p e r m i t t e d  t o  t e s t i f y  

r e g a r d i n g  s t a t e m e n t s  of  t h e  d e f e n d a n t  when, p u r s u a n t  t o  

s p e c i f i c a l l y  requested d i scovery ,  no such s t a t emen t s  had been 

p rov ided  t o  t h e  d e f e n s e .  Id .  The d e f e n d a n t  s p e c i f i c a l l y  

argued : 

[Defense counse l ] :  There i s  a  g r e a t  d e a l  
of d i f f e r e n c e  when we a r e  t o l d  by Detec- 
t i v e  I s r a e l  a t  t h e  mot ion  t o  s u p p r e s s  
t h a t  we have a  t a p e  from b e g i n n i n g  t o  end 
i n  t h e  H o l i d a y  I n n  [ s i c :  H o w a r d  
Johnson ' s ] .  

THE COURT: He's [De tec t ive  I s r a e l ]  going 
t o  be here  i n  a  minute. We ' l l  f i n d  ou t .  

[Defense counsel-] : Then we're t o l d  today 
[ t h e  s e v e n t h  day of  t r i a l ]  f o r  t h e  f i r s t  
t ime ,  when t h e  prosecutor  has known about 
i t .***I  a s k e d  s p e c i f i c a l l y  f o r  a n y  
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r e c o r d e d  s t a t e m e n t s  o f  t h e  d e f e n d a n t  o r  
c o - d e f e n d a n t s  . (R. 1329) . 

The t r i a l  c o u r t  d e n i e d  t h e  d e f e n d a n t ' s  m o t i o n  f o r -  m i s t r i a l  

and D e t e c t i v e  I s r a e l  i m m e d i a t e l y  t o o k  t h e  s t a n d .  (R. 1331). 

A s  i s  s e t  f o r t h  i n  t h e  f a c t u a l  r e c i t a t i o n  a b o v e ,  D e t e c t i v e  

I s r a e l  " r e c o u n t e d  t h e  m e e t i n g  i n  d e t a i l  and a s c r i b e d  s e v e r a l  

i n c r i m i n a t i n g  s t a t e m e n t s  t o  e a c h  d e f e n d a n t . "  (D. a t  101 3 ) .  

S e e ,  e.g. ,  R. 1 3 6 9 ,  1 3 7 9 ,  1 3 7 5 ,  1 3 8 5 ,  1 3 9 5 ,  1 3 9 7 ,  1 4 0 3 ,  1406.  

Not  o n e  o f  t h e s e  i n c r i m i n a t i n g  s t a t e m e n t s  w a s  c o n t a i n e d  o n  

t h e  t a p e  r e c o r d i n g ,  s e e ,  e.g. R. 1 6 5 7 ,  w h i c h  d e f e n s e  c o u n s e l  

had been p r e v i o u s l y  in fo rmed  c o n t a i n e d  - a l l  o f  t h e  m o t e l  room 

c o n v e r s a t i o n  " f rom b e g i n n i n g  t o  end." ( R .  1 2 2 4 ,  1329) .  

D u r i n g  D e t e c t i v e  I s r a e l ' s  t e s t i m o n y ,  and  o u t s i d e  t h e  j u r y ' s  

p r e s e n c e ,  c o u n s e l  f o r  a co -de fendan t  made t h e  f o l l o w i n g  a rgu-  

ment t o  t h e  t r i a l  j udge :  

D e t e c t i v e  I s r a e l  s t a t e d  on  h i s  d i r e c t  
t e s t i m o n y  t h a t  t h e  t a p e  s t o p p e d  when h e  
f i r s t  w e n t  down t o  make  t h e  t e l e p h o n e  
c a l l  a t  t h e  p a y  phone .  S o ,  h e  knew a t  
t h a t  ~ o i n t  t h e r e  w e r e  m o r e  t h i n g s  t o  b e  
r e c o r d e d  a f t e r  t h e  t a p e  had s topped .  - And 
n o  o n e  n o t i f i e d  d e f e n s e  c o u n s e l .  . .. - 
(Re 1447-8) .  

The  t r i a l  c o u r t ,  t o  "be  c o n s i s t e n t "  o v e r r u l e d  t h e  d e f e n s e  

o b j e c t i o n  made  d u r i n g  D e t e c t i v e  I s r a e l ' s  t e s t i m o n y .  (R. 

1448) .  1 1  

' ' N o t w i t h s t a n d i n g  t h i s  e x p r e s s  d e f e n s e  o b j e c t i o n  made d u r i n g  
D e t e c t i v e  I s r a e l ' s  t e s t i m o n y ,  t h e  F o u r t h  Dis t r ic t  found t h a t  
I s r a e l ' s  " t e s t i m o n y  was r e c e i v e d  w i t h o u t  o b j e c t i o n  p r e d i c a t e d  
o n  a n  a l l e g e d  d i s c o v e r y  v i o l a t i o n . "  (D. a t  101  3 ) .  Of 
c o u r s e ,  t h e  d e f e n d a n t  made a mot ion  f o r  m i s t r i a l  i m m e d i a t e l y  
p r i o r  t o  I s r a e l ' s  t e s t i m o n y  (R. 1 3 2 9 ) ,  a s  w e l l  a s t h e  q u o t e d  
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I n  --- R i c h a r d s o n  v.  S t a t e ,  246  So.2d 771 ( F l a .  1 9 7 1 ) ,  

t h i s  C o u r t  h e l d  t h a t  a  v i o l a t i o n  o f  t h e  d i s c o v e r y  r u l e s  by  

t h e  S t a t e  would r e q u i r e  a n  a p p e l l a t e  c o u r t  t o  r e v e r s e  u n l e s s  

t h e  t r i a l  c o u r t  h a d  made  a n  i n q u i r y  i n t o  a l l  o f  t h e  c i r c u m -  

s t a n c e s  s u r r o u n d i n g  t h e  b r e a c h ,  w i t h  t h e  S t a t e  h a v i n g  t h e  

b u r d e n  o f  s h o w i n g  t h a t  t h e r e  w a s  n o  p r e j u d i c e  t o  t h e  d e f e n -  

d a n t .  The  i n q u i r y  r e q u i r e d  b y  R i c h a r d s o n  m u s t  i n v o l v e  a  

d e t e r m i n a t i o n  o f  w h e t h e r  t h e  v i o l a t i o n  w a s  i n a d v e r t e n t  o r  

w i l l f u l ,  t r i v i a l  o r  s u b s t a n t i a l ,  a n d  w h e t h e r  t h e  d e f e n d a n t  

w a s  p r e j u d i c e d  i n  h i s  a b i l i t y  t o  p r e p a r e  f o r  t r i a l .  S u b s e -  

q u e n t  d e c i s i o n s  o f  t h i s  C o u r t  a n d  e v e r y  a p p e l l a t e  c o u r t  i n  

t h i s  s t a t e  h a v e  made i t  c l e a r  t h a t  a t r i a l  c o u r t ' s  f a i l u r e  t o  

conduc t  a  R i c h a r d s o n  i n q u i r y  when t h e  S t a t e  f a i l e d  t o  r e v e a l  

s t a t e m e n t s  made by t h e  d e f e n d a n t  i s  " r e v e r s i b l e  a s  a  m a t t e r  

o f  law."  -- Cumbie  v.  S t a t e ,  3 4 5  So.2d 1061 , 1 0 6 2  ( F l a .  1 9 7 7 ) ;  

Wi lcox  v. S t a t e ,  367 So.2d 1020 (F la .  1979);  S m i t h  v. S t a t e ,  

372  So.2d 8 6  ( F l a .  1 9 7 9 ) ;  C o o p e r  v.  S t a t e ,  3 7 7  So.2d 1 1 5 3  

( F l a .  1 9 7 9 ) .  

The  D i s t r i c t  C o u r t s  o f  A p p e a l ,  n o  l e s s  t h a n  t h i s  

C o u r t ,  have  i n s i s t e d  on c o m p l i a n c e  w i t h  t h e  R icha rdson  r u l e .  

' ' ( C o n t ' d * ) o b  j e c t i o n  d u r i n g  I s r a e l ' s  t e s t i m o n y  (R. 1 4 4 7 - 8 ) .  
I f  t h e s e  s t e p s  w e r e  i n s u f f i c i e n t  i n  t h e  v i e w  o f  t h e  F o u r t h  
D i s t r i c t  t o  p r e s e r v e  t h e  d i s c o v e r y  i s s u e ,  p e r h a p s  t h a t  c o u r t  
would p r e f e r  t o  exhume t h e  t a k i n g  o f  " e x c e p t i o n "  t o  a n  o v e r -  
r u l e d  o b j e c t i o n  o r  a  d e n i e d  m i s t r i a l  a s  a  p r e c o n d i t i o n  t o  
a p p e l l a t e  r e v i e w  w e r e  t h e  l o g i c  o f  t h e  c o u r t  b e l o w  t o  b e  
ex t ended  t o  i t s  c o n c l u s i o n .  But s e e  S t a t e  v. H e a t h c o a t ,  442 
So.2d 9 5 5 ,  956  ( F l a .  1 9 8 3 ) ;  S p u r l o c k  v.  S t a t e ,  420  So.2d 8 7 5 ,  
8 7 6 - 7  ( F l a .  1 9 8 2 ) .  
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The m o s t  r e c e n t  s u c h  d e c i s i o n  i s  r e m a r k a b l y  s i m i l a r  t o  t h e  

c a s e  a t  b a r .  I n  Gant  v. S t a t e ,  477 So.2d 17 ( F l a .  3d DCA 

1 9 8 5 ) ,  a  c o c a i n e  t r a f f i c k i n g  c o n v i c t i o n  was  r e v e r s e d  whe re  

t h e  p r o s e c u t o r  i n c o r r e c t l y  informed t h e  de f ense  t h a t  a  t a p e  

r e c o r d i n g  o f  t h e  p u r p o r t e d  d r u g  t r a n s a c t i o n  was  u n i n t e l l i -  

g i b l e ;  when it l a t e r  appeared t h a t  t h e  p r o s e c u t o r  had mere ly  

p l a y e d  t h e  t a p e  a t  t h e  wrong s p e e d  and t h a t  i t  was i n d e e d  

i n t e l l i g i b l e ,  t h e  p r o s e c u t o r  d i d  n o t  make t h i s  f a c t  known 

u n t i l  t h e  n i g h t  b e f o r e  opening arguments were t o  begin.  477 

So.2d a t  18. The t r i a l  c o u r t  a d m i t t e d  t h e  t a p e  r e c o r d i n g  

i n t o  e v i d e n c e  w i t h o u t  c o n d u c t i n g  a  R i c h a r d s o n  h e a r i n g .  I d .  

I n  r e v e r s i n g ,  t h e  Th i rd  D i s t r i c t  observed a s  f o l l o w s :  

[ T l h e  l a s t - m i n u t e  r e v e l a t i o n  t h a t  t h e  
t a p e  was i n t e l l i g i b l e  and u s a b l e  was a s  
s u r p r i s i n g  and p o t e n t i a l l y  p r e j u d i c i a l  a s  
i f  i t  w e r e  t h e  f i r s t  d i s c l o s u r e  o f  t h e  
t a p e ' s  e x i s t e n c e .  When it was d i s cove red  
on t h e  day o f  t r i a l  t h a t  t h e  s t a t e m e n t  
d i d  e x i s t  (was i n t e l l i g i b l e ) ,  it i s  c l e a r  
t h a t  a  d i s cove ry  v i o l a t i o n ,  though un in-  
t e n t i o n a l ,  had occu r r ed .  - I d .  a t  19.  

The c o u r t  noted  t h a t  t h e  o n l y  t h i n g  e s t a b l i s h e d  on t h e  

r e c o r d  was " t h e  i n a d v e r t e n t  n a t u r e  o f  t h e  v i o l a t i o n . "  I d .  

However, w i t h o u t  f u r t h e r  i n q u i r y ,  "it was i m p o s s i b l e  f o r  t h e  

t r i a l  c o u r t  t o  f e r r e t  o u t  t h e  p r o c e d u r a l  p r e j u d i c e  w h i c h  a  

Richardson h e a r i n g  i s  meant t o  d i s c o v e r  and f a s h i o n  an appro- 

p r i a t e  s a n c t i o n  o r  remedy." - Id. [Foo tno te  omi t t ed . ]  

I n  b o t h  Gant  and t h e  c a s e  a t  b a r ,  t h e  S t a t e ' s  f a i l u r e  

t o  inform t h e  de f endan t s  of  t h e i r  purpor ted  s t a t e m e n t s  t o  t h e  

p o l i c e  o f f i c e r s  du r ing  t h e  a l l e g e d  drug t r a n s a c t i o n  c o n s t i -  
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t u t e d  a  d i s c o v e r y  v i o l a t i o n  t r i g g e r i n g  t h e  r equ i r emen t  f o r  a  

R i c h a r d s o n  i n q u i r y .  I t  i s  c e r t a i n l y  no  d i s t i n c t i o n  t h a t  i n  

G a n t ,  t h e  m i s s i n g  s t a t e m e n t s  a p p e a r e d  on  a  t a p e  r e c o r d i n g  

p r e v i o u s l y  thought  t o  be u n i n t e l l i g i b l e ,  whereas  i n  t h e  c a s e  

a t  b a r ,  t h e  s t a t e m e n t s  were  in t roduced  through t h e  t e s t imony  

of t h e  p o l i c e  o f f i c e r .  I n  bo th  c a s e s  " s u r p r i s i n g  and poten- 

t i a l l y  p r e j u d i c i a l "  s t a t e m e n t s  were in t roduced  a t  t r i a l  w i th -  

o u t  p r i o r  n o t i c e  t o  t h e  d e f e n d a n t s  d e s p i t e  t h e i r  d i s c o v e r y  

demands f o r  such s t a t e m e n t s .  

Again i n  Donahue v. S t a t e ,  464 So.2d 609 (Fla.  4 t h  DCA 

1 9 8 5 ) ,  a  d r u g  t r a f f i c k i n g  c o n v i c t i o n  was r e v e r s e d  when t h e  

t r i a l  c o u r t  f a i l e d  t o  c o n d u c t  a  R i c h a r d s o n  h e a r i n g  upon t h e  

S t a t e ' s  f a i l u r e  t o  p r o v i d e  t h e  d e f e n s e  o r a l  s t a t e m e n t s  p u r -  

p o r t e d l y  m a d e  by  t h e  d e f e n d a n t  t o  p o l i c e .  The  F o u r t h  

D i s t r i c t  r e f u s e d  t o  app ly  an  "impeachment excep t ion"  t o  t h e  

Richardson r u l e  and i n s t e a d  decided t o  "opt  f o r  i t s  un i fo rm,  

c o n s i s t e n t  a p p l i c a t i o n  t o  a l l  p h a s e s  o f  t h e  t r i a l . "  464 

This  s t a t e ,  w i t h  i m p r e s s i v e  c o n s i s t e n c y ,  ha s  cont inued 

t o  e n f o r c e  t h e  due p rocess  r i g h t s  of t h o s e  accused of cr ime.  

A s  r e c e n t l y  obse rved ,  i r o n i c a l l y  by t h e  Four th  D i s t r i c t  i n  a  

Richardson s i t u a t i o n :  

2 ~ t  i s  u n f o r t u n a t e  t h a t  t h e  F o u r t h  D i s t r i c t  d i d  n o t  a p p l y  
i t s  own Donahue d e c i s i o n  when, a  few weeks l a t e r ,  i t  decided 
t h e  c a s e  be ing  reviewed h e r e i n .  
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This s cena r io  o f f e r s  t h e  p e r f e c t  example 
of why t h e  F l o r i d a  Supreme Court adopted 
t h e  r & l e  o f  ~ i c h a r d s d n :  The d e f e n s e  i s  
suddenlv faced wi th  c r i t i c a l  evidence t o  
which ii has l i t t l e  o r  no oppor tun i ty  t o  
respond.  T h i s  i s  c o n t r a r y  t o  t h e  e n t i r e  
scheme of F l o r i d a ' s  c r i m i n a l  d i s c o v e r y  
r u l e s  which s e e k  t o  e n f o r c e  t h e  d e f e n -  
d a n t ' s  d u e  p r o c e s s  r i g h t  t o  know i n  
advance the  n a t u r e  of t h e  charges and t h e  
evidence aga ins t  him. 

A l f a r o  v. S t a t e ,  471 So.2d 1345,  1346 
(Fla. 4 t h  DCA 1 3 8 5 ) .  

Accord,  ---- G r i f f i s  v. S t a t e ,  - 472 So.2d 834 ( F l a .  1 s t  DCA 1985);  

Wortman v. S t a t e ,  472 So.2d 762 ( F l a .  5 t h  D C A  1 9 8 5 ) ;  -------------- 

McCollough v. S t a t e ,  443 So.2d 147 ( F l a .  1 s t  DCA 1983) ;  - 

Thompson v. S t a t e ,  374 So.2d 91 (Fla. 2d DCA 1979); Stradtman 

v. S t a t e ,  334 So.2d 100 ( F l a .  3d DCA 1971).  

C l e a r l y  t h e  pu rpose  o f  t h e  R icha rdson  r u l e ,  t o  avo id  

u n f a i r  s u r p r i s e  and t o  f e r r e t  o u t  p r e j u d i c e  a r i s i n g  f rom 

discovery v i o l a t i o n s ,  was thwarted i n  t h i s  c a s e ,  both by t h e  

S t a t e ' s  v i o l a t i o n  and by t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  conduct 

any i n q u i r y  i n t o  t h e  c i r c u m s t a n c e s  of  t h e  v i o l a t i o n .  The 

r e s u l t i n g  p r e j u d i c e  t o  t h e  d e f e n d a n t  i s  o f  c o n s t i t u t i o n a l  

dimension, e s p e c i a l l y  where a s  he re  the  S t a t e ' s  s o l e  evidence 

cons is ted  of t h e  s u r p r i s e  tes t imony of De tec t ive  I s r a e l .  I n  

these  c i rcumstances ,  t h e  due process  c l ause  of t h e  F i f t h  and 

Fourteenth Amendments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and 

A r t i c l e  I ,  S e c t i o n  9  of  t h e  F l o r i d a  C o n s t i t u t i o n  r e q u i r e  a  

r e v e r s a l  and a  remand f o r  a  new t r i a l .  
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THE TRIAL C O U R T  E R R E D  IN REFUSING TO 
ADMIT THE TWO TAPE RECORDINGS IDENTIFIED 
AS DEFENDANT'S EXHIBITS B A N D  C INTO 
EVIDENCE TO B E  PLAYED TO THE J U R Y  TO 
IMPEACH THE "ORIGINAL" TAPE RECORDING 
ADMITTED AS STATE'S EXHIBIT 1 5  A N D  TO 
IMPEACH THE TESTIMONY OF DETECTIVE ISRAEL 
A N D  SERGEANT SMITH, THUS DEPRIVING THE 
DEFENDANT OF HIS RIGHT TO A FAIR TRIAL 
AND DUE PROCESS OF LAW. 

The d e f e n d a n t  s u b m i t s  t h a t  t h e  t r i a l  c o u r t ' s  r e f u s a l  

t o  a d m i t  a s  impeach.ment ev idence  p u r p o r t e d l y  i d e n t i c a l  c o p i e s  

o f  t h e  " o r i g i n a l "  t a p e  r e c o r d i n g  o f  t h e  e v e n t s  i n  t h e  m o t e l  

room d e p r i v e d  t h e  de fendan t  of  due p r o c e s s  of l a w ,  h i s  r i g h t  

t o  c o n f r o n t  h i s  a c c u s e r s ,  t h e  r i g h t  t o  p r e s e n t  a  d e f e n s e ,  and 

t h e  r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l ,  t h u s  r e q u i r i n g  

r e v e r s a l  of  h i s  c o n v i c t i o n .  During t h e  h e a t e d  b a t t l e  on t h e  

q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  t h e  t a p e  r e c o r d i n g ,  t h e  

t r i a l  c o u r t  e x p r e s s l y  a s k e d  t h e  S t a t e  i f  i t s  " c a s e  i s  g o i n g  

t o  r i s e  a n d  f a l l  on  t h a t  t a p e " .  (R. 1446) .  The p r o s e c u t o r  

responded:  

M R .  NEAL: Y o u r  H o n o r ,  t h i s  t a p e  i s  
r e a l l y  t h e  o n l y  c o r r o b o r a t i o n  o f  D e t e c -  
t i v e  I s r a e l ' s  t e s t i m o n y  a b o u t  w h a t  
occur red .  And w i t h o u t  i t  d e f e n s e  c o u n s e l  
c a n  e f f e c t i v e l y  a r g u e  t h a t  h e ' s  b e e n  a n  
u n r e l i a b l e  w i t n e s s ,  and e v e r y t h i n g  h e  

1 3 ~ ~ t h o u g h  t h i s  i s s u e ,  a s  w e l l  a s  t h e  i s s u e s  r a i s e d  i n  P o i n t s  
111, IV and V ,  i n f r a ,  does n o t  a r i s e  from t h e  c o n f l i c t  which 
v e s t e d  j u r i s d i c t i o n  i n  t h i s  C o u r t ,  t h e  Court  h a s  j u r i s d i c t i o n  
" o v e r  a l l  i s s u e s "  o b t a i n e d  o n c e  c o n f l i c t  h a s  b e e n  e s t a b -  
l i s h e d .  Jacobson v. S t a t e ,  476 So.2d 1282,  1285 (Fla.  1985);  
T i l l m a n  v. S t a t e ,  471 So.2d 32 ( F l a .  1 9 8 5 ) ;  S a v o i e  v. S t a t e ,  ---- - 
422 So.2d 308 ( F l a .  1982) .  
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s a i d  on t h e  s t a n d  was f a b r i c a t i o n .  With 
t h i s  t a p e ,  t hey  c a n ' t  s o  argue.  I n  t h a t  
r e s p e c t ,  I t h i n k  i t ' s  a n  e x t r e m e l y  c r u -  
c i a l  p i e c e  of ev idence .  ( R .  1446) .  

P u r s u a n t  t o  d i s c o v e r y ,  t h e  S t a t e  p r o v i d e d  c o p i e s  o f  

t h e  t a p e  r e c o r d i n g  a t  i s s u e  and  a s s u r e d  t h e  d e f e n s e  a s  w e l l  

a s  t h e  t r i a l  j u d g e  t h a t  t h e  c o p i e s  w e r e  i d e n t i c a l  t o  t h e  

o r i g i n a l  t a p e  r e c o r d i n g .  (R. 8 1 - 2 ,  9 3 - 4 ,  1 6 5 0 ) .  The  

" o r i g i n a l "  t a p e  r e c o r d i n g  o f  t h e  e v e n t s  i n  t h e  Howard  

J o h n s o n ' s  m o t e l  room was p l a y e d  once  p r i o r  t o  t r i a l  a t  a  

supp re s s ion  h e a r i n g  and p u r p o r t e d l y  t h e  same t a p e  was played 

o n c e  d u r i n g  t h e  t r i a l  b e f o r e  t h e  j u r y .  (R. 95-1 1 7 ;  1455-  

1483).  On e a c h  o c c a s i o n ,  t h e  c o u r t  r e p o r t e r s  i n d i c a t e d  i n  

t h e  record  t h a t  t r a n s c r i p t i o n s  of  t h e  r e c o r d i n g  could  no t  be 

c e r t i f i e d  a s  t o  a c c u r a c y  o r  c o n t e n t  due  t o  p o o r  a u d i b i l i t y  

and i n a b i l i t y  t o  i d e n t i f y  t h e  s p e a k e r s .  ( R .  1455 -6 ,  2355,  

2358).  A f t e r  h e a r i n g  t h e  t a p e  p l a y e d  i n  f r o n t  o f  t h e  j u r y ,  

de fendan t  Joyce  moved t o  s t r i k e  t h e  t a p e  on t h e  grounds t h a t  

i t  was d i f f e r e n t  t h a n  t h e  o n e  w h i c h  was p l a y e d  a t  t h e  p r e -  

t r i a l  supp re s s ion  hear ing .  (R. 1485-1 501). The t r i a l  c o u r t  

denied t h e  mot ion t o  s t r i k e .  (R. 1501). There  t hen  fo l lowed  

a  g r e a t  d i s p u t e  a t  t h e  t r i a l  concern ing  d i f f e r e n c e s  between 

t h e  " o r i g i n a l "  t a p e  and t h e  c o p i e s  w h i c h  w e r e  made and 

s u p p l i e d  t o  t h e  d e f e n s e  a t t o r n e y s  and t o  D e t e c t i v e  I s r a e l ,  

and a s  t o  t h e  d i f f e r e n c e s  b e t w e e n  t h e  t a p e  w h i c h  was p l a y e d  

a t  t h e  s u p p r e s s i o n  h e a r i n g  and  t h e  one  w h i c h  was p l a y e d  

du r ing  t h e  t r i a l .  

A f t e r  t h e  t r i a l  c o u r t ' s  r u l i n g  t h a t  t h e  t a p e  would n o t  
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be  s t r i c k e n  (R. 1501) ,  t h e  d e f e n s e  p r e s e n t e d  t h e  t e s t i m o n y  o f  

D r .  Ha r ry  H o l l i e n ,  whom t h e  S t a t e  s t i p u l a t e d  was an e x p e r t  i n  

t h e  f i e l d  o f  f o r e n s i c  c o m m u n i c a t i o n s .  (R. 1 7 7 8 - 9 ) .  D r .  

H o l l i e n  t e s t i f i e d  t h a t  t h e  o r i g i n a l  t a p e  r e c o r d i n g  c o u l d  n o t  

b e  d i s t i n g u i s h e d  f r o m  a  c o p y  (R. 1 7 9 4 )  a n d  t h a t  i t  c o u l d  n o t  

b e  d e t e r m i n e d  w i t h i n  r e a s o n a b l e  s c i e n t i f i c  c e r t a i n t y  w h e t h e r  

t h e  o r i g i n a l  t a p e ,  S t a t e  E x h i b i t  1 5 ,  i s  a n  o r i g i n a l  o r  a  

copy .  (R. 1 7 9 6 - 7 ) .  M o r e o v e r ,  i t  was  D r .  H o l l i e n ' s  o p i n i o n  

t h a t  t h e  -- c o p i e s  --- o f  t h e  t a p e  r e c o r d i n g  w h i c h  h a d  b e e n  

f u r n i s h e d  t o  t h e  d e f e n s e ,  wh ich  c o p i e s  t h e  p r o s e c u t o r  a s s u r e d  

t h e  c o u r t  w e r e  i d e n t i c a l  t o  t h e  o r i g i n a l  (R. 81 - 2 ,  9 3 - 4 ) ,  

w e r e  n o t  t h e  s a m e  a s  t h e  p u r p o r t e d  o r i g i n a l .  T h e r e  w e r e  

" s e v e r a l  r a t h e r  s u b s t a n t i a l  d i f f e r e n c e s "  be tween t h e  o r i g i n a l  

a n d  t h e  c o p i e s .  ( R .  1 9 1 7 ) .  S i n c e  a n  e x p e r t  c o u l d  n o t  

d i s t i n g u i s h  t h e  o r i g i n a l  f rom t h e  copy (R. 1794 ,  1796-7) ,  and 

s i n c e  t h e r e  w e r e  s e v e r a l  " s u b s t a n t i a l  d i f f e r e n c e s "  b e t w e e n  

t h e  p u r p o r t e d l y  i d e n t i c a l  o r i g i n a l  r e c o r d i n g  and t h e  c o p i e s ,  

D r .  H o l l i e n  conc luded  t h a t  t h e r e  was a s u b s t a n t i a l  l i k e l i h o o d  

t h a t  t h e  o r i g i n a l  t a p e  h a d  b e e n  t a m p e r e d  w i t h .  (R. 1 8 0 4 - 5 ) .  

The  i m p o r t a n c e  o f  t h e  t a p e  r e c o r d i n g ,  a s  r e v e a l e d  by t h e  

p r o s e c u t o r ' s  own a s s e s s m e n t  (R. 1446) ,  is  b e s t  i l l u s t r a t e d  by 

t h e  t e s t i m o n y  o f  D e t e c t i v e  I s r a e l  who r e l a t e d  t h a t  i n  

p r e p a r a t i o n  f o r  h i s  t r i a l  t e s t i m o n y ,  h e  l i s t e n e d  t o  h i s  copy 

o f  t h e  r e c o r d i n g  some e i g h t  t o  t e n  t i m e s ,  a n d  a c t u a l l y  

changed h i s  a c c o u n t  o f  b o t h  t h e  sequence  o f  e v e n t s  and wh ich  

d e f e n d a n t  made  w h i c h  s t a t e m e n t ,  o n l y  a f t e r  r e p e a t e d l y  
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l i s t e n i n g  t o  t h e  t a p e ;  m o r e o v e r ,  h e  a cknowledged  t h a t  h i s  

memory g o t  b e t t e r  a f t e r  he  l i s t e n e d  t o  h i s  copy o f  t h e  tape .  

(R. 1422 -3 ,  1 4 3 7 - 8 ,  1588 -9 ,  1591 - 9 3 ,  1 7 0 0 ,  1742-3) .  

Thus ,  s i n c e  a s  t h e  p r o s e c u t o r  ( R .  93-4)  and D e t e c t i v e  

I s r a e l  (R. 1650)  a s s u r e d ,  t h e  copy  and t h e  o r i g i n a l  w e r e  

i d e n t i c a l ,  and s i n c e  t h e  s o l e  e v i d e n c e  o f  t h e  d e f e n d a n t ' s  

c o m p l i c i t y  i n  t h e  consp i r acy  de r i ved  from t h e  t a p e  r eco rd ing  

and D e t e c t i v e  I s r a e l ' s  t e s t i m o n y ,  i t  became c r u c i a l  t o  t h e  

d e f e n s e  t o  b e  p e r m i t t e d  t o  a t t e m p t  t o  impeach  b o t h  t h e  

o r i g i n a l  t a p e  r e c o r d i n g  and D e t e c t i v e  I s r a e l ' s  t e s t i m o n y .  

(R. 1 9 3 6 - 7 ,  1940-41) .  I n  an  e f f o r t  t o  e f f e c t u a t e  s u c h  

impeachmen t ,  t h e  d e f e n s e  s o u g h t  t h e  a d m i s s i o n  o f  t h e  two 

pu rpo r t ed ly  i d e n t i c a l  c o p i e s  of t h e  t a p e  r e c o r d i n g  provided 

t o  t h e  d e f e n s e  by t h e  p r o s e c u t i o n .  ( R .  1827-9) .  These  

cop ies  were de s igna t ed  de f ense  E x h i b i t s  B and C f o r  i d e n t i f i -  

c a t i o n .  - Id. However, t h e  t r i a l  judge r e f u s e d  t o  a l l o w  t h e s e  

cop i e s  of  t h e  t a p e  i n t o  ev idence  and f u r t h e r  r e f u s e d  t o  a l l o w  

them t o  be  p l a y e d  b e f o r e  t h e  j u r y  s o  t h a t  t h e  d e f e n d a n t  c o u l d  

show t h e  d i f f e r e n c e s  between t h e  o r i g i n a l  and t h e  copy. (R. 

1829-31). '  S u b s e q u e n t l y ,  when t h e  d e f e n s e  renewed  i t s  

motion t o  p e r m i t  t h e  t a p e s  t o  be  i n t roduced  i n t o  ev idence  and 

p l a y e d  b e f o r e  t h e  j u r y ,  t h e  c o u r t  a g a i n  r e f u s e d .  (R. 1936-  

7). The d e f e n s e  noted  t h a t  t h e  o n l y  o b j e c t i o n  o f f e r e d  by t h e  

4 ~ n s t e a d ,  t h e  t r i a l  judge would a l l o w  t h e  t a p e s  t o  be marked 
f o r  i d e n t i f i c a t i o n  purposes  only .  ( R .  1831).  
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prosecut ion was on grounds of m a t e r i a l i t y  and re levance ;  t he  

defense p ro f fe red  t h a t  t h e  t apes  were m a t e r i a l  t o  demonstrate 

t h a t  t h e y  d i f f e r e d  f rom t h e  o r i g i n a l  and  t h a t  t h e s e  

d i f f e r e n c e s  would s e r v e  t o  impeach b o t h  t h e  o r i g i n a l  and 

Detect ive  I s r a e l ' s  test imony. (R. 1936-7). Again, t he  cour t  

r e f u s e d  t o  p e r m i t  t h e  t a p e s  t o  be  i n t r o d u c e d  i n t o  ev idence .  

(R .  1941).  S u b s e q u e n t l y ,  i n  h i s  c l o s i n g  a rgumen t s  t o  t h e  

j u r y ,  t h e  prosecutor  took advantage of t he  c o u r t ' s  r e f u s a l  t o  

in t roduce t h e  defense cop ie s ;  t h e  prosecutor  s t a t e d :  

Now, i f  you w i s h  t o  l i s t e n  t o  t h e  t a p e ,  
you have  t h e  r i g h t  t o  do so.  And I sug -  
g e s t  t h a t  t h a t  may b e  t h e  o n l y  p i e c e  of 
e v i d e n c e  that-nobody can  change.  . .I 
i n v i t e  you t o ,  I u r g e  you t o ,  i f  you have 
any doubt ,  l i s t e n  t o  i t .  (R. 251 1 ) . 

F u r t h e r ,  i n  h i s  c l o s i n g  a r g u m e n t s ,  t h e  p r o s e c u t o r  

r e f e r r e d  t o  t h e  copies  of t h e  tapes  and noted t h a t  they were 

no t  i n  evidence and t h a t  t h e  copies  were "an obvious a t t empt  

t o  m i s l e a d  you. . .". (R. 2620). I t  i s  s u b m i t t e d  t h a t  t h e s e  

arguments compounded t h e  t r i a l  judge's e r r o r  i n  r e fus ing  t o  

admit t h e  copies  of t he  tapes.  The prosecutor  was thus  a b l e  

t o  s e i z e  upon t h e  f a c t  t h a t  t h e  d e f e n s e  c o u l d  p r e s e n t  no 

e v i d e n c e  t o  impeach t h e  o r i g i n a l  t a p e .  S a f e  i n  t h i s  knowl- 

edge, t he  prosecutor  implored t h e  j u r y  no l e s s  than 26 t imes 

d u r i n g  t h e  c o u r s e  of h i s  c l o s i n g  a rgumen t s  t o  " [ l l i s t e n  t o  

t h e  tape.***Donlt t a k e  D e t e c t i v e  I s r a e l ' s  word f o r  it." (R. 

251 0). F i n a l l y ,  t h e  prosecutor  acknowledged t h a t  absent  the  

tape ,  t h e  defense  could " e f f e c t i v e l y  argue [ I s r a e l ' s ]  been an 

u n r e l i a b l e  w i t n e s s ,  and e v e r y t h i n g  he  s a i d  on t h e  t a p e  was 
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f a b r i c a t i o n . "  (R. 1446) .  

B e f o r e  a d v a n c i n g  t o  a  d i s c u s s i o n  o f  t h e  c o n t r o l l i n g  

s t a t u t o r y  and d e c i s i o n a l  l a w  on t h i s  i s s u e ,  t h e  d e f e n d a n t  

mus t  n o t e  t h a t  t h e  p r o s e c u t o r  made a  r e p r e s e n t a t i o n  d u r i n g  

t h e  p r e - t r i a l  s u p p r e s s i o n  h e a r i n g  t h a t  t h e  o r i g i n a l  t a p e  

record ing  

i s  p r e c i s e l y  t h e  same  a s  t h e  copy you 
r e c e i v e d ,  t h e  same q u a l i t y .  And t h e r e  
a r e  no d i s c r e p a n c i e s  between t h e  two and 
t h e r e  i s  n o t h i n g  i n c l u d e d  i n  t h e  
o r i g i n a l .  And t h e  q u a l i t y  o f  t h e  copy i s  
n o t  i n f e r i o r  t o  t h i s  o r i g i n a l .  ( R .  81 -  
2) 

Notwi ths tand ing  t h i s  r e p r e s e n t a t i o n ,  t h e  p r o s e c u t o r ,  i n  h i s  

c l o s i n g  argument t o  t h e  j u r y ,  admi t t ed  t h a t  t h e  cop i e s  of t h e  

t a p e  w e r e  n o t  a s  good a s  t h e  o r i g i n a l .  (R. 2629) .  I n d e e d ,  

t h e  f o l l o w i n g  i s  a  l i s t  o f  d i f f e r e n c e s  w h i c h  a p p e a r  i n  t h e  

record  between t h e  t a p e  which was p layed a t  t h e  supp re s s ion  

h e a r i n g  and t h e  one  w h i c h  was p l a y e d  b e f o r e  t h e  j u r y  d u r i n g  

t h e  t r i a l :  

1 .  R. 1 4 5 6 ,  l i n e s  3-21 a r e  n o t  t h e  same  a s  t h e  c o r -  
r e s p o n d i n g  l i n e s  i n  t h e  s u p p r e s s i o n  h e a r i n g  a t  R. 
95-96, except  f o r  t h e  word, "okay." 

2. A t  t h e  s u p p r e s s i o n  h e a r i n g ,  o n l y  "SPEAKER NUMBER 
ONE" i s  i d e n t i f i e d ;  a l l  o t h e r  speake r s  a r e  l a b e l e d  
"UNIDENTIFIED SPEAKER." During t r i a l ,  t h e  speake r s  
a r e  i n i t i a l l y  i d e n t i f i e d  a s  "SPEAKER N U M B E R  ONE", 
"SPEAKER N U M B E R  TWO", e t c . ;  h o w e v e r ,  s u b s e q u e n t l y  
d u r i n g  t h e  t r i a l ,  w i t h  t h e  e x c e p t i o n  o f  "SPEAKER 
N U M B E R  ONE", o t h e r  s p e a k e r s  a r e  a l l ,  a p p a r e n t l y ,  
c o l l e c t i v e l y  i d e n t i f i e d  a s  "UNIDENTIFIED SPEAKER." 
See R .  1461 -83. 

3. Dur ing  t r i a l ,  more  words  a r e  t r a n s c r i b e d  and l e s s  
a r e  d e s i g n a t e d  " i n a u d i b l e . "  Compare R. 1457 t o  R. 
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9 6 ,  when t h e  t a p e  w a s  p l a y e d  d u r i n g  t h e  s u p p r e s s i o n  
h e a r i n g .  H o w e v e r ,  e v e n  d u r i n g  t r i a l ,  t h e  
" i n a u d i b l e "  d e s i g n a t i o n  a p p e a r s  some 181 t i m e s .  

4.  R. 1 4 5 8 ,  l i n e s  1 - 1 1 , when t h e  t a p e  w a s  p l a y e d  a t  
t r i a l ,  a r e  n o t  t h e  same as t h e  c o r r e s p o n d i n g  pages  
d u r i n g  t h e  s u p p r e s s i o n  h e a r i n g  a t  R .  97. 

5 .  Compare R.  1458-1459 t o  R. 9 7 ,  l i n e  20. 

6 .  R. 9 7 ,  l i n e s ,  2 1 - 2 5 ,  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  
a r e  d i f f e r e n t  from R .  1459,  l i n e s  5 -10 ,  a t  t r i a l .  

7.  R. 1 4 6 1 ,  l i n e  1 2  t h r o u g h  R. 1 4 6 2 ,  l i n e  1 8 ,  i s  n o t  
t r a n s c r i b e d  a t  a l l  a t  t h e  s u p p r e s s i o n  h e a r i n g .  

8 .  R. 1 4 6 7 ,  l i n e s  3 - 4 ,  a r e  n o t  f o u n d  o n  t h e  c o r r e -  
spond ing  page  a t  t h e  s u p p r e s s i o n  h e a r i n g  a t  R .  103.  

9.  R. 1 4 6 7 ,  l i n e s  2 3 - 2 5 ,  a n d  R. 1 4 6 8 ,  l i n e s  2 - 7 ,  a r e  
n o t  f o u n d  on t h e  c o r r e s p o n d i n g  p a g e s  o f  t h e  s u p -  
p r e s s i o n  h e a r i n g  a t  R .  104. 

10.  R. 1 4 7 0 ,  l i n e s  1 4 - 1 5 ,  a t  t h e  t r i a l ,  a r e  n o t  f o u n d  
on t h e  c o r r e s p o n d i n g  pages  a t  t h e  s u p p r e s s i o n  h e a r -  
i n g  a t  R .  106.  

1 1 .  R. 1 4 7 0 ,  l i n e s  2 0 - 2 1 ,  a t  t r i a l ,  a r e  a t t r i b u t e d  t o  
"UNIDENTIFIED SPEAKER". Those words  a r e  a t t r i b u t e d  
t o  "SPEAKER NUMBER ONE" a t  t h e  s u p p r  e s  s i o n  h e a r i n g  
a t  R. 106 .  I n  t h e  s a m e  s e c t i o n ,  l i n e s  23  and  2 4  on  
R.  1470 a r e  n o t  found on R.  106. 

12.  R. 1472,  l i n e s  10-24 ,  a r e  d i f f e r e n t  t h a n  l i n e s  6-10 
a t  R .  108. 

13. R. 1472,  l i n e s  5-1 1 , a r e  d i f f e r e n t  f rom l i n e s  23-25 
a t  R.  1 1  1 , and l i n e s  1 -3  on R.  1 1  2. 

14.  Compare  R. 1 1  3 ,  l i n e  2 5 ,  a n d  R. 1 1 4 ,  l i n e  1 ,  t o  R. 
1479 ,  l i n e s  1 1  and 1 2 .  

T h e s e  d i f f e r e n c e s  b e t w e e n  t h e  t a p e  p l a y e d  a t  t h e  

p r e t r i a l  s u p p r e s s i o n  h e a r i n g  and t h a t  p l a y e d  b e f o r e  t h e  j u r y  

a r e  b y  n o  m e a n s  i n t e n d e d  t o  b e  a l l  i n c l u s i v e .  They  a r e  

m e r e l y  s e t  f o r t h  h e r e i n  t o  d e m o n s t r a t e  t h e  f o u n d a t i o n  f o r  t h e  
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exc luded  impeachment  ev idence .  j 5  I n  t h e s e  c i r c u m s t a n c e s ,  t h e  

t r i a l  c o u r t ' s  r e p e a t e d  r e f u s a l  t o  p e r m i t  i n t r o d u c t i o n  o f  

d e f e n s e  E x h i b i t s  B a n d  C, a n d  t o  a l l o w  t h e s e  c o p i e s  t o  b e  

p l a y e d  b e f o r e  t h e  j u r y ,  d e p r i v e d  t h e  d e f e n d a n t  o f  h i s  r i g h t  

t o  p r e s e n t  a d e f e n s e ,  t o  c o n f r o n t  t h e  e v i d e n c e  a g a i n s t  h i m ,  

t h e  r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ,  and due p r o c e s s  

o f  l a w .  

S e c t i o n  90 .608(1 )  ( e ) ,  F l o r i d a  S t a t u t e s ,  g i v e s  a n y  

p a r t y  e x c e p t  t h e  p a r t y  c a l l i n g  t h e  w i t n e s s  t h e  r i g h t  t o  

a t t a c k  t h e  c r e d i b i l i t y  o f  t h e  w i t n e s s  b y  o t h e r  p r o o f  t h a t  

m a t e r i a l  f a c t s  a r e  n o t  as t e s t i f i e d  t o  by t h e  w i t n e s s  s o u g h t  

t o  b e  i m p e a c h e d .  S e e  Hair  v. S t a t e ,  428  So.2d 760 ( F l a .  3d  

DCA 1983). Here ,  d e f e n d a n t  J o y c e  s o u g h t  t o  impeach D e t e c t i v e  

I s r a e l ,  h i s  t e s t i m o n y  c o n c e r n i n g  t h e  t a p e  r e c o r d i n g ,  and t h e  

t a p e  r e c o r d i n g  i t s e l f ,  by i n t r o d u c i n g  t h e  two c o p i e s  p r o v i d e d  

by t h e  S t a t e  i n  d i s c o v e r y ,  and r e p r e s e n t e d  by  t h e  S t a t e  t o  b e  

i d e n t i c a l  i n  a l l  r e s p e c t s  t o  t h e  o r i g i n a l .  ( R .  81 - 2 ,  9 3 - 4 ,  

1650) .  D e f e n d a n t  s o u g h t  t o  show t h e  j u r y  t h a t  t h e  c o p i e s  

w e r e  d i f f e r e n t  f r o m  t h e  o r i g i n a l ,  t h a t  t h e r e  may h a v e  b e e n  

t a m p e r i n g  w i t h  t h e  t a p e s ,  and t h a t  D e t e c t i v e  I s r a e l  c o u l d  n o t  

h a v e  i d e n t i f i e d  d e f e n d a n t  f r o m  t h e  t a p e  b e c a u s e  o f  i t s  p o o r  

q u a l i t y .  D e t e c t i v e  I s r a e l  had c l e a r l y  t e s t i f i e d  t h a t  i t  was 

t h e  c o p y  t h a t  h e  h a d  l i s t e n e d  t o  8  t o  1 0  t i m e s  t o  p r e p a r e  h i s  

5 ~ n o t h e r  
D e t e c t i v e  
ment t h a t  
was a b l e  t 

i n d i c a t i o n  o f  t h e  i m p o r t a n c e  o f  t h e  t a p e  - a n d  
I s r a e l ' s  t e s t i m o n y  i s  t h e  p r o s e c u t o r ' s  acknowledge-  
D e t e c t i v e  I s r a e l ,  " a f t e r  l i s t e n i n g  t o  t h e  t ape .  . . 
o  r e c o n s t r u c t  who s a i d  what and when." ( R .  2515) .  
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test imony f o r  t r i a l .  ( R .  1650).  

The r i g h t  t o  p r e s e n t  impeachment  e v i d e n c e  i s  s o  

impor tan t  t h a t  F l o r i d a  c o u r t s  have he ld  on numerous occasions  

t h a t  o t h e r  r u l e s  of evidence must g i v e  way t o  t h a t  r i g h t .  I n  

O n o n t a r i o  --- o f  F l o r i d a ,  Inc .  v. R.P. T r u c k i n g  Co., 

1 1 7 ,  118 ( F l a .  4 t h  DCA 1 9 8 1 ) ,  t h e  p l a i n t i f f  o f f e r e d  i n t o  

e v i d e n c e  e x h i b i t s  which cons  t i  t u t e d  a  c o m p i l a t i o n  typed  by 

t h e  d e f e n d a n t ' s  s e c r e t a r y  f rom a  d a i l y  l o g .  The d e f e n d a n t  

ob jec ted  on t h e  grounds t h a t  t h e  o r i g i n a l  book and d a i l y  log 

were  t h e  b e s t  e v i d e n c e .  The t r i a l  c o u r t  a g r e e d .  However, 

t h e  Fourth D i s t r i c t  d i sagreed  and r eve r sed ,  ho ld ing :  

Appel lan t ' s  purpose f o r  o f f e r i n g  t h e  two 
compi la t ions  i n s t e a d  of t h e  o r i g i n a l  log 
was t o  show i n c o n s i s t e n c i e s  among them,  
thereby  bear ing  on t h e  c r e d i b i l i t y  of  t h e  
w i t n e s s  and t h e  r e c o r d  keep ing  o f  h i s  
company. For impeachment purposes t h e  
e x h i b i t s  should have been admit ted.  The 
b e s t  e v i d e n c e  r u l e  i s  n o t  a p p l i c a b l e  
where  t h e  m a t t e r  b e i n g  o f f e r e d  i s  n o t  
u s e d  t o  p rove  t h e  t r u t h  o f  s t a t e m r n t s  
c o n t a i n e d  t h e r e i n .  See Urga v. S t a t e ,  
104 So.2d 43 ( F l a .  2d DCA 1958) .  399 
So.2d a t  118. 

I n  F o g e l  v. ---- M i r m e l l i ,  413 So.2d 1204 ( F l a .  3d DCA 

1 9 8 2 ) ,  t h e  t e s t i m o n y  of  a  p r o f f e r e d  r e b u t t a l  w i t n e s s  was 

excluded because h e r  name was n o t  l i s t e d  on a  p r e - t r i a l  c a t a -  

logue a s  requi red .  The Third D i s t r i c t  r e v e r s e d ,  holding t h a t  

t h e  p ro f f e red  tes t imony was i n  t he  n a t u r e  of  impeachment, and 

t h e  p r e - t r i a l  o r d e r  r e q u i r i n g  t h e  p a r t i e s  t o  exchange wi tnes s  

l i s t s  e x p r e s s l y  e x c l u d e d  t h e  l i s t i n g  o f  i m p e a c h m e n t  

w i t n e s s e s .  The p r o f f e r e d  w i t n e s s  was an  e x a m i n e r  o f  ques -  
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t ioned documents. P r i o r  t o  t r i a l ,  t h e  defendant  had produced 

c o p i e s  o f  s i x  l e t t e r s ,  t h e  c o n t e n t s  of  wh ich  t ended  t o  be  

e x c u l p a t o r y  of  any n e g l i g e n c e  on h i s  p a r t .  The d e f e n d a n t ' s  

s e c r e t a r y  t e s t i f i e d  t h a t  s h e  t yped  t h e  l e t t e r s  on an  I B M  

S e l e c t r i c  Bold t y p e w r i t e r .  The p r o f f e r e d  t e s t i m o n y  was t o  

t h e  e f f e c t  t h a t  t he  l e t t e r s  i n  ques t ion  were n o t  typed on an 

I B M  S e l e c t r i c ,  t h a t  they were typed on a  d i f f e r e n t  t y p e w r i t e r  

t h a n  o t h e r  l e t t e r s  which came from t h e  d e f e n d a n t ' s  o f f i c e ,  

and t h a t  they were typed by someone w i t h  l e s s  s k i l l  than t h e  

d e f e n d a n t ' s  s e c r e t a r y .  The c o u r t  h e l d  t h a t  such  t e s t i m o n y  

was impeachment  t e s t i m o n y  and was n o t  s u b j e c t  t o  t h e  same 

r u l e s  a s  s u b s t a n t i v e  tes t imony:  

Of c o u r s e ,  t h e  c o n t e n t  of t h e  d i s p u t e d  
l e t t e r s ,  h a v i n g  a  d i r e c t  b e a r i n g  on t h e  
i s s u e  of t h e  d e f e n d a n t ' s  a l l e g e d  n e g l i -  
gence,  was s u b s t a n t i v e  evidence. But M s .  
Har t ' s  t es t imonv was no t  d i r e c t e d  t o  t h e  
con ten t  of t h e  i e t t e r s  which remained t h e  
same i r r e s p e c t i v e  of  t h e  k i n d  of t y p e -  
w r i t e r  upon which typed o r  t he  person by 
whom typed .  R a t h e r ,  h e r  t e s t i m o n y  went  
t o  t h e  v e r a c i t y  o f  t h e  d e f e n d a n t  and M s .  
J aye  and became p e r t i n e n t  only  because of 
p r i o r  tes t imony of t h e s e  two wi tnes ses  on 
d i r e c t  examination dur ing  t h e  defendant ' s  
case.  The import  of t h e  p ro f f e red  t e s t i -  
mony of Ms. Har t ,  i f  be l i eved ,  would have 
tended t o  impeach t h e  c r e d i b i l i t y  of t h e  
d e f e n d a n t  l a w y e r  and h i s  s e c r e t a r y ,  t h e  
o n l y  two f a c t  w i t n e s s e s  f o r  t h e  d e f e n -  
dan t .  Id .  a t  1207 [ o r i g i n a l  emphasis] .  

S i m i l a r l y ,  i n  t h e  c a s e  a t  b a r ,  t h e  t a p e s  o f f e r e d  by 

t h e  defendant  would have tended t o  impeach t h e  c r e d i b i l i t y  of 

Detec t ive  I s r a e l ,  t h e  S t a t e ' s  key wi tness  a g a i n s t  him. Given 

t h e  conceded i m p o r t a n c e  of  t h e  t a p e  r e c o r d i n g  a s  c r u c i a l  t o  
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t he  S t a t e ' s  c a s e  (R. 1446), i t  became e q u a l l y  c r u c i a l  f o r  t h e  

d e f e n s e  t o  be a b l e  t o  impeach t h e  t a p e  r e c o r d i n g  and Detec-  

t i v e  I s r a e l ' s  t e s t i m o n y  which  was d e r i v e d  f rom t h a t  t a p e .  

The t r i a l  c o u r t ' s  exc lus ion  of defense  E x h i b i t s  B and C thus  

e f f e c t i v e l y  depr ived t h e  defendant  of h i s  due process  r i g h t  

t o  p r e s e n t  a  d e f e n s e .  I n  -- Washington  v. T e x a s ,  388 U.S. 1 4 ,  

19 (1 967), t h e  United S t a t e s  Supreme Court s t a t e d :  

The r i g h t  t o  o f f e r  t h e  tes t imony of w i t -  
n e s s e s ,  and t o  compel  t h e i r  a t t e n d a n c e ,  
i f  necessary ,  i s  i n  p l a i n  terms t h e  r i g h t  
t o  p r e s e n t  a  d e f e n s e ,  t h e  r i g h t  t o  p r e -  
s e n t  t h e  defendant ' s  v e r s i o n  of t h e  f a c t s  
a s  w e l l  a s  t h e  p r o s e c u t i o n ' s  t o  t h e  j u r y  
s o  i t  may d e c i d e  where  t h e  t r u t h  l i e s .  
J u s t  a s  a n  a c c u s e d  h a s  t h e  r i g h t  t o  
con f ron t  t h e  p rosecu t ion ' s  w i tnes ses  f o r  
t h e  p u r p o s e  o f  c h a l l e n g i n g  t h e i r  t e s t i -  
mony, h e  h a s  t h e  r i g h t  t o  p r e s e n t  h i s  own 
w i t n e s s e s  t o  e s t a b l i s h  a  d e f e n s e .  T h i s  
r i g h t  i s  a  f u n d a m e n t a l  e l e m e n t  o f  due 
process  of law. 

Accord, Webb v.  Texas, 409 U.S. 95,  98 (1972). 

The defendant  submi ts  t h a t  by excluding t h e  impeach- 

ment evidence embraced i n  defense  Exh ib i t s  B and C, t h e  t r i a l  

cou r t  precluded t h e  defendant  from p re sen t ing  a  defense.  No 

l e s s  t h a n  t h e  e x c l u s i o n  o f  a  d e f e n s e  w i t n e s s ,  e x c l u s i o n  o f  

d e f e n s e  e v i d e n c e  s u c h  a s  t h e  c o p i e s  o f  t h e  t a p e  h e r e  was a  

d e n i a l  o f  due p r o c e s s  o f  l aw.  A c c o r d i n g l y ,  t h i s  Cour t  i s  

r e q u e s t e d  t o  reverse d e f e n d a n t ' s  judgment  o f  c o n v i c t i o n  and 

remand f o r  a  new t r i a l .  
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POINT 111. 

THE T R I A L  C O U R T  ERRED I N  D E N Y I N G  DEFEN- 
DANT'S M O T I O N  TO DISMISS THE CONSPIRACY 
COUNT WHERE THE INFORMATION WAS UNCONSTI- 
TUTIONALLY VAGUE AND INDEFINITE I N  ALLEG- 
I N G  THAT THE DEFENDANT " I N D I V I D U A L L Y  OR 
SEVERALLY" CONSPIRED WITH VARIOUS C O -  
DEFENDANTS, M A K I N G  I T  IMPOSSIBLE TO DE- 
T E R M I N E  W I T H  WHOM THE DEFENDANT WAS 
ALLEGED TO HAVE CONSPIRED, THUS D E N Y I N G  
DEFENDANT DUE PROCESS OF LAW. 

The d e f e n d a n t  s u b m i t s  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

denying h i s  motion t o  d i s m i s s  count I1 of t h e  in format ion  on 

the  grounds t h a t  t h e  consp i racy  charge contained t h e r e i n  i s  

f a t a l l y  d e f e c t i v e  i n  t h a t  i t  i s  v a g u e ,  o v e r b r o a d ,  and  

v i o l a t e s  d e f e n d a n t ' s  r i g h t  t o  due  p r o c e s s  o f  law. (R. 2990- 

1). A f t e r  e x t e n s i v e  argument i n  t h e  t r i a l  c o u r t ,  t h e  motion 

was d e n i e d  and d e f e n d a n t  was f o r c e d  t o  t r i a l  on t h e  vague 

consp i racy  charge. (R. 30-47, 55-56). 

The i n f o r m a t i o n  i n  t h e  c a s e  a t  b a r  c h a r g e s ,  i n  c o u n t  

11, t h a t  a l l  of t h e  defendants  conspired w i t h  one another  t o  

t r a f f i c k  i n  c a n n a b i s ;  however ,  t h e  i n f o r m a t i o n  goes  on t o  

s t a t e  t h a t  

. . . a s  p a r t  o f  t h i s  c o n s p i r a c y ,  Har ry  
Will iam D i e t r i c h ,  F rank l in  Henry Scholes ,  
Robe r t  Glen Gibbs  and G e r a l d  M i c h a e l  
Laboda, j o i n t l y  o r  s e v e r a l l y  d id  meet a t  
a  r e s i d e n c e  l o c a t e d  a t  100 Nor th  B i r c h  
Road, F o r t  L a u d e r d a l e ,  F l o r i d a  where  
j o i n t l y  o r  s e v e r a l l y  p r i c e ,  amount and 
t h e  a r r a n g e m e n t s  f o r  t h e  p u r c h a s e  and 
d e l i v e r y  o f  t h e  c a n n a b i s  was d i s c u s s e d  
and an  e x a m i n a t i o n  o f  v a r i o u s  b a l e s  o f  
m a r i j u a n a  was made; and a s  p a r t  o f  t h e  
consp i racy ,  Gerald Michael Laboda, Robert 
Bie lau  Loos , Albe r t  Richard Adams, Ronald 
M a t h e s o n  and  T i m o t h y  M i c h a e l  J o y c e ,  
j o i n t l y  o r  s e v e r a l l y  d i d  meet  a t  t h e  
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Howard J o h n s o n  H o t e l  Room [No.]  318 
loca t ed  on A1 A, F o r t  Lauderdale,  F l o r i d a  
where j o i n t l y  o r  s e v e r a l l y  a r r a n g e m e n t s  
f o r  t h e  p u r c h a s e  and d e l i v e r y  of  t h e  
cannabis  was d i scussed  and a  l a r g e  sum of 
money was d i s p l a y e d  and coun ted .  . .. 
(R. 2864-28648). 

The defendant  submits  t h a t  t h i s  in format ion  v i o l a t e s  

t h e  ho ld ing  t h i s  Court i n  Goldberg v. S t a t e ,  

(F l a .  1977) ,  a s  w e l l  a s  G o l d b e r g ' s  progeny.  Goldberg  r e c o g -  

nized t h e  e f f e c t i v e n e s s  of t h e  conspiracy charge a s  a  t o o l  i n  

combatt ing organized c r ime ,  bu t  observed t h a t  t h e  charge has  

been expanded t o  " d r a g n e t  p r o p o r t i o n s  i n  some i n s t a n c e s . "  

Id .  a t  334. The Cour t  c a u t i o n e d  t h a t  " i t  i s  t h e  d u t y  and - 

r e s p o n s i b i l i t y  of t h e  j u d i c i a r y  t o  e l i m i n a t e ,  o r  a t  l e a s t  t o  

m i n i m i z e  t h e  d a n g e r s  o f  abuse." I d .  The l a n g u a g e  i n  t h e  

Goldberg ind ic tment  made i t  imposs ib le  t o  t e l l  w i t h  whom t h e  

d e f e n d a n t s  c o n s p i r e d ,  b e c a u s e  of t h e  u s e  o f  t h e  word "or" .  

The Cour t  was a l s o  u n a b l e  t o  d e t e r m i n e  from t h e  l anguage  i n  

t h e  i n d i c t m e n t  w h e t h e r  t h e r e  w e r e  one o r  two c o n s p i r a c i e s  

a l l eged .  F u r t h e r ,  t h e  Court was unable t o  t e l l  from reading 

t h e  ind ic tment  whether c e r t a i n  a c t s  were done by Roths te in  o r  

MacLean, o r  bo th .  Most i m p o r t a n t l y  w i t h  r e g a r d  t o  t h e  c a s e  

a t  b a r ,  t h e  C o u r t  found i t  i m p o s s i b l e  t o  t e l l  w h e t h e r  t h e  

defendants  were accused of s o l i c i t i n g  o r  accep t ing  b r i b e s  o r  

u n a u t h o r i z e d  compensa t ion  " j  o i n t l y  o r  s e v e r a l l y " .  - Id .  a t  

A s  t h e  above -quo ted  l a n g u a g e  from t h e  c o n s p i r a c y  

charge i n  t h e  case  a t  bar  r e v e a l s ,  j u s t  a s  i n  Goldberg, i t  i s  
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imposs ib le  t o  t e l l  whether defendant  Joyce met a t  t h e  Howard 

J o h n s o n ' s  h o t e l  " j o i n t l y  o r  s e v e r a l l y "  and i t  i s  f u r t h e r  

i m p o s s i b l e  t o  t e l l  w h e t h e r  he  made a r r a n g e m e n t s  f o r  t h e  

p u r c h a s e  and d e l i v e r y  of  t h e  c a n n a b i s  and d i s p l a y e d  and 

counted money " j o i n t l y  o r  s e v e r a l l y "  w i t h  one o r  more of t h e  

named c o - d e f e n d a n t s .  T h i s  i s  p r e c i s e l y  t h e  d e f e c t  which  

condemned t h e  ind ic tment  i n  Goldberg: 

The s h o t - g u n  a p p r o a c h  of  a  c o n s p i r a c y  
charge could amount t o  a  p rosecu t ion  f o r  
g e n e r a l  c r i m i n a l i t y  r e s u l t i n g  i n  a  
f i n d i n g  of  g u i l t  by a s s o c i a t i o n .  The 
c o u r t s  s h o u l d ,  a t  a l l  t i m e s ,  g u a r d  
a g a i n s t  t h i s  p o s s i b i l i t y  so  t h a t  t h e  con- 
s t i t u t i o n a l  r i g h t s  o f  a n  i n d i v i d u a l  a r e  
n o t  c u r b e d  o r  c l o u d e d  by t h e  web o f  c i r -  
cums t a n c e s  i n v o l v e d  i n  a  c o n s p i r a c y  
charge.  351 So.2d a t  333. 

C i t i n g  S t a t e  v. S m i t h ,  240 So.2d 8 0 7 ,  809 ( F l a .  1970) ,  t h e  

Goldberg Court r equ i r ed  t h a t  a  consp i racy  charge  must con ta in  

" c o n c i s e  l anguage"  and b e  p r e s e n t e d  " i n  s u c h  a  manner a s  t o  

e n a b l e  a  p e r s o n  of  common u n d e r s t a n d i n g  t o  know what  i s  

in tended ,  and w i t h  such p r e c i s i o n  t h a t  t h e  accused may plead 

h i s  a c q u i t t a l  o r  c o n v i c t i o n  t o  a  s e p a r a t e  i n d i c t m e n t  o r  

i n f o r m a t i o n  b a s e d  on t h e  same f a c t s . "  351 So.2d a t  334-5. 

C e r t a i n l y  a  person of common unders tanding would n o t  be a b l e  

t o  know, from r e a d i n g  c o u n t  I1 o f  t h e  i n f o r m a t i o n  i n  t h e  c a s e  

a t  b a r ,  what r o l e  defendant  Joyce was a l l e g e d  t o  have played 

i n  t h e  c o n s p i r a c y .  F i r s t ,  d o e s  t h e  i n f o r m a t i o n  a l l e g e  two 

s e p a r a t e  c o n s p i r a c i e s ,  one charg ing  co-defendants D i e t r i c h ,  

S c h o l e s ,  G i b b s ,  and Laboda,  j o i n t l y  o r  s e v e r a l l y ,  w i t h  a c t s  

a l l e g e d  t o  have t r a n s p i r e d  a t  t h e  100 North Birch Road r e s i -  
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dence,  and ano the r  s e p a r a t e  consp i racy  charg ing  co-defendants 

Laboda,  Loos ,  Adams, Matheson ,  and d e f e n d a n t  J o y c e  " j o i n t l y  

o r  s e v e r a l l y "  w i t h  c o m m i t t i n g  a c t s  a t  t h e  Howard J o h n s o n ' s  

motel?  This p r e c i s e  d e f e c t  appeared a l s o  i n  Goldberg where 

t h e  i n d i c t m e n t  p o s s i b l y  c h a r g e d  two c o n s p i r a c i e s ,  "one 

be tween  some o f  t h e  a p p e l l a n t s  and R o t h s t e i n ,  and t h e  o t h e r  

between t h e  remaining a p p e l l a n t s  and MacLean." 351 So.2d a t  

335. 

Second, d i d  defendant  Joyce make arrangements  a t  t h e  

Howard Johnson's  w i t h  some of t h e  co-defendants ,  w i t h  a l l  of 

them,  o r  by h i m s e l f ? 1 6  Did h e  and one o r  more  o f  t h e  co- 

defendants  meet j o i n t l y  i n  Room 318 a t  t he  Howard Johnson's ,  

o r  d i d  he  mee t  s e v e r a l l y ?  I n  t h a t  t h e  S t a t e  c h o s e  t o  u s e  t h e  

pas s ive  t e n s e  i n  a l l e g i n g  t h a t  " j o i n t l y  o r  s e v e r a l l y  arrange-  

ments  f o r  t h e  p u r c h a s e  and d e l i v e r y  of  t h e  c a n n a b i s  -- was 

d i s c u s s e d  a n d  a  l a r g e  sum o f  money was  d i s p l a y e d  a n d  - - -- -- - - - ------- -- ------ 
counted .  . .", we a r e  n o t  a d v i s e d  w h e t h e r  t h e  d e f e n d a n t  h im- 

s e l f  ( o r  w i t h  one  o r  more o f  t h e  named c o - d e f e n d a n t s )  made 

the se  arrangements  and d i sp l ayed  and counted t h e  l a r g e  sum of  

money. This  pa s s ive  t e n s e  compounds t h e  vagueness c r ea t ed  by 

t h e  u s e  o f  t h e  n e b u l o u s  " j o i n t l y  o r  s e v e r a l l y "  l anguage .  

These d e f e c t s  p r e s e n t  no t r i v i a l  o r  hype r - t echn ica l  f l aws  i n  

t h e  i n f o r m a t i o n ;  a r g u a b l y ,  any  one o r  more  o f  t h e  f o l l o w i n g  

1 6 1 t  i s ,  of  cou r se ,  s e t t l e d  law t h a t  one cannot  c o n s p i r e  w i t h  
o n e s e l f .  See  P e a r c e  v. S t a t e ,  330 So.2d 783 ( F l a .  1 s t  DCA), 
c e r t .  den ied ,  341 So.2d 293 (Fla. 1976); Tomlin v. S t a t e ,  333 
So .2d 500 ( F l a .  2d DCA 1976) . 

37 
MILTON M.  FERRELL,  JR., ATTORNEY AT LAW 

7Tn FLOOR CONCORD BUILDING, 66 WEST FLAGLER STREET, MIAMI, FLORIDA 33130 . TEL. ( 3 0 5 )  3 7 1 - 8 5 8 5  



p e r m u t a t i o n s  c a n  b e  d e r i v e d  f r o m  t h e  l a n g u a g e  e m p l o y e d  i n  

coun t  I I ;  t h e  d e f e n d a n t  may h a v e  me t  a t  t h e  Howard J o h n s o n ' s  

w i t h  : 

( a )  Laboda,  Loos ,  Adams, and ( f )  Laboda and Matheson 
Matheson 

( g )  Loos o n l y  
( b )  Laboda,  Loos ,  and Adams 

(h)  Adams o n l y  
( c )  Laboda,  Loos 

( i )  Matheson o n l y  
( d )  Laboda o n l y  

( j )  Defepgant  met w i t h  him- 
( e )  Laboda and Adams s e l f  

Moreover ,  t h e  i n f o r m a t i o n  i s  s u s c e p t i b l e  o f  a n  i n t e r p r e t a t i o n  

t h a t  t h e  d e f e n d a n t ,  e i t h e r  a l o n e  o r  w i t h  o n e  o r  m o r e  o f  t h e  

named c o - d e f e n d a n t s ,  me t  a t  t h e  Howard Johnson ' s  and d i d  no 

m o r e ;  o r ,  h e  m e t ,  e i t h e r  b y  h i m s e l f  o r  i n  a n y  o f  t h e  a b o v e -  -- 

l i s t e d  p e r m u t a t i o n s ,  a n d  t h e  a r r a n g e m e n t s  f o r  t h e  p u r c h a s e  

a n d  d e l i v e r y  o f  t h e  m a r i j u a n a  " w a s  d i s c u s s e d "  a n d  t h e  l a r g e  

sum o f  m o n e y  " w a s  d i s p l a y e d  a n d  c o u n t e d .  . .". Q u i t e  

p o s s i b l y ,  t h e  d e f e n d a n t  m e r e l y  m e t  a t  t h e  Howard J o h n s o n ' s  

w h i l e  any  o f  t h e  a b o v e - l i s t e d  p e r m u t a t i o n s  o f  c o - d e f e n d a n t s  

d i d  t h e  d i s c u s s i n g ,  d i s p l a y i n g ,  and c o u n t i n g .  I n  s u c h  c a s e ,  

d e f e n d a n t  w a s  m e r e l y  p r e s e n t  when t h e  v a r i o u s  c o - d e f e n d a n t s  

d i d  t h e  d i s c u s s i n g ,  d i s p l a y i n g ,  and coun t ing .  And o f  c o u r s e ,  

i t  i s  s e t t l e d  l a w  t h a t  m e r e  p r e s e n c e  a t  t h e  s c e n e  o f  a n  

1 7 ~ h e  p o s s i b i l i t y  t h a t  t h e  i n f o r m a t i o n  c h a r g e s  t h a t  t h e  
d e f e n d a n t  me t  w i t h  h i m s e l f  d e r i v e s  from t h e  u s e  o f  t h e  word 
" s e v e r a l l y " .  The word " s e v e r a l "  i s  d e f i n e d  i n  W e b s t e r ' s  New 
U n i v e r s a l  D i c t i o n a r y  o f  t h e  E n g l i s h  L a n g u a g e  - ( 1 9 7 7  e d . ) ,  
p. 1 6 6 2 ,  a s  " 1 .  s e p a r a t e ;  d i s t i n c t .  2 .  s i n g l e ;  i n d i -  

I I v i d u a l .  . . . T h e  w o r d  " s e v e r a l l y "  i s  d e f i n e d  a s  " 1 .  
s e p a r a t e l y ;  d i s t i n c t l y . "  
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of fense  [ i n  t h i s  ca se ,  t h e  Howard Johnson ' s ] ,  i s  i n s u f f i c i e n t  

t o  e s t a b l i s h  a  conspiracy.  Ashenoff v. S t a t e ,  391 So.2d 289, 

291 ( F l a .  3d DCA 1980).  

B a t t l e  v. S t a t e ,  365 so.2d 1035 ( F l a .  3d DCA 1 9 7 9 ) ,  -- -- 

involved an i nd i c tmen t  charg ing  consp i racy  t o  commit murder; 

t h a t  i nd i c tmen t  was s i m i l a r  t o  t h e  i n fo rma t ion  i n  t h e  ca se  a t  

b a r  i n  t h a t  i t  was unc l ea r  which i n d i v i d u a l s  were a l l eged  t o  

have taken which a c t i o n :  

A l s o ,  i t  i s  i m p o s s i b l e  t o  t e l l  w h e t h e r  
A p p e l l a n t  met  w i t h  Acuna and Hernandez 
j o i n t l y  o r  s e v e r a l l y  o r  whether Appe l lan t  
met w i t h  Dersons  unknown t o  ~ l a n  t h e  
murder of ?'orres. Because ~ ~ ~ e i l a n t  was 
l e f t  t o  g u e s s  who t h e s e  o t h e r  c o n s p i r a -  
t o r s  might b e ,  and because t h e  vagueness 
of t h e  a l l e g a t i o n s  d id  no th ing  t o  p r o t e c t  
him from f u r t h e r  p r o s e c u t i o n ,  we a r e  o f  
t h e  opinion t h a t  they  were too  vague and 
i n d e f i n i t e  t o  mee t  t h e  r e q u i r e m e n t s  s e t  
f o r t h  a b o v e .  A c c o r d i n g l y ,  i n  o u r  
op in ion ,  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  
t o  d i s m i s s  Count I of  t h e  Ind ic tment  f o r  
consp i racy  a g a i n s t  Appellant .  365 So.2d 
a t  1037. 

A s  s e t  f o r t h  above, t h e  i d e n t i c a l  d e f e c t s  p lague t h e  i n s t a n t  

consp i racy  a l l e g a t i o n s  which do "nothing t o  p r o t e c t  [Joyce] 

from f u r t h e r  p r o s e c u t i o n .  . .". Use o f  t h e  " j o i n t l y  o r  

s e v e r a l l y "  language g i v e s  r i s e  t o  t h e  s p e c t r e  of subsequent ,  

and r epea t ed ,  p rosecu t ions  a l l e g i n g  t h a t  any of t h e  permuta- 

t i o n s  o f  d e f e n d a n t s  d e s c r i b e d  above  met  a t  t h e  Howard 

J o h n s o n ' s  and d i s c u s s e d  a r r a n g e m e n t s  f o r  t h e  p u r c h a s e  and 

d e l i v e r y  o f  c a n n a b i s ,  d i s c u s s e d  a  l a r g e  sum o f  money, and 

d i sp layed  and counted it. Such exposure t o  subsequent  prose-  
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cution invokes both the due process and double jeopardy 

clauses of the State and federal constitutions. 

Yet another example of a defective conspiracy charge 

appears in State v. Giardino, -- 363 So.2d 201 (Fla. 3d DCA 

1978),  where the court was confronted with "a classic example 

of what this Court condemned in Goldberg, namely, confusing 

alternative pleading in a conspiracy indictment." Id. at 

203. The court undertook an analysis of the conceivable 

permutations of defendants committing the various acts set 

forth in the indictment. - Id. The court then concluded: 

"The indictment charges in the alternative each of the above 

multitude of acts as constituting part of the charged 

conspiracy. As such, the indictment is mired in hopeless 

confusion." -- Id. at 204. Recognizing that there were 

"technical differences" between the Giardino - indictment on 

the one hand and the Goldberg indictment on the other, the 

Third District nonetheless concluded that "the confusion 

which the Supreme Court found so objectionable in the 

Goldberg indictment is the same generic confusion which is 

found in the instant indictment." - Id. Precisely the same 

must be said in the case at bar. 

The requirements of the G o l d b e r g - B a t t l e - G i a r d i n o  --- 

trilogy are all the more vital in cases such as the one at 

bar where the object of the charged conspiracy involves traf- 

ficking in cannabis, an offense which can be accomplished by 

alternative methods. Thus, unlike a charge of conspiracy to 
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commit f i r s t  d e g r e e  m u r d e r ,  S t a t e  v. S m i t h ,  -- 240 So.2d 807 ,  

810 ( F l a .  1970) ;  S t a t e  v. R o d r i g u e z - J i m i n e z ,  439 So.2d 91 9  

( F l a .  3d DCA 1 9 8 0 ) ,  an a l l e g a t i o n  c h a r g i n g  c o n s p i r a c y  t o  

t r a f f i c k  i n  drugs  must s e t  f o r t h  t h e  manner and means of t h e  

o b j e c t  of  t h e  consp i racy  w i t h  a s  much p r e c i s i o n  a s  t h e  n a t u r e  

of t he  ca se  w i l l  permit .  Goldberg v. S t a t e ,  sup ra  a t  334-5. 

The i n s t a n t  c o n s p i r a c y  a l l e g a t i o n  does  n o t  s u r v i v e  t h a t  

c o n s t i t u t i o n a l  t e s t .  J u s t  a s  i n  Go ldbe rg ,  t h e  p r e j u d i c e  t o  

t h e  defendant  " r e s u l t i n g  from t h e  d e f e c t i v e  consp i racy  Count 

i s  i t s e l f  s u f f i c i e n t  t o  mandate a  new t r i a l  on t h e  remaining 

charges." 351 So.2d a t  335. Accordingly,  defendant  r eques t s  

t h i s  Cour t  t o  r e v e r s e  h i s  c o n v i c t i o n  and s e n t e n c e  on t h e  

consp i racy  count a s  w e l l  a s  t h e  remaining charge.  

POINT IV. 

THE T R I A L  C O U R T  E R R E D  I N  D E N Y I N G  DEFEN- 
DANT'S M O T I O N  TO DISMISS O N  THE GROUNDS 
OFENTRAPMENT AS AMATTEROFLAW BASED O N  
OUTRAGEOUS GOVERNMENTAL MISCONDUCT ARIS- 
I N G  FROM A "REVERSE STING" O P E R A T I O N  
WHEREBY THE POLICE MANUFACTURE C R I M I N A L  
A C T I V I T Y  W H I C H  W O U L D  N O T  OTHERWISE HAVE 
OCCURRED AND U T I L I Z E  MEANS WHICH CREATE A 
SUBSTANTIAL RISK THAT THE OFFENSE W O U L D  
BE COMMITTED BY PERSONS OTHER THAN THOSE 
WHO WERE READY TO C O M M I T  IT, THUS D E N Y I N G  
DEFENDANT D U E  PROCESS OF LAW. 

The  d e f e n d a n t  r e s p e c t f u l l y  a d o p t s  c o - d e f e n d a n t  

Matheson's Po in t  I1 i n  which he r a i s e s  t h i s  i s sue .  
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POINT V. 

THE T R I A L  C O U R T  E R R E D  I N  D E N Y I N G  DEFEN- 
DANT'S MOTIONS FOR MISTRIAL PREDICATED 
UPON THE T R I A L  COURT'S P R E J U D I C I A L  COM- 
MENTS I N T H E  PRESENCE OF THE J U R Y  A N D  THE 
PROSECUTOR'S CLOSING ARGUMENTS TO THE 
J U R Y  WHERE SAID J U D I C I A L  A N D  PROSECU- 
TORIAL COMMENTS DEPRIVED THE DEFENDANT OF 
A FAIR TRIAL AND DUE PROCESS OF LAW. 

The d e f e n d a n t  r e s p e c t f u l l y  a d o p t s  c o - d e f e n d a n t  

Matheson's Po in t  111 i n  which he  r a i s e s  t h i s  i s s u e .  

CONCLUSION 

The v e r y  p r o s e c u t i o n  o f  t h i s  " r e v e r s e  s t i n g "  mus t  b e  

p r e c l u d e d  a s  a  m a t t e r  o f  p u b l i c  p o l i c y  and i n  o r d e r  t o  

p r o t e c t  t h e  d e f e n d a n t ' s  due p r o c e s s  r i g h t s .  The r e v e r s e  

s t i n g  c l e a r l y  c o n s t i t u t e s  entrapment  a s  a  m a t t e r  of law. See 

c o - d e f e n d a n t  M a t h e s o n ' s  b r i e f ,  P o i n t  1 1 ,  p a g e s  2 2 - 3 1 .  

Accordingly,  t h e  defendant  r e q u e s t s  t h i s  Court t o  r e v e r s e  h i s  

conv ic t i on  and remand w i t h  d i r e c t i o n s  t h a t  he be discharged.  

A l t e r n a t i v e l y ,  t h e  d e f e n d a n t  r e q u e s t s  t h i s  Cour t  t o  

r e v e r s e  h i s  conv ic t i on  and remand w i t h  d i r e c t i o n s  t h a t  he be 

g r a n t e d  a  new t r i a l  p r e d i c a t e d  upon t h e  t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  conduc t  a  R i c h a r d s o n  h e a r i n g  c o n c e r n i n g  t h e  

S t a t e ' s  d i s c o v e r y  v i o l a t i o n ,  t h e  t r i a l  c o u r t ' s  and p r o s e -  

c u t o r ' s  p r e j u d i c i a l  s t a t e m e n t s  and comments i n  t he  presence 

of t h e  j u r y ,  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  admi t  t h e  purpor ted 

c o p i e s  o f  t h e  o r i g i n a l  t a p e  r e c o r d i n g  a s  i m p e a c h m e n t  

evidence,  and f i n a l l y  t h e  t r i a l  c o u r t ' s  d e n i a l  of  defendant ' s  
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motion t o  d i s m i s s  t h e  vague consp i racy  count. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of  t h e  

f o r e g o i n g  was s e r v e d  by m a i l  upon t h e  Honorab l e  SARAH B. 

MAYER, A s s i s t a n t  At torney Genera l ,  1 1 1  Georgia Avenue, S u i t e  

2 0 4 ,  Wes t  P a l m  B e a c h ,  F l o r i d a  3 3 4 0 1 ,  t h i s  1 0 t h  d a y  o f  

February,  1986. 

Respec t fu l l y  submi t t ed ,  

MILTON M. FERRELL, J R .  
At torney f o r  P e t i t i o n e r  
66 West F l a g l e r  S t r e e t  
S u i t e  700 Concord Bui lding 
M i a m i ,  F l o r i d a  331 30 
(305) 371 -8585 

43 
MILTON M.  FERRELL, J R .  ATTORNEY AT LAW 

7 T H  FLOOR CONCORD BUILDING, 66 WEST FLAGLER STREET,  MIAMI, FLORIDA 33130 . TEL.  ( 3 0 5 )  3 7 1 - 8 5 8 5  


