
On Petition to Invoke Discretionary Jurisdiction to 
Review Decision of the District Court of 

Appeal of Florida, Fourth District 

LAW OFFICES OF MARK KING LEBAN. P.A. 



TOPICAL INDEX 

PAGES 

TABLE OF CITATIONS iii-vi 

INTRODUCTION 1 

STATEMENT OF THE CASE AND FACTS 1 - 1 1  

QUESTIONS PRESENTED 11-12 

SUMMARY OF THE ARGUMENT 12-14 

ARGUMENT 15-44 

POINT I, 

THE TRIAL COURT EKRED IN FAILING TO CONDUCT 
A RICHARDSON INQUIRY INTO THE STATE'S DIS- 
COVE-~Y~~~ATION OF FAILING TO PROVIDE 
INCRIMINATING STATEMENTS PURPORTEDLY MADE BY 
THE DEFENDANT DESPTTE DEFENDANT'S TIMELY 
DISCOVERY DEMANDS FOK SAID STATEMENTS AND 
WHERE THE DEFENDANT WAS MISLED INTO BELIEV- 
ING THAT A TAPE RECORDING PROVIDED TO HIM 
CONTAINED ALL STATEMENTS, IN VIOLATION OF 
THE DEFENDANT'S DUE PROCESS RIGHT TO A FAIR 
TRIAL. 15 

POINT 11. 

THE TRIAL COURT ERRED IN DENYING DEFENDANT'S 
MOTION TO DISMISS ON THE GROUNDS OF ENTRAP- 
MENT AS A MATTER OF LAW BASED ON OUTRAGEOUS 
GOVERNMENTAL MISCONDUCT ARISING FROM A 
"REVEKSE STING" OPERATION WHEREBY THE POLICE 
MANUFACTURE CRIMINAL ACTIVITY WHICH WOULD 
NOT OTHERWISE HAVE OCCURRED AND UTILIZE 
METHODS WHICH CREATE A SUBSTANTIAL RISK THAT 
THE OFFENSE WOULD BE COMMITTED BY PERSONS 
OTHER THAN THOSE WHO WERE READY TO COMMIT 
IT, THUS DENYING DEFENDANT DUE PROCESS OF 
LAW. 22-31 

POINT 111, 

THE TRIAL COURT ERRED IN DENYING DEFENDANT'S 
MOTIONS FOR MISTRIAL PKEDICATED UPON 

(A) THE TRIAL COURT'S PREJUDICIAL COM- 
MENTS IN THE PRESENCE OF THE JURY EX- 

i 

LAW OFFICES OF MARK KING LEBAN. P.A. 



TOPICAL INDEX (Cont'd,) 

PAGES 

PRESSLY STATING, CONTRARY TO A DEFENSE 
EXPERT'S TESTIMONY, THAT THE COURT 
COULD DISTINGUISH VOICES ON THE TAPE 
RECORDING, AND THAT THE DEFENSE WAS 
CONDUCTING A "CHARADE"; AND 

(B) THE PROSECUTOR'S CLOSING ARGUMENTS 
TO THE JURY RAISING THE SPECTRE OF THE 
JURORS' CHILDREN GROWING UP IN A 
COUNTRY OVERRUN BY DRUGS AND DRUG 
DEALERS, THE DEFENDANTS PUTTING DRUGS 
ON THE STREET, LAUGHING AT HAVING 
BEATEN THE SYSTEM, POLICE OFFICERS 
RISKING THEIR LIVES, AND DIRECTLY COM- 
MENTING ON THE FAILURE OF THE DEFEN- 
DANT HIMSELF TO TESTIFY, 

WHERE JUDICIAL AND PROSECUTORIAL COMMENTS 
DEPRIVED THE DEFENDANT OF A FAIR TRIAL AND 
DUE PROCESS OF LAW. 32-44 

POINT IV, 

THE TRIAL COURT ERRED IN REFUSING TO ADMIT 
THE TWO TAPE RECORDINGS IDENTIFIED AS DEFEN- 
DANT'S EXHIBITS B AND C INTO EVIDENCE TO BE 
PLAYED TO THE JURY TO IMPEACH THE "OKIGINAL" 
TAPE RECORDING ADMITTED AS STATE'S EXHIBIT 
15 AND TO IMPEACH THE TESTIMONY OF DETECTIVE 
ISKAEL AND SERGEANT SMITH, THUS DEPRIVING 
THE DEFENDANT OF HIS RIGHT TO A FAIR TKIAL 
AND DUE PROCESS OF LAW. 44 

POINT V, 

THE TRIAL COURT ERRED IN DENYING DEFENDANT'S 
MOTION TO DISMISS THE CONSPIRACY COUNT WHERE 
THE INFORMATION WAS UNCONSTITUTIONALLY VAGUE 
AND INDEFINITE, THUS DENYING DEFENDANT DUE 
PROCESS OF LAW. 44 

CONCLUSION 44-45 

CERTIFICATE OF SEKVICE 45 

ii 
LAW OFFICES OF MARK KING LEBAN. P.A. 



TABLE OF CITATIONS 

CASES 

ALFARO v. STATE, 
471 So.2d 1345 (Fla. 4th DCA 1985) 

BERTOLOTTI v. STATE, 
476 So.2d 130 (Fla. 1985) 

BOATWRIGHT v. STATE, 
452 So.2d 666 (Fla. 4th DCA 1984) 

COOPER v. STATE, 
377 So.2d 1153 (Fla. 1979) 

CRUZ v. STATE, 
465 So.2d 516 (Fla. 1985) 

CUMBIE v. STATE, 
345 So.2d 1061 (1977) 

DONAHUE v. STATE, 
464 So.2d 609 (Fla. 4th DCA 1985) 

GANT v. STATE, 
477 So.2d 17 (Fla. 3d DCA 1985) 

GOMEZ v. STATE, 
41 5 So.2d 822 (Fla. 3d DCA 1982) 

GORDON v. STATE, 
449 So.2d 1302 (Fla. 4th DCA 1984) 

GRANT v. STATE, 
194 So.2d 612 (Fla. 1967) 

GRIFFIS v. STATE, 
472 So.2d 834 (Fla. 1st DCA 1985) 

HAMILTON v. STATE, 
109 So.2d 422 (Fla. 3d DCA 1959) 

HUNTER v. STATE, 
314 So.2d 174 (Fla. 4th DCA 1975) 

JACOBSON v. STATE, 
476 So.2d 1282 (Fla. 1985) 

JONES v. STATE, 
385 So.2d 132 (Fla. 4th DCA 1980) 

PAGES 

2 1 

iii 

LAW OFFICES OF MARK KING LEBAN, P.A. 



TABLE OF CITATIONS (Cont'd.) 

PAGES CASES 

MARKER0 v. STATE, 
10 FLW 2317 (Fla. 3d DCA Oct. 8, 1985) 
rehearing denied, 1 1  FLW 59 (Dec. 24, 1985) 

MATHEWS v. STATE, 
44 So.2d 664 (Fla. 1950) 

McCOLLOUGH v. STATE, 
443 So.2d 147 (Fla. 1 st DCA 1983) 

PEKDOMO v. STATE, 
439 So.2d 314 (Fla. 3d DCA 1983) 

PETERSON v. STATE, 
376 So.2d 1230 (Fla. 4th DCA 1979) 

PORTER v. STATE, 
347 So.2d 449 (Fla. 3d DCA 1977) 

RAULERSON v. STATE, 
102 So.2d 281 (1958) 

RICHARDSON v. STATE, 
246 So.2d 771  la. 1971) 
RUSSELL v. STATE, 
233 So.2d 154 (Fla. 4th DCA 1970) 

SALAZAR-RODRIGUEZ V. STATE, 
436 So.2d 269 (Fla. 3d DCA 1983) 

SAVOIE v. STATE, 
422 So.2d 308 (Fla. 1982) 

SHERMAN v. UNITED STATES, 
356 U.S. 369, 78 S.Ct. 1819 (1958) 

SMITH v. STATE, 
372 So.2d 86 (Fla. 1979) 

STATE v. CASPER, 
417 So.2d 263 (Fla. 1st DCA 1982) 

STATE v. DiGUILIO, 
10 FLW 430 (Fla. Aug. 29, 1985) 

STATE v. GLOSSON, 
441 So.2d 1178 (Fla. 1st DCA 1983) 

iv 
LAW OFFICES OF MARK KING LEBAN. P.A. 



TABLE OF CITATIONS (Cont'd.) 

CASES 

STATE v. GLOSSON, 
462 So.2d 1082 (Fla. 1985) 

STATE v. KINCHEN, 
10 FLW 446 (Fla. Aug. 30, 1985) 

STATE v. MARSHALL, 
10 FLW 445 ( F ~ ~ A U ~ .  30, 1985) 

STATE v. SHEPERD, 
479 So.2d 106 (Fla. 1985) 

STATE v. WHEELER, 
468 So.2d 978 (Fla. 1985) 

STEWART v. STATE, 
51 So.2d 494 (Fla. 1951) 

STRADTMAN v. STATE, 
334 So.2d 100 (Fla. 3d DCA 1971) 

THOMPSON v. STATE, 
374 So.2d 91 (Fla. 2d DCA 1979) 

TILLMAN v. STATE, 
471 So.2d 32 (Fla. 1985) 

UNITED STATES v. RUSSELL, 
411 U.S. 423, 93 S.Ct. 1637 (1973) 

WASHINGTON v. STATE, 
343 So.2d 908 (Fla. 3d DCA 1977) 

WHITFIELD v. STATE, 
452 So.2d 548 (Fla. 1984) 

WILCOX v. STATE, 
367 So.2d 1020 (Fla. 1979) 

WORTMAN v. STATE, 
472 So.2d 762 (Fla. 5th DCA 1985) 

PAGES 

28, 29, 31 

42 

42 

4 1 

39 

43 

2 1 

2 1 

22 

25 

40 

35 

19 

2 1 

v 
LAW OFFICES OF MARK K I N G  LEBAN. P.A. 





INTRODUCTION 

The p e t i t i o n e r ,  RONALD MATHESON, was t h e  a p p e l l a n t  i n  

t he  D i s t r i c t  Court of Appeal o f  F l o r i d a ,  Four th  D i s t r i c t ,  and 

t h e  d e f e n d a n t  i n  t h e  C i r c u i t  Cour t .  The r e s p o n d e n t ,  THE 

STATE OF FLORIDA, was t h e  a p p e l l e e  i n  t h e  Four th  D i s t r i c t  and 

t h e  p r o s e c u t i o n  i n  t h e  C i r c u i t  Cour t .  I n  t h i s  b r i e f ,  t h e  

p a r t i e s  w i l l  be  r e f e r r e d  t o  a s  t h e  d e f e n d a n t  and t h e  S t a t e  

r e s p e c t i v e l y .  The symbol  "R" r e p r e s e n t s  t h e  r e c o r d  on 

a p p e a l .  The d e c i s i o n  s o u g h t  t o  b e  r e v i e w e d  i s  r e p o r t e d  a t  

468 So.2d 101 1 ,  and w i l l  be r e f e r r e d  t o  h e r e i n  by t h e  symbol 

"D" f o l l o w e d  by t h e  page number o f  t h e  S o u t h e r n  R e p o r t e r .  

A l l  emphasis i s  added u n l e s s  o the rwi se  i nd i ca t ed .  

STATEMENT OF TFIE CASE AND FACTS 

The d e f e n d a n t ,  a l o n g  w i t h  s e v e n  c o - d e f e n d a n t s ,  was 

cha rged  i n  a n  i n f o r m a t i o n  f i l e d  May 2 7 ,  1982 ,  w i t h  ( I )  

t r a f f i c k i n g  i n  c a n n a b i s ;  ( 11 )  c o n s p i r a c y  t o  t r a f f i c k  i n  

cannabis ;  and (111) possess ion  of a  f i r e a r m  w h i l e  engaged i n  

a  f e lony  o f f e n s e  ( t r a f f i c k i n g ) .  (R. 2864-A).' The t r a f f  ick-  

i n g  o f f e n s e  encompassed i n  c o u n t  I a l l e g e s  t h a t  t h e  d e f e n -  

d a n t s  had i n  t h e i r  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  i n  

' C O - d e f e n d a n t  Timothy M i c h a e l  J o y c e ,  c h a r g e d  w i t h  t h e  
i d e n t i c a l  o f f e n s e s  a s  t h e  defendant ,  w i t h  t h e  excep t ion  t h a t  
he  i s  c h a r g e d  i n  Count I V  w i t h  t h e  p o s s e s s i o n  of a  f i r e a r m  
whi le  engaged i n  a  f e lony  o f f e n s e  ( t r a f f i c k i n g ) ,  a l s o  sought 
c e r t i o r a r i  r e v i e w  i n  t h i s  Cour t .  See  Case No. 67 ,330 .  T h i s  
Cour t  e n t e r e d  an  o r d e r  on August  2 0 ,  1985 ,  o r d e r i n g  b o t h  
cases  conso l ida t ed  " fo r  a l l  a p p e l l a t e  purposes." The defen-  
dant  r e s p e c t f u l l y  adopts  a l l  arguments r a i s e d  by p e t i t i o n e r  
J o y c e  i n  h i s  b r i e f  f i l e d  i n  t h i s  Cour t  s i m u l t a n e o u s l y  w i t h  
t h e  f i l i n g  of t h i s  b r i e f .  
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e x c e s s  o f  100 pounds b u t  l e s s  t h a n  2 ,000  pounds o f  c a n n a b i s  

on May 7 ,  1982. ( R .  2864). 

The d e f e n d a n t  f i l e d  o r  a d o p t e d 2  s e v e r a l  Mot ions  t o  

D i s m i s s  p r i o r  t o  t r i a l .  ( K .  2868-71,  2896-2926,  2939-43,  

2944-47,  2990-92).  The m o t i o n s  c h a l l e n g e d  t h e  c o n s t i t u -  

t i o n a l i t y  o f  a  " r e v e r s e  s t i n g "  o p e r a t i o n  on due p r o c e s s  

grounds and t h e  language of t h e  consp i racy  charge  embraced i n  

c o u n t  I1 of  t h e  i n f o r m a t i o n .  The t r i a l  c o u r t  d e n i e d  a l l  of  

t h e s e  m o t i o n s .  (R. 47 -71 ,  221 - 2 4 ,  236 ,  250 ,  782-3 ,  2948 ,  

301 0). The defendant  was t r i e d  t oge the r  w i t h  co-def endants  

Timothy M i c h a e l  J o y c e ,  H a r r y  W i l l i a m  D i e t r i c h ,  and R o b e r t  

Bie leau Loos. 3  

T r i a l  by j u r y  commenced be fo re  t h e  Honorable Arthur  J. 

F r a n z a  on November 2 9 ,  1982. The t r i a l  was conc luded  on 

December 1 6 ,  1 9 8 2 ,  when t h e  j u r y  r e t u r n e d  v e r d i c t s  of  n o t  

g u i l t y  a s  t o  t r a f f i c k i n g  ( c o u n t  I ) ,  g u i l t y  a s  t o  c o n s p i r a c y  

t o  t r a f f i c k  ( c o u n t  1 1 ) ,  and g u i l t y  o f  c a r r y i n g  a  c o n c e a l e d  

f i r e a r m ,  a  l e s s e r  i n c l u d e d  o f f e n s e  ( c o u n t  111) .  (R. 2957- 

59). The c o u r t  a d j u d i c a t e d  t h e  d e f e n d a n t  g u i l t y  (R. 2972) ,  

and s e n t e n c e d  him t o  f i v e  y e a r s  on c o u n t  11, and two y e a r s  on 

c o u n t  1 x 1 ,  t o  r u n  c o n c u r r e n t l y  (R. 2974-76).  The d e f e n d a n t  

f i l e d  s e v e r a l  t i m e l y  p o s t - t r i a l  m o t i o n s  and a d o p t e d  t h o s e  

' ~ r o m  t h e  i n c e p t i o n  of  t h e  p r o c e e d i n g s ,  i t  was e s t a b l i s h e d  
t h a t  any motion o r  o b j e c t i o n  by one p a r t y  was deemed adopted 
by a l l .  (R. 1 4 9 ,  224 ,  822 -823 ,  1331).  

3 ~ r i o r  t o  t r i a l ,  on O c t o b e r  5 ,  1982 ,  f o u r  c o - d e f e n d a n t s ,  
Gerald Michael Laboda, F rank l in  Harry Scho le s ,  A lbe r t  Richard 
Adams, and Robert Glenn Gibbs, pleaded g u i l t y .  (R. 161). 
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motions o f  co -de fendan t  Joyce .  (K. 2962-64, 2966-7, 2968-9, 

3 0 2 8 - 9 ,  3 0 3 0 - 3 4 ,  3054-5) .  The c o u r t  d e n i e d  a l l  p o s t - t r i a l  

m o t i o n s .  ( R .  2 8 4 0 ,  3 0 3 8 ,  3056-7) .  The d e f e n d a n t  t i m e l y  

f i l e d  h i s  a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  w h i c h  r e s u l t e d  i n  a  

d e c i s i o n  a f f i r m i n g  h i s  , j udgment  and  s e n t e n c e .  The d e f e n -  

d a n t ' s  t i m e l y  r e h e a r i n g  p e t i t i o n  was denied .  T h i s  c e r t i o r a r i  

p roceed ing  fo l lowed .  

T h i s  p r o s e c u t i o n  a r o s e  o u t  o f  a  " r e v e r s e  s t i n g "  

conducted by t h e  F o r t  Lauderda le  P o l i c e  Depar tment ,  whereby 

t h e  p o l i c e  o b t a i n  l a r g e  q u a n t i t i e s  o f  h i g h - g r a d e  m a r i . j u a n a  

f rom u n r e l a t e d  s e i z u r e s ,  p o s e  a s  " l a r g e  s c a l e  m a r i j u a n a  

s u p p l i e r s "  and th rough  t h e  u s e  o f  i n f o r m a n t s ,  l o c a t e  "buyers" 

f o r  t h e  c o n f i s c a t e d  m a r i j u a n a  o n l y  t o  a r r e s t  t h e  w o u l d - b e  

p u r c h a s e r s  a s  s o o n  as t h e  " s a l e "  i s c o n s u m m a t e d .  (R. 8 5 6 ,  

1 1 2 3 ,  1 3 3 5 ,  1669) .  I t  i s  p u r e l y  up  t o  t h e  d i s c r e t i o n  o f  t h e  

i n f o r m a n t s  as t o  which p r o s p e c t i v e  d e f e n d a n t s  t o  b r i n g  i n t o  

t h e  o p e r a t i o n ;  h e r e ,  n o n e  o f  t h e  p r o s p e c t i v e  p u r c h a s e r s  f o r  

t h e  m a r i j u a n a  w a s  p a r t i c u l a r l y  t a r g e t e d  by t h e  p o l i c e  d e p a r t -  

ment i n  advance o r  t h e  s u b j e c t  o f  any ongoing i n v e s t i g a t i o n .  

(K. 238) .  T h e r e  i s  n o  e s t a b l i s h e d  p o l i c y  w i t h i n  t h e  F o r t  

Lauderda le  P o l i c e  Department  by which such " r e v e r s e  s t i n g s "  

a r e  t o  b e  c o n d u c t e d .  (R. 1 2 3 6 ,  1671 - 2 ) .  I n  c o n d u c t i n g  t h e  

" s t i n g " ,  t h e  p o l i c e  h a v e  n o  p r i o r  i n f o r m a t i o n  as t o  t h e  

p r e d i s p o s i t i o n  o f  t h e  p r o s p e c t i v e  b u y e r s  i n  a n y  g i v e n  c a s e  

a n d ,  i n  t h i s  p r o s e c u t i o n ,  t h e y  had n o  e v i d e n c e  o f  d e f e n d a n t  

Matheson's  p r e d i s p o s i t i o n  p r i o r  t o  h i s  a r r e s t  on May 7 ,  1982. 
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( K .  238 ,  1 0 0 8 .  1029) .  I n  a  r e v e r s e  s t i n g ,  t h e  p o l i c e  " s e l l  

t h e  c o n t r a b a n d  a s  o p p o s e d  t o  a  buy when t h e  p o l i c e  buy i t  and  

g e t  i t  o f f  t h e  s t r e e t . "  (R. 1669) .  

I n  t h e  o p e r a t i o n  of a  s t i n g ,  samples  of  m a r i j u a n a  a r e  

d i s t r i b u t e d  th rough  t h e  i n f o r m a n t s  i n t o  t h e  community and n o t  

r e t r i e v e d .  (R. 1 5 7 ,  2 3 7 ,  1671-2) .  I n  t h i s  c a s e ,  a t  l e a s t  

t h r e e  s e p a r a t e  samples  of  mari. juana were g i v e n  t o  one of  t h e  

c o - d e f e n d a n t s ,  t h e  f i r s t  we igh ing  some 3.2 ounces.  (R. 157,  

867-8, 870,  872 ,  1549, 1671-1672). These samples  were  c i r c u -  

l a t e d  i n t o  t h e  g e n e r a l  p o p u l a t i o n  n e v e r  t o  b e  r e t r i e v e d  by 

t h e  p o l i c e .  (K. 238). The m a r i j u a n a  u t i l i z e d  t o  s e l l  t o  t h e  

buyers  is  t aken  from o t h e r  s e i z u r e s  (R. 762, 782-3, 886),  and 

i n  t h i s  c a s e ,  t h r e e  o f  t h e  s i x  b a l e s  u l t i m a t e l y  " s o l d "  came 

from o t h e r  s t i n g  c a s e s  (R. 329-30, 1215). 

I n  t h e  p a r t i c u l a r  s t i n g  o p e r a t i o n  h e r e ,  t h e  p o l i c e  

a g r e e d  t o  " f r o n t "  a  q u a n t i t y  o f  m a r i j u a n a ,  h e r e  300 p o u n d s ,  

i n  a d d i t i o n  t o  t h e  m a r i j u a n a  t o  b e  " s o l d " ,  a s  a n  i n d u c e m e n t  

t o  g e t  t h e  b u y e r s  t o  a c c e p t  t h e  d e a l .  (R. 2 3 9 - 4 0 ,  8 9 8 - 9 ,  

1030) .  A n o t h e r  a s p e c t  o f  t h e  " r e v e r s e  s t i n g "  i s  t h a t  t h e  

p o l i c e ,  i n  v i r t u a l l y  e v e r y  c a s e ,  a t t e m p t  t o  s e l l  o v e r  100 

pounds of m a r i j u a n a  i n  o r d e r  t o  r e a c h  t h e  t h r e s h o l d  q u a n t i t y  

f o r  a  t r a f f i c k i n g  p r o s e c u t i o n .  See R. 236-250. 

P r i o r  t o  t r i a l ,  t h e  d e f e n d a n t  f i l e d  a  m o t i o n  t o  

d i s m i s s  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  of t h e  r e v e r s e  s t i n g  

o p e r a t i o n .  (R. 2868-71 , p a r a .  20) .  E x t e n s i v e  a r g u m e n t  was 

h e a r d  and p o l i c e  d e p o s i t i o n s  w e r e  s t i p u l a t e d  i n t o  e v i d e n c e  
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(R. 221 -24,  236-250); t h e  c o u r t  u l t i m a t e l y  denied t he  motion 

t o  d i s m i s s  (R. 2 5 0 ,  2 9 4 8 ) .  The c o u r t ,  h o w e v e r ,  t w i c e  

expressed i t s  f e e l i n g s  on t h e  m a t t e r :  " . . .I don ' t  p a r t i c u -  

l a r l y  l i k e  r e v e r s e  s t i n g s .  I t h i n k  t h a t  t h e  p o l i c e  have  

b e t t e r  t h i n g s  t o  do." (R. 248) .  " [ T l h e s e  s t i n g  o p e r a t i o n s  

-- you know t h e  p o l i c e  could do something b e t t e r  w i t h  t h e i r  

t i m e  t h a n  t o  do t h i s  u n l e s s  t h e  d e f e n d a n t s  had a  r e a l  p ropen -  

s i t y  and were disposed t o  commit t h e  cr ime and t h a t  they were 

known organized c r ime  f i g u r e s  o r  something else."  (R. 1750). 

The o p e r a t i o n  i n  t h e  c a s e  a t  b a r  began  on A p r i l  3 0 ,  

1982, when a  c o n f i d e n t i a l  i n fo rman t ,  who l a t e r  became known 

a s  Sandy Ryan, in t roduced De tec t i ve s  Gregory Kridos and S c o t t  

I s r a e l  t o  c o - d e f e n d a n t  D i e t r i c h .  (R. 861) .  D i e t r i c h  p u r -  

p o r t e d l y 4  r e p r e s e n t e d  h i m s e l f  t o  be  a  m a r i j u a n a  b r o k e r  who 

had fou r  o r  f i v e  buyers i n t e r e s t e d  i n  buying l a r g e  q u a n t i t i e s  

of mar i juana.  The d e t e c t i v e s  d e l i v e r e d  a  3.2 ounce sample of 

mar i juana t o  D i e t r i c h ' s  apar tment  on one occas ion  (R. 1549),  

and on two subsequent occas ions ,  de l i ve red  o t h e r  samples (R. 

868 ,  8 7 0 ,  872) .  

D e t e c t i v e  K r i d o s  t e s t i f i e d  t h a t  on May 7 t h ,  D i e t r i c h  

c a l l e d  him and t o l d  him t h a t  a  g i r l  named " G a i l "  i n  Miami had 

4 ~ o - d e f e n d a n t  D i e t r i c h  u l t i m a t e l y  t e s t i f i e d  on h i s  own behalf  
and p r e s e n t e d  an  e l a b o r a t e  e n t r a p m e n t  d e f e n s e .  (R. 2012- 
2022, 2258-2350). The j u r y  a c q u i t t e d  co-defendant  D i e t r i c h  
of a l l  charges.  (R. 2808-2809). The j u r y  a l s o  a c q u i t t e d  co- 
defendant Loos of a l l  charges.  (R. 2809). 
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two b u y e r s  f o r  700 pounds o f  m a r i j u a n a .  (R. 875) .5  L a t e r  

t h a t  day, Kridos s e n t  De tec t i ve  I s r a e l  t o  meet co-defendants 

Scholes ,  Laboda, and Gibbs a t  D i e t r i c h ' s  house. (R. 877-81). 

Kridos s t a t e d  t h a t  t he  buyers were going t o  l eave  t h e i r  money 

a t  a  Howard Johnson's m o t e l ,  and t h a t  t h e  mar i j uana  would be 

d e l i v e r e d  t o  D i e t r i c h ' s  r e s i d e n c e .  One o f  t h e  b u y e r s  

(Laboda) would accompany I s r a e l  t o  t h e  h o t e l  t o  s e e  t h e  

money, w h i l e  t h e  o t h e r  buyers were i n s p e c t i n g  t h e  mari juana.  

(R. 882-84) .  

The p l an  thus  proceeded and t h e  two d e t e c t i v e s ,  Kridos 

a n d  I s r a e l ,  a l o n g  w i t h  t h e  a s s i s t a n c e  o f  o t h e r  F o r t  

Lauderdale p o l i c e  o f f i c e r s ,  took co-defendant Gibbs' pick-up 

t r u c k  t o  t h e  p o l i c e  m a r i j u a n a  shed  and l o a d e d  i t  w i t h  81 2  

pounds o f  m a r i j u a n a .  ( R .  884-5) .  The two d e t e c t i v e s  t h e n  

r e tu rned  t o  D i e t r i c h ' s  house where co-defendants  Scholes and 

Gibbs s e l e c t e d  some s i x  b a l e s  o u t  o f  t h e  21 b a l e s  c o n t a i n e d  

i n  t h e  t r u c k  f o r  p u r c h a s e .  (R. 904).  I t  was Gibbs  who had 

p r o v i d e d  t h e  t r u c k  and who gave  t h e  keys  t o  t h e  u n d e r c o v e r  

o f f i c e r s ;  i n  f a c t ,  Gibbs  was " r u n n i n g  t h i s  show." (R. 1026,  

1556).  

De tec t i ve  I s r a e l ,  accompanied by co-defendant  Laboda, 

d r o v e  t o  t h e H o w a r d  J o h n s o n ' s  h o t e l  where  t h e  money was t o  be 

' ~ h e s e  two buyers named by "Gail" were l a t e r  determined t o  be 
c o - d e f e n d a n t s  Gibbs  and S c h o l e s ,  f rom Miami. Defendant  
Matheson, from Delray Beach, was determined n o t  t o  be one of 
t h e s e  two b u y e r s .  (R. 101 4) .  

- 
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p a i d  t o  I s r a e l .  (R. 1350) .  I t  was S c h o l e s  who r e n t e d  t h e  

room a t  t h e  H o l i d a y  Inn  (R. 1 0 2 6 ) ,  and Gibbs  who t o l d  Detec-  

t i v e  I s r a e l  t h a t  on ly  co-defendant Laboda and I s r a e l  would be 

i n  t h e  room a t  t h e  Howard J o h n s o n ' s .  (R. 1026 ,  1345-6) .  

De tec t ive  Kridos a s c e r t a i n e d  t h a t  t h e  u l t i m a t e  purchaser  of  

t h e  mar i juana  was co-defendant Gibbs. (R. 1052). 

Dur ing  t h e  r i d e  f rom D i e t r i c h ' s  h o u s e  t o  t h e  Howard 

Johnson's h o t e l ,  De tec t ive  I s r a e l  was wear ing a  Uni te1 t r a n s -  

m i t t e r  wh ich  was b e i n g  m o n i t o r e d  and r e c o r d e d  on t a p e  by 

S e r g e a n t  J o n a t h o n  S m i t h  o f  t h e  F o r t  L a u d e r d a l e  p o l i c e .  (R. 

1 1  78).6 S e r g e a n t  S m i t h  was f o l l o w i n g  D e t e c t i v e  I s r a e l  and 

co-defendant Laboda i n  a  p o l i c e  v e h i c l e  from D i e t r i c h ' s  house 

t o  t h e  Howard J o h n s o n ' s .  (R. 1178) .  Upon a r r i v i n g  a t  t h e  

Howard Johnson 's  mote l ,  Room 318, Detec t ive  I s r a e l  found co- 

defendants  Adams , Joyce ,  Loos , and defendant  Matheson. 

De tec t i ve  I s r a e l ,  "p repar ing  f o r  t r i a l , ' '  had l i s t e n e d  

t o  a  copy of t h e  t a p e  r e c o r d i n g  some e i g h t  t o  t e n  t i m e s ,  

b e c a u s e  w i t h o u t  h i s  u s e  of  t h e  t a p e ,  I s r a e l  would n o t  have  

been a b l e  t o  r e c a l l  which defendant  made what s t a t emen t .  (R. 

6 ~ h e  s u b j e c t  m a t t e r  of  t h e  t a p e  r e c o r d i n g  t h u s  produced by 
t h e  p o l i c e  g i v e s  r i s e  t o  a  m a j o r  p o r t i o n  of  t h e  d e f e n d a n t ' s  
appeal  i n  t h e  Four th  D i s t r i c t  and i n  t h i s  Court. This  S t a t e -  
ment o f  F a c t s  w i l l  c o n t a i n  some of  t h e  p e r t i n e n t  f a c t u a l  
background p e r t a i n i n g  t o  t h e  t a p e ,  w h i l e  a  more  d e t a i l e d  
f a c t u a l  r e c i t a t i o n  w i l l  a p p e a r  i n  t h e  a rgumen t  p o r t i o n  of  
t h i s  b r i e f ,  p e r t a i n i n g  t o  t h e  d i s c o v e r y  v i o l a t i o n .  And s e e  
co-defendant Joyce ' s  b r i e f  r ega rd ing  t h e  i s s u e  of exc lus ion  
of cop ies  of t h e  t a p e  f o r  impeachment purposes.  
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D e t e c t i v e  I s r a e l  p r e s e n t e d  e x t e n s i v e  t e s t i m o n y  a t  

t r i a l  a t t r i b u t i n g  numerous i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e  

var ious  defendants  i n  Room 1 1  8  of t h e  Howard Johnson's motel.  

As o b s e r v e d  by  t h e  F o u r t h  D i s t r i c t ,  D e t e c t i v e  I s r a e l  

" r e c o u n t e d  t h e  m e e t i n g  i n  d e t a i l  and a s c r i b e d  s e v e r a l  

i n c r i m i n a t i n g  s t a t e m e n t s  t o  e a c h  de fendan t . "  (D. a t  1013). 

None of t h e s e  i n c r i m i n a t i n g  s t a t e m e n t s  a p p e a r  on t h e  t a p e  

record ing  which was admi t ted  i n t o  evidence. Among t h e  s t a t e -  

ments I s r a e l  a t t r i b u t e d  t o  t h e  defendants  a r e  t h a t  co-defen- 

dan t  Joyce s a i d  he was hoping t h e r e  would be r e p e a t  bus iness  

(R. 1385), defendant  Matheson, along wi th  co-defendant Adams, 

answered  D e t e c t i v e  I s r a e l ' s  q u e s t i o n  i n  u n i s o n  t h a t  Gibbs '  

p a r t n e r  was w a t c h i n g  I s r a e l  a s  h e  coun ted  t h e  money (R. 

1395), Laboda's s t a t emen t  t h a t  a l l  of t h e  people i n  t he  room 

were making money on t h e  d e a l  (R. 1369), defendant  Matheson's 

s t a t emen t  t h a t  Detec t ive  I s r a e l  could no t  c u t  them out  of t h e  

money (R. 1 3 7 5 ) ,  d e f e n d a n t  Matheson ' s  s t a t e m e n t  t h a t  h e  was 

p re sen t  f o r  s e c u r i t y  purposes t o  p r o t e c t  t h e  money (R. 1385), 

d e f e n d a n t  Matheson ' s  u s e  o f  t h e  te rm " b r o k e r "  (R. 1 3 9 7 ) ,  and 

d e f e n d a n t  Matheson ' s  s t a t e m e n t  t h a t  D e t e c t i v e  I s r a e l  would 

7 ~ u r i n g  h i s  t r i a l  t e s t i m o n y ,  D e t e c t i v e  I s r a e l  changed h i s  
p r i o r  sworn s t a t emen t s  made i n  depos i t i on  a f t e r  l i s t e n i n g  t o  
t h e  t a p e  some e i g h t  t o  t e n  t i m e s  (R. 1 7 0 0 ) ,  and a d m i t t e d  
chang ing  h i s  t e s t i m o n y  r e g a r d i n g  t h e  s e q u e n c e  of  e v e n t s  i n  
Room 318 o n l y  a f t e r  l i s t e n i n g  t o  t h e  t a p e  ( K .  1591 - 1  593). 
The t r i a l  c o u r t  obse rved  t h a t  I s r a e l ' s  "memory g o t  b e t t e r  
a f t e r  he  h e a r d  t h e  t a p e .  T h e r e  i s  no q u e s t i o n  a b o u t  t h a t . "  
(R. 1742- 1743).  
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g e t  t h e  r e s t  o f  t h e  money when t h e  d e f e n d a n t s  g o t  t h e  r e s t  o f  

t h e  m a r i j u a n a  (R. 1 4 0 6 ) .  S i n c e  n o n e  o f  t h e s e  s t a t e m e n t s  

a p p e a r  on  t h e  t a p e  r e c o r d i n g ,  D e t e c t i v e  I s r a e l ' s  t e s t i m o n y  

c o m p r i s e s  t h e  s o l e  e v i d e n c e  o f  t h e  d e f e n d a n t ' s  i nvo lvemen t  i n  

t h e  c o n s p i r a c y  f o r  which  h e  w a s  found g u i l t y .  

D e t e c t i v e  I s r a e l  a l s o  t e s t i f i e d  t h a t  w h i l e  i n  t h e  

room,  h e  o b s e r v e d  a  h a n d g u n  f a l l  f r o m  d e f e n d a n t  M a t h e s o n ' s  

j a c k e t ;  M a t h e s o n  p u r p o r t e d l y  p i c k e d  u p  t h e  g u n  a n d ,  a f t e r  

I s r a e l  t o l d  h im t h a t  h e  w o u l d  n o t  s t a y  i n  t h e  room w i t h  a 

l o a d e d  g u n ,  r emoved  t h e  b u l l e t s  a n d  r e p l a c e d  t h e  gun  i n  h i s  

w a i s t b a n d .  (R. 1 4 0 3 - 0 5 ) .  N o t h i n g  o n  t h e  t a p e ,  h o w e v e r ,  

r e v e a l e d  t h i s  e v e n t  a n d ,  a f t e r  t h e  p o l i c e  e n t e r e d  t h e  room 

and e f f e c t u a t e d  t h e  a r r e s t s ,  n e i t h e r  O f f i c e r  John  Abrams (R. 

1143) ,  n o r  S e r g e a n t  J o n a t h o n  S m i t h  (R. 1192) ,  c o u l d  co r robo-  

r a t e  I s r a e l ' s  t e s t i m o n y  t h a t ,  upon e n t e r i n g  t h e  room, d e f e n -  

d a n t  Matheson w a s  h o l d i n g  t h e  gun i n  h i s  hand (R. 1410). 

I n  a n y  e v e n t ,  t h e  c o o r d i n a t i o n  o f  e v e n t s  b e t w e e n  t h e  

two l o c a t i o n s  ( D i e t r i c h ' s  a p a r t m e n t  and t h e  Howard Johnson ' s  

room) was s u c h  t h a t  a f t e r  Gibbs  and S c h o l e s  had s e l e c t e d  t h e  

s i x  b a l e s  t h e y  i n t e n d e d  t o  buy ,  S c h o l e s  t e l e p h o n e d  t h e  Howard 

J o h n s o n ' s ,  spoke  t o   dams^ and gave  p e r m i s s i o n  f o r  D e t e c t i v e  

I s r a e l  t o  l e a v e  t h e  room w i t h  $ 4 6 , 4 1 4 .  (R. 91 1 ) .  I t  w a s  

Adams who h a d  t h e  money ,  t o t a l i n g  $1 2 5 , 0 0 0 ,  money w h i c h  

' ~ e f e n d a n t  Matheson n e v e r  spoke  on t h e  t e l e p h o n e  w h i l e  i n  t h e  
Howard J o h n s o n ' s  room and i t  was c o - d e f e n d a n t  Adams who d i d  
m o s t  o f  t h e  t a l k i n g  t o  D e t e c t i v e  I s r a e l  i n  t h e  room. (R. 
1 6 3 9 ,  1 7 2 2 ) .  
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belonged  t o  Gibbs .  (R. 1374 ,  1633-4) .  A f t e r  D e t e c t i v e  

I s r a e l  saw t h e  money, he  t e l e p h o n e d  D e t e c t i v e  Kr idos  and ,  

t h rough  a  c o d e ,  i n s t r u c t e d  him t o  p r o c e e d  t o  D i e t r i c h ' s  

a p a r t m e n t  w i t h  t h e  m a r i j u a n a .  (R. 1382) .  S u b s e q u e n t l y ,  

I s r a e l  r e c e i v e d  a  c a l l  t o  t h e  m o t e l  room from D e t e c t i v e  

Kr idos .  (R. 1400) .  I t  was d u r i n g  t h i s  c a l l  t h a t  t h e  f i g u r e  

of $46,414 was communicated t o  those  i n  t h e  Howard Johnson's 

room; t h i s  f i g u r e  represen ted  t h e  p r i c e  f o r  t h e  204.8 pounds 

of  m a r i j u a n a ,  a b s e n t  t h e  w r a p p i n g s ,  c o n t a i n e d  i n  t h e  s i x  

b a l e s  s e l e c t e d  by Gibbs  and S c h o l e s .  (R. 909-12).  A t  

D i e t r i c h ' s r e s i d e n c e ,  Detec t ive  Kridos placed a  c a l l  t o  h i s  

department and s igna l ed  the  s u r v e i l l a n c e  u n i t s  t o  move i n  and 

make a r r e s t s  a t  D i e t r i c h ' s  p r e m i s e s .  (R. 913) .  Meanwhi le ,  

a t  t h e  Howard Johnson's ,  De tec t ive  I s r a e l  l e f t  t h e  room w i t h  

the  money and met w i th  Sergeant  Smith i n  t h e  s t a i r w a y  where 

i t  was d e c i d e d  t h a t  I s r a e l  was t o  r e t u r n  t o  t h e  room on t h e  

p r e t e n s e  of  making a  t e l e p h o n e  c a l l ,  and t h e n  t h e  a r r e s t s  

would be e f f e c t u a t e d  i n  t he  mote l  room. (R. 1408-09). 

When I s r a e l  e n t e r e d  t h e  room, he  was f o l l o w e d  by 

O f f i c e r  John Abrams, Sergeant  Smith,  and s e v e r a l  o t h e r  For t  

L a u d e r d a l e  p o l i c e  o f f i c e r s .  The t h r e e  r e m a i n i n g  c o - d e f e n -  

d a n t s  i n  t h e  r o o m ,  M a t h e s o n ,  J o y c e ,  and  Adams, w e r e  

a r r e s t e d . '  As t h e  a r r e s t s  were  b e i n g  made a t  t h e  Howard 

J o h n s o n ' s  room, o t h e r  o f f i c e r s  f rom t h e  F o r t  L a u d e r d a l e  

9 ~ o - d e f e n d a n t s  Loos and Laboda had l e f t  t h e  room e a r l i e r  a t  
I s r a e l ' s  i n s i s t e n c e .  (R. 1380) .  
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P o l i c e  D e p a r t m e n t  a r r e s t e d  c o - d e f e n d a n t s  D i e t r i c h ,  S c h o l e s ,  

and G i b b s .  ( R .  9 1 4 ) .  

QUESTIONS PRESENTED 

P O I N T  I .  

W H E T H E R  T H E  T R I A L  C O U R T  E R R E D  I N  F A I L I N G  T O  
CONDUCT A R I C H A R D S O N  I N Q U I R Y  I N T O  T H E  S T A T E ' S  
DISCOVERY-VIOLATION O F  F A I L I N G  T O  P R O V I D E  
I N C R I M I N A T I N G  S T A T E M E N T S  P U R P O R T E D L Y  MADE BY 
T H E  D E F E N D A N T  D E S P I T E  D E F E N D A N T ' S  T I M E L Y  D I  S-  
C O V E R Y  DEMANDS F O R  S A I D  S T A T E M E N T S  AND WHERE 
THE DEFENDANT WAS M I S L E D  I N T O  B E L I E V I N G  THAT A 
T A P E  R E C O R D I N G  P R O V I D E D  T O  H I M  C O N T A I N E D  A L L  
S T A T E M E N T S ,  I N  V I O L A T I O N  O F  T H E  DEFENDANT'S  DUE 
P R O C E S S  R I G H T  TO A F A I R  T R I A L .  

P O I N T  11. 

WHETHER THE T R I A L  COURT ERRED I N  DENYING DEFEN- 
D A N T ' S  M O T I O N  T O  D I S M I S S  ON T H E  G R O U N D S  O F  
E N T R A P M E N T  A S  A M A T T E R  O F  LAW B A S E D  ON O U T -  
RAGEOUS GOVEKNMENTAL MISCONDUCT A R I S I N G  FKOM A 
" R E V E R S E  S T I N G "  O P E R A T I O N  WHEREBY T H E  P O L I C E  
MANUFACTURE C R I M I N A L  A C T I V I T Y  WHICH WOULD NOT 
O T H E R W I S E  HAVE O C C U R R E D  AND U T I L I Z E  M E T H O D S  
W H I C H  C R E A T E  A S U B S T A N T I A L  R I S K  T H A T  T H E  
O F F E N S E  WOULD B E  C O M M I T T E D  BY P E R S O N S  O T H E R  
THAN T H O S E  WHO WERE R E A D Y  T O  C O M M I T  I T ,  T H U S  
DENYING DEFENDANT DUE P R O C E S S  O F  LAW. 

P O I N T  111. 

WHETHER T H E  T R I A L  COURT ERRED I N  DENYING DEFEN- 
DANT'S M O T I O N S  FOR M I S T R I A L  P R E D I C A T E D  UPON 

( A )  T H E  T R I A L  C O U R T ' S  P R E J U D I C I A L  COM- 
M E N T S  I N  T H E  P R E S E N C E  O F  T H E  J U R Y  E X -  
P R E S S L Y  S T A T I N G ,  C O N T R A R Y  T O  A D E F E N S E  
E X P E R T ' S  T E S T I M O N Y ,  THAT THE COURT COULD 
D I S T I N G U I S H  V O I C E S  ON THE T A P E  RECORDING,  
AND T H A T  T H E  D E F E N S E  WAS C O N D U C T I N G  A 
"CHARADE"; AND 

(B)  THE PROSECUTOR'S  C L O S I N G  ARGUMENTS TO 
T H E  J U R Y  R A I S I N G  T H E  S P E C T R E  O F  T H E  
J U R O R S '  CHILDREN GROWING U P  I N  A COUNTRY 
OVERKUN BY DRUGS A N D  DRUG D E A L E R S ,  T H E  
D E F E N D A N T S  P U T T I N G  DRUGS ON T H E  S T R E E T ,  
L A U G H I N G  A T  H A V I N G  B E A T E N  T H E  S Y S T E M ,  
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POLICE OFFICERS RISKING THEIR LIVES, AND 
DIRECTLY COMMENTING ON THE FAILURE OF THE 
DEFENDANT HIMSELF TO TESTIFY, 

WHERE JUDICIAL A N D  PROSECUTORIAL COMMENTS 
DEPRIVED THE DEFENDANT OF A FAIR TRIAL AND DUE 
PROCESS OF LAW. 

POINT I V .  

WHETHER THE TRIAL COURT E R R E D  I N  REFUSING TO 
ADMIT THE TWO TAPE RECORDINGS IDENTIFIED AS 
DEFENDANT'S EXHIBITS B A N D  C INTO E V I D E N C E  TO 
BE PLAYED TO THE JURY TO IMPEACH THE "ORIGINAL" 
TAPE R E C O R D I N G  ADMITTED AS STATE'S EXHIBIT 1 5  
A N D  TO IMPEACH THE TESTIMONY OF DETECTIVE 
ISRAEL A N D  SERGEANT SMITH, THUS DEPRIVING THE 
DEFENDANT OF HIS RIGHT TO A FAIR TRIAL A N D  D U E  
PROCESS OF LAW. 

POINT V .  

WHETHER THE TRIAL COURT ERRED I N  D E N Y I N G  DEFEN- 
DANT'S MOTION TO DIMISS THE CONSPIRACY COUNT 
WHERE THE INFORMATION WAS UNCONSTITUTIONALLY 
VAGUE A N D  INDEFINITE, THUS D E N Y I N G  DEFENDANT 
DUE PROCESS OF LAW. 

SI,lMWRY OF THE ARGUMENT 

The t r i a l  c o u r t ' s  f a i l u r e  t o  c o n d u c t  a  R i c h a r d s o n  

i n q u i r y  i n t o  t h e  S t a t e ' s  d i s c o v e r y  v i o l a t i o n  r e q u i r e s  a  

r e v e r s a l  o f  t h e  d e f e n d a n t ' s  c o n v i c t i o n  and  s e n t e n c e .  The 

f a i l u r e  t o  p r o v i d e  t h e  d e f e n d a n t  w i t h  h i s  p u r p o r t e d l y  

i n c r i m i n a t i n g  s t a t e m e n t s  p u r s u a n t  t o  h i s  e x p r e s s  d i s c o v e r y  

demand t h e r e f o r ,  whe the r  i n a d v e r t e n t  o r  w i l l f u l ,  depr ived  t h e  

d e f e n d a n t  o f  h i s  due  p r o c e s s  r i g h t s  t o  a  f a i r  t r i a l .  By 

in fo rming  t h e  d e f e n d a n t  p r i o r  t o  t r i a l  t h a t  t h e  t a p e  r e c o r d -  

i n g  o f  t h e  e v e n t s  a t  t h e  Howard Johnson 's  m o t e l  c o n t a i n e d  - a l l  

o f  t h e  c o n v e r s a t i o n s  i n  t h a t  r o o m ,  and  t h e n ,  f o r  t h e  f i r s t  
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t i m e  a t  t r i a l ,  s u r p r i s i n g  t h e  d e f e n d a n t  w i t h  i n c u l p a t o r y  

s t a t emen t s  pu rpo r t ed ly  made by him t o  De tec t i ve  I s r a e l ,  t h e  

S t a t e  made i t  i m p o s s i b l e  f o r  t h e  d e f e n d a n t  t o  c o n f r o n t  h i s  

a c c u s e r .  The t r i a l  c o u r t ' s  f a i l u r e  t o  c o n d u c t  a  --- Richa rdson  

inqu i ry  i s  r e v e r s i b l e  e r r o r  pe r  se .  

The F o r t  Lauderdale P o l i c e  Department's ope ra t i on  of a  

11 r e v e r s e  s t i n g "  whereby undercover p o l i c e  p r o v i d e  h i g h  

q u a l i t y ,  low-pr iced mar i juana  t o  persons n o t  suspec ted  of any 

ongoing c r i m i n a l  a c t i v i t y ,  a b s e n t  any e s t a b l i s h e d  procedure ,  

and through t h e  method of d i s t r i b u t i n g  f e lony  q u a n t i t i e s  of 

m a r i j u a n a  a s  s a m p l e s  i n t o  t h e  c o m m u n i t y  n e v e r  t o  b e  

r e t r i e v e d ,  and by o f f e r i n g  t o  " f r o n t "  h u n d r e d s  of  pounds o f  

mar i juana a s  an inducement i n t o  t h e  t r a n s a c t i o n ,  c o n s t i t u t e s  

e n t r a p m e n t  a s  a  m a t t e r  o f  l aw  and a  d e n i a l  o f  t h e  d e f e n d a n t ' s  

r i g h t  t o  due process  of law. This  s t a t e  cannot t o l e r a t e  t h e  

manufacture of c r i m i n a l  a c t i v i t y  which would no t  o the rwi se  

have  t a k e n  p l a c e  b u t  f o r  t h i s  o u t r a g e o u s  g o v e r n m e n t a l  

misconduct.  

The t r i a l  c o u r t ' s  b l a t a n t  s t a t e m e n t  t o  t h e  j u r y  t h a t  

i t  d i s b e l i e v e d  t h e  defense  e x p e r t  on h i s  a b i l i t y  t o  i d e n t i f y  

voices  on t h e  c r u c i a l  t ape  r eco rd ing ,  and t h e  c o u r t ' s  rebuk- 

i n g  d e f e n s e  c o u n s e l  i n  t h e  p r e s e n c e  of  t h e  j u r y  by a c c u s i n g  

the  defense  of conducting a  "charade" depr ived t h e  defendant  

of due process  of law. In  a d d i t i o n ,  t h e  p r o s e c u t o r ' s  inf lam- 

matory, p r e j u d i c i a l  and impermiss ib le  comments t o  t h e  j u ry  

concerning t h e i r  c h i l d r e n  growing up i n  a  count ry  overrun by 
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drugs and drug d e a l e r s ,  p o l i c e  o f f i c e r s  r i s k i n g  t h e i r  l i v e s ,  

t h e  d e f e n d a n t ' s  f a i l u r e  t o  e x p l a i n  why he  was i n  t h e  m o t e l  

room w i t h  t h e  money, t h e  d e f e n d a n t ' s  p u t t i n g  d r u g s  on t h e  

s t r e e t ,  and t h e  d e f e n d a n t ' s  l a u g h i n g  and w a l k i n g  o u t  o f  t h e  

courtroom i f  a c q u i t t e d ,  a l l  served t o  dep r ive  t h e  defendant  

of a  f a i r  t r i a l  and due process  of law, and t h e  t r i a l  c o u r t ' s  

d e n i a l  o f  h i s  r e p e a t e d  m o t i o n s  f o r  m i s t r i a l  was r e v e r s i b l e  

e r r o r .  

The t r i a l  c o u r t ' s  exc lus ion  of de fense  Exh ib i t s  B and 

C ,  c o n s i s t i n g  of  c o p i e s  o f  t h e  p u r p o r t e d  " o r i g i n a l "  of  t h e  

t a p e  r e c o r d i n g  o f  t h e  e v e n t s  i n  t h e  m o t e l  room d e p r i v e d  t h e  

d e f e n d a n t  o f  h i s  r i g h t  t o  due p r o c e s s  and a  f a i r  t r i a l  by 

p r o h i b i t i n g  him from -- impeach ing  b o t h  t h e  " o r i g i n a l "  t a p e  

record ing  and Detec t ive  I s r a e l ' s  tes t imony which was p red i -  

c a t e d  a l m o s t  e n t i r e l y  on h i s  r e p e a t e d  l i s t e n i n g  t o  t h e  t a p e  

record ing  i n  p r e p a r a t i o n  f o r  h i s  t r i a l  tes t imony.  

The t r i a l  c o u r t  e r r e d  i n  denying defendant ' s  motion t o  

d i smi s s  t h e  consp i racy  count where t h e  in format ion  was uncon- 

s t i t u t i o n a l l y  vague  and i n d e f i n i t e  i n  a l l e g i n g  t h a t  t h e  

defendant  " i n d i v i d u a l l y  o r  s e v e r a l l y "  conspired w i t h  va r ious  

co-defendants ,  making it  imposs ib le  f o r  him t o  de te rmine  w i t h  

whom he was a l l eged  t o  have consp i red ,  t hus  dep r iv ing  defen- 

dant  of h i s  r i g h t  t o  due process  of law. 
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ARGUMENT 

POINT I .  

THE T R I A L  C O U R T  E R R E D  I N  FAILING TO C O N -  
D U C T  A RICHARDSON INQUIRY I N T O  T H E  
STATE'S D E ~ o ~ % ~ ~ - V I ~ L A T I O N  OF FAILING TO 
P R O V I D E  INCRIMINATING STATEMENTS P U R -  
PORTEDLY M A D E  BY THE DEFENDANT DESPITE 
DEFENDANT'S TIMELY DISCOVERY DEMANDS FOR 
SAID STATEMENTS A N D  WHERE THE DEFENDANT 
WAS MISLED INTO B E L I E V I N G  THAT A TAPE 
R E C O R D I N G  PROVIDED TO H I M  C O N T A I N E D  ALL 
STATEMENTS, I N  VIOLATION OF THE DEFEN- 
DANT'S DUE PROCESS RIGHT TO A FAIR TRIAL. 

The defendant  submits  t h a t  t he  t r i a l  c o u r t  r e v e r s i b l y  

e r r ed  when i t  over ru led  t h e  defendant ' s  motion f o r  m i s t r i a l  

p red ica ted  upon t h e  S t a t e ' s  d i scovery  v i o l a t i o n  i n  f a i l i n g  t o  

produce f o r  t h e  defense  pu rpo r t ed ly  i n c r i m i n a t i n g  s t a t emen t s  

made t o  D e t e c t i v e  I s r a e l  ' ' w i t h o u t  c o n d u c t i n g  a  f u l l  

~ i c h a r d s o n l  O hearing." (D. 101 3 ) .  Inasmuch a s  t h e  i nc r imi -  

n a t i n g  s t a t e m e n t s  a t t r i b u t e d  t o  t h e  d e f e n d a n t  by D e t e c t i v e  

I s r a e l  d u r i n g  I s r a e l ' s  t r i a l  t e s t i m o n y  c o n s t i t u t e  t h e  o n l y  

e v i d e n c e  t o  i m p l i c a t e  t h e  d e f e n d a n t  i n  t h e  c o n s p i r a c y  

c h a r g e d ,  t h e  f a i l u r e  t o  c o n d u c t  t h e  R i c h a r d s o n  i n q u i r y  i s  

r e v e r s i b l e  e r r o r  even i f  t h e  h a r m l e s s  e r r o r  d o c t r i n e  i s  

a p p l i c a b l e  t o  such a  f a i l u r e .  

A s  s e t  f o r t h  i n  t h e  f a c t u a l  r e c i t a t i o n  a b o v e ,  t h e  

even ts  g i v i n g  r i s e  t o  t h e  defendant ' s  consp i racy  convic t ion  

a r o s e  "from a  m o t e l  room m e e t i n g  be tween  an  u n d e r c o v e r  

o f f i c e r  [ I s r a e l ]  and t h e  d e f e n d a n t s . "  (D. a t  101 2).  Detec-  

' O ~ i c h a r d s o n  v .  S t a t e ,  246 So.2d 771 ( F l a .  1971).  
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t i v e  I s r a e l  w o r e  a  h i d d e n  r e c o r d i n g  d e v i c e  w h i c h  w a s  

m o n i t o r e d  by S e r g e a n t  S m i t h  o u t s i d e  o f  t h e  m o t e l  room. (D. 

The d e f e n d a n t  e x p r e s s l y  r e q u e s t e d  d i s c o v e r y  p u r s u a n t  

t o  R u l e  3 . 2 2 0 ( a )  ( 1 )  ( i i i )  , F l a . R . C r i m . P . ,  s e e k i n g  " [ a l n y  

w r i t t e n  o r  r e c o r d e d  s t a t e m e n t s  and t h e  s u b s t a n c e  of any o r a l  

s t a t e m e n t s  made by t h e  a c c u s e d .  . .", a s  w e l l  a s  R u l e  3.220 

(a) (1 ) ( v i i i )  , s e e k i n g  "any e l e c t r o n i c  s u r v e i l l a n c e ,  i n c l u d i n g  

w i r e - t a p p i n g .  . .of c o n v e r s a t i o n s  t o  which t h e  accused was a  

p a r t y .  . .". (K. 2 9 8 2 - 8 3 ,  p a r a .  1 ,  8 ) .  P u r s u a n t  t o  t h e  

d i s c o v e r y  demand, t h e  S t a t e  p rov ided  t h e  d e f e n s e  w i t h  a  copy 

of t h e  t a p e  r e c o r d i n g  produced from t h e  m o t e l  room meet ing .  

A f t e r  l i s t e n i n g  t o  t h i s  t a p e ,  d e f e n s e  c o u n s e l  s e n t  t w o  

s e p a r a t e  l e t t e r s  t o  t h e  p r o s e c u t o r  e s s e n t i a l l y  r e q u e s t i n g  t h e  

S t a t e  t o  a d v i s e  whether  t h e  t a p e  r e c o r d i n g  was complete.  See 

R. 2 8 8 2 ,  2987-88.  N e i t h e r  l e t t e r  was e v e r  a n s w e r e d  b y  t h e  

S t a t e .  (D. a t  1012) .  

A s  p a r t  o f  i t s  p r e t r i a l  i n v e s t i g a t i o n ,  t h e  d e f e n s e  

c o n d u c t e d  e x t e n s i v e  d i s c o v e r y  i n c l u d i n g ,  i n t e r  a l i a ,  t h e  

d e p o s i t i o n  of t h e  m o n i t o r i n g  p o l i c e  o f f i c e r ,  S e r g e a n t  Smith. 

The Four th  D i s t r i c t  c o r r e c t l y  summarises  t h e  f a c t s  p e r t a i n i n g  

t o  t h e  d i s c o v e r y  v i o l a t i o n  a s  f o l l o w s :  

[ S e r g e a n t  S m i t h ]  s t a t e d  t h a t  t h e  m o t e l  
room m e e t i n g  had l a s t e d  f o r  an  h o u r  and  
t e n  m i n u t e s ,  b u t  t h e  t a p e  c o n t a i n e d  o n l y  
a  h a l f - h o u r  o f  c o n v e r s a t i o n .  T h i s  d i s -  
c r e p a n c y  r e s u l t e d  f rom [ S m i t h ' s ]  un- 
f a m i l i a r i t y  w i t h  t h e  t a p e  r e c o r d e r  and  
h i s  f a i l u r e  t o  s w i t c h  t a p e s  when t h e  
f i r s t  r a n  o u t .  On c r o s s - e x a m i n a t i o n ,  

16 
LAW OFFICES OF MARK KING LEBAN. P.A. 



[ S m i t h ]  a d m i t t e d  t h a t ,  a t  h i s  p r e - t r i a l .  
d e p o s i t i o n ,  he had t e s t i f i e d  - t h a t  t h e  
taDe was c o m y l e t e .  Only l a t e r  d i d  he  

L-- 

r e a l i z e  t h e  e r r o r .  b u t  he  d i d  n o t  com- 
municate  - f u r t h e r  k i t h  defense  counsel .  
The record  a l s o  d i s c l o s e s  t h a t  t h e  prose-  
c u t o r  became a w a r e  of  t h e  p r o b l e m  w i t h  
t h e  t a p e  sometime a f t e r  a  p r e - t r i a l  hear -  
ing on t he  defendant ' s  motion t o  suppress  
t h e  t a p e .  However,  he  d i d  n o t  convey  ----- 
t h i s  in format ion  t o  defense  counsel .  (D. 
a t  1012-13). 

When, d u r i n g  t h e  s e v e n t h  day o f  t r i a l ,  t h e  d e f e n s e  

l ea rned  f o r  t h e  f i r s t  t ime  t h a t  t h e  t ape  d id  - n o t  con ta in  a l l  

t h e  conversa t ion  i n  t h e  mote l  room and t h a t  De tec t i ve  I s r a e l  

was a b o u t  t o  t e s t i f y  t o  -- u n r e c o r d e d  ----- s t a t e m e n t s  p u r p o r t e d l y  

made by t h e  defendant  w h i l e  i n  t h e  motel  room, t h e  defendant  

moved f o r  a  m i s t r i a l .  (R. 1325-31). The m i s t r i a l  motion was 

p red i ca t ed  upon t h e  d i scovery  v i o l a t i o n ,  t h e  defense  a rgu ing  

t h a t  D e t e c t i v e  I s r a e l  ough t  n o t  be p e r m i t t e d  t o  t e s t i f y  

r e g a r d i n g  s t a t e m e n t s  o f  t h e  d e f e n d a n t  when,  p u r s u a n t  t o  

s p e c i f i c a l l y  reques ted  d i s cove ry ,  no such s t a t e m e n t s  had been 

p r o v i d e d  t o  t h e  d e f e n s e .  - Id .  The d e f e n d a n t  s p e c i f i c a l l y  

argued:  

[Defense counse l ] :  There i s  a  g r e a t  d e a l  
of d i f f e r e n c e  when we a r e  t o l d  by Detec- 
t i v e  I s r a e l  a t  t h e  m o t i o n  t o  s u p p r e s s  
t h a t  we have  a  t a p e  from b e g i n n i n g  t o  end 
i n  t h e  H o l i d a y  I n n  [ s i c :  H o w a r d  
J o h n s o n ' s ] .  

THE COURT: He's [ D e t e c t i v e  I s r a e l ]  going 
t o  be he re  i n  a  minute.  W e ' l l  f i n d  ou t .  

[Defense counse l ] :  Then we're t o l d  today 
[ t h e  s e v e n t h  day o f  t r i a l ]  f o r  t h e  f i r s t  
t ime ,  when t h e  p rosecu to r  has known about 
i t .***I  a s k e d  s p e c i f i c a l l y  f o r  a n y  
r e c o r d e d  s t a t e m e n t s  o f  t h e  d e f e n d a n t  o r  
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co-defendants .  (R. 1329).  

The t r i a l  c o u r t  d e n i e d  t h e  d e f e n d a n t ' s  m o t i o n  f o r  m i s t r i a l  

and De tec t i ve  I s r a e l  immediate ly  took t h e  s tand.  (R. 1331). 

As i s  s e t  f o r t h  i n  t h e  f a c t u a l  r e c i t a t i o n  a b o v e ,  D e t e c t i v e  

I s r a e l  "recounted t h e  meet ing i n  d e t a i l  and a s c r i b e d  s e v e r a l  

i n c r i m i n a t i n g  s t a t e m e n t s  t o  e a c h  de fendan t . "  (D. a t  101 3 ) .  

S e e ,  e.g., R. 1369 ,  1375 ,  1385 ,  1395 ,  1397 ,  1406. Not one of  

t h e s e  i n c r i m i n a t i n g  s t a t e m e n t s  was c o n t a i n e d  on t h e  t a p e  

record ing  which defense  counsel  had been p rev ious ly  informed 

conta ined - a l l  of t h e  mote l  room conversa t ion  "from beginning 

t o  end." (R. 1224 ,  1329) .  Dur ing  D e t e c t i v e  I s r a e l ' s  t e s t i -  

mony, and o u t s i d e  t h e  j u r y ' s  p r e s e n c e ,  c o u n s e l  f o r  a  co-  

defendant  made t h e  fo l l owing  argument t o  t h e  t r i a l  judge: 

D e t e c t i v e  I s r a e l  s t a t e d  on h i s  d i r e c t  
t e s t i m o n y  t h a t  t h e  t a p e  s t o p p e d  when he  
f i r s t  went  down t o  make t h e  t e l e p h o n e  
c a l l  a t  t h e  pay phone. So ,  he  knew a t  
t h a t  p o i n t  t h e r e  w e r e  more t h i n g s  t o  be 
recorded a f t e r  t h e  t a p e  had stopped. And 
no one  n o t i f i e d  -- d e f e n s e  c o u n s e l .  7 
(R. 1c47-8). 

The t r i a l  c o u r t ,  t o  "be  c o n s i s t e n t "  o v e r r u l e d  t h e  d e f e n s e  

o b j e c t i o n  made d u r i n g  D e t e c t i v e  I s r a e l ' s  t e s t i m o n y .  (R. 

1448). 

I n  R i c h a r d s o n  v. S t a t e ,  --- 246 So.2d 7 7 1  ( F l a .  1 9 7 1 ) ,  

t h i s  Cour t  h e l d  t h a t  a  v i o l a t i o n  of t h e  d i s c o v e r y  r u l e s  by 

t he  S t a t e  would r e q u i r e  an a p p e l l a t e  c o u r t  t o  r e v e r s e  un l e s s  

t h e  t r i a l  c o u r t  had made an i n q u i r y  i n t o  a l l  o f  t h e  c i r c u m -  

s t a n c e s  s u r r o u n d i n g  t h e  b r e a c h ,  w i t h  t h e  S t a t e  h a v i n g  t h e  

burden  of showing  t h a t  t h e r e  was no p r e j u d i c e  t o  t h e  d e f e n -  
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dan t .  The i n q u i r y  r e q u i r e d  by ---- R i c h a r d s o n  mus t  i n v o l v e  a  

d e t e r m i n a t i o n  of  w h e t h e r  t h e  v i o l a t i o n  was i n a d v e r t e n t  o r  

w i l l f u l - ,  t r i v i a l  o r  s u b s t a n t i a l ,  and w h e t h e r  t h e  d e f e n d a n t  

was p r e j u d i c e d  i n  h i s  a b i l i t y  t o  p r e p a r e  f o r  t r i a l .  Subse-  

q u e n t  d e c i s i o n s  of t h i s  C o u r t  and e v e r y  a p p e l l a t e  c o u r t  i n  

t h i s  s t a t e  have made i t  c l e a r  t h a t  a  t r i a l  c o u r t ' s  f a i l u r e  t o  

conduct a  Richardson inqu i ry  when t h e  S t a t e  f a i l e d  t o  r e v e a l  

s t a t emen t s  made by t h e  defendant  i s  " r e v e r s i b l e  a s  a  m a t t e r  

o f  law." Cumbie v. -- S t a t e ,  345 So.2d 1061 , 1062 ( F l a .  1977) ;  

Wilcox v. S t a t e ,  367 So.2d 1020 (Fla.  1979); - Smith v. S t a t e ,  

372 So.2d 86 ( F l a .  1979) ;  Cooper v. S t a t e ,  377 So.2d 1 1  53 

( F l a .  1979).  

The D i s t r i c t  C o u r t s  o f  Appea l ,  no  l e s s  t h a n  t h i s  

Court ,  have i n s i s t e d  on compliance w i t h  t h e  Richardson ru l e .  

The most  r e c e n t  s u c h  d e c i s i o n  i s  r e m a r k a b l y  s i m i l a r  t o  t h e  

c a s e  a t  b a r .  I n  Gant v. S t a t e ,  -- 477 So.2d 1 7  ( F l a .  3d DCA 

1985) ,  a  c o c a i n e  t r a f f i c k i n g  c o n v i c t i o n  was r e v e r s e d  where  

t h e  p rosecu to r  i n c o r r e c t l y  informed t h e  defense  t h a t  a  t ape  

r e c o r d i n g  of t h e  p u r p o r t e d  d r u g  t r a n s a c t i o n  was u n i n t e l l i -  

g i b l e ;  when i t  l a t e r  appeared t h a t  t h e  p rosecu to r  had merely 

p l ayed  t h e  t a p e  a t  t h e  wrong speed  and t h a t  i t  was i n d e e d  

i n t e l l i g i b l e ,  t h e  p r o s e c u t o r  d i d  n o t  make t h i s  f a c t  known 

u n t i l  t h e  n i g h t  be fo re  opening arguments were t o  begin. 477 

So.2d a t  18. The t r i a l  c o u r t  a d m i t t e d  t h e  t a p e  r e c o r d i n g  

i n t o  e v i d e n c e  w i t h o u t  c o n d u c t i n g  a  R i c h a r d s o n  -- h e a r i n g .  - Id .  

I n  r e v e r s i n g ,  t h e  Third D i s t r i c t  observed a s  f o l l o w s :  
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[ T l h e  l a s t - m i n u t e  r e v e l a t i o n  t h a t  t h e  
t a p e  was i n t e l l i g i b l e  and u s a b l e  was a s  
s u r p r i s i n g  and p o t e n t i a l l y  p r e j u d i c i a l  a s  
i f  i t  were  t h e  f i r s t  d i s c l o s u r e  o f  t h e  
t a p e ' s  ex i s tence .  When i t  was d i scovered  
on t h e  day of t r i a l  t h a t  t h e  s t a t e m e n t  
d id  e x i s t  (was i n t e l l i g i b l e ) ,  i t  i s  c l e a r  
t h a t  a  d i scovery  v i o l a t i o n ,  though unin- 
t e n t i o n a l ,  had occurred.  - Id .  a t  19. 

The c o u r t  noted t h a t  t h e  only  t h ing  e s t a b l i s h e d  on t h e  

r e c o r d  was " t h e  i n a d v e r t e n t  n a t u r e  of  t h e  v i o l a t i o n . "  - Id .  

However, w i thou t  f u r t h e r  i n q u i r y ,  "it was imposs ib le  f o r  t h e  

t r i a l  c o u r t  t o  f e r r e t  o u t  t h e  p r o c e d u r a l  p r e j u d i c e  which a  

Richardson hea r ing  i s  meant t o  d i s cove r  and f a s h i o n  an appro- 

p r i a t e  s a n c t i o n  o r  remedy." - Id.  [Footnote  omit ted . ]  

I n  b o t h  Gant and t h e  c a s e  a t  b a r ,  t h e  S t a t e ' s  f a i l u r e  

t o  inform t h e  defendants  of t h e i r  purpor ted s t a t e m e n t s  t o  t h e  

p o l i c e  o f f i c e r s  dur ing  t h e  a l l e g e d  drug t r a n s a c t i o n  c o n s t i -  

t u t ed  a  d i scovery  v i o l a t i o n  t r i g g e r i n g  t h e  requirement  f o r  a 

R i c h a r d s o n  -- i n q u i r y .  I t  i s  c e r t a i n l y  no d i s t i n c t i o n  t h a t  i n  

Gan t ,  t h e  m i s s i n g  s t a t e m e n t s  a p p e a r e d  on a  t a p e  r e c o r d i n g  

p rev ious ly  thought  t o  be u n i n t e l l i g i b l e ,  whereas i n  t h e  case  

a t  b a r ,  t h e  s t a t e m e n t s  were in t roduced through t h e  t es t imony 

of t h e  p o l i c e  o f f i c e r .  I n  both  ca se s  " s u r p r i s i n g  and poten- 

t i a l l y  p r e j u d i c i a l "  s t a t e m e n t s  were in t roduced a t  t r i a l  wi th -  

o u t  p r i o r  n o t i c e  t o  t h e  d e f e n d a n t s  d e s p i t e  t h e i r  d i s c o v e r y  

demands f o r  such s t a t emen t s .  

Again i n  Donahue v. S t a t e ,  464 So.2d 609 (Fla. 4 t h  DCA 

1985) ,  a  d r u g  t r a f f i c k i n g  c o n v i c t i o n  was r e v e r s e d  when t h e  

t r i a l  c o u r t  f a i l e d  t o  c o n d u c t  a  R i c h a r d s o n  h e a r i n g  upon t h e  

20 
LAW OFFICES OF MARK KING LEBAN, P.A. 



S t a t e ' s  f a i . l . u r e  t o  p r o v i d e  t h e  d e f e n s e  o r a l  s t a . t e m e n t s  pu r - .  

p o r t e d l y  m a d e  b y  t h e  d e f e n d a n t  t o  p o l i c e .  T h e  F o u r t h  

D i s t r i c t  r e f u s e d  t o  a p p l y  an "impeachment e x c e p t i o n "  t o  t h e  

Richardson r u l e  and i n s t e a d  d e c i d e d  t o  "op t  f o r  i t s  u n i f o r m ,  

c o n s i s t e n t  a p p l i c a t i o n  t o  a l l  p h a s e s  o f  t h e  t r i a l . "  464  

T h i s  s t a t e ,  w i t h  i m p r e s s i v e  c o n s i s t e n c y ,  has  c o n t i n u e d  

t o  e n f o r c e  t h e  due p r o c e s s  r i g h t s  of  t h o s e  accused  of  c r ime.  

A s  r e c e n t l y  o b s e r v e d ,  i r o n i c a l l y  by t h e  F o u r t h  D i s t r i c t  i n  a  

Richardson s i t u a t i o n :  

T h i s  s c e n a r i o  o f f e r s  t h e  p e r f e c t  example 
of  why t h e  F l o r i d a  Supreme Cour t  adop ted  
t h e  r u l e  o f  R i c h a r d s o n :  The d e f e n s e  i s  ------- 
s u d d e n l v  f a c e d  w i t h  c r i t i c a l  e v i d e n c e  t o  
which i; has  l i t t l e  o r  no o p p o r t u n i t y  t o  
r e s p o n d .  T h i s  i s  c o n t r a r y  t o  t h e  e n t i r e  
s c h e m e  o f  F l . o r i d a l s  c r i m i n a l  d i s c o v e r y  
r u l e s  w h i c h  s e e k  t o  e n f o r c e  t h e  d e f e n -  
d a n t ' s  d u e  p r o c e s s  r i g h t  t o  k n o w  i n  
advance  t h e  n a t u r e  o f  t h e  c h a r g e s  and t h e  
e v i d e n c e  a g a i n s t  him. 

A l f a r o  v .  S t a t e ,  471 So.2d 1 3 4 5 ,  1346 
( F l a .  4 t h  DCA 1985) .  

A c c o r d ,  G r i f f i s  v. S t a t e ,  472 So.2d 8 3 4  ( F l a .  1 s t  DCA 1 9 8 5 ) ;  -- ------- 

W o r t m a n  v .  S t a t e ,  4 7 2  So.2d  7 6 2  ( F l a .  5 t h  D C A  1 9 8 5 ) ;  

McCol lough v. S t a t e ,  443  So.2d 147 ( F l a .  I s t  DCA 1 9 8 3 ) ;  - - - -- 

Thompson v. S t a t e ,  374 So.2d 91 (F la .  2d DCA 1979) ;  S t r ad tman  - 

v. S t a t e ,  3 3 4  So.2d 1 0 0  ( F l a .  3d DCA 1 9 7 1 ) .  

C l e a r l y  t h e  p u r p o s e  o f  t h e  R i c h a r d s o n  --- r u l e ,  t o  a v o i d  

' ' I t  i s  u n f o r t u n a t e  t h a t  t h e  F o u r t h  D i s t r i c t  d i d  n o t  a p p l y  
i t s  own -- Donahue d e c i s i o n  when, a  few weeks l a t e r ,  i . t  de i cded  
t h e  c a s e  b e i n g  reviewed h e r e i n .  
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unfair surprise and to ferret out prejudice arising from 

discovery violations, was thwarted in this case, both by the 

State's violation and by the trial court's failure to conduct 

any inquiry into the circumstances of the violation. The 

resulting prejudice to the defendant is of constitutional 

dimension, especially where as here the State's sole evidence 

consisted of the surprise testimony of Detective Israel. In 

these circumstances, the due process clause of the Fifth and 

Fourteenth Amendments to the United States Constitution and 

Article I, Section 9 of the Florida Constitution require a 

reversal and a remand for a new trial. 

POINT 11.'' 

THE TRIAL COURT ERRED IN DENYING DEFEN- 
DANT'S MOTION TO DISMISS ON THE GROUNDS 
OF ENTRAPMENT AS A MATTER OF LAW BASED ON 
OUTRAGEOUS GOVERNMENTAL MISCONDUCT ARIS- 
ING FROM A "REVERSE STING" OPERATION 
WHEREBY THE POLICE MANUFACTURE CRIMINAL 
ACTIVITY WHICH WOULD NOT OTHERWISE HAVE 
OCCURRED AND UTILIZE METHODS WHICH CREATE 
A SUBSTANTIAL RISK THAT THE OFFENSE WOULD 
BE COMMITTED BY PERSONS OTHER THAN THOSE 
WHO WERE READY TO COMMIT IT, THUS DENYING 
DEFENDANT DUE PROCESS OF LAW. 

This case presents this Court with a unique oppor- 

tunity to address the propriety of a pervasive police tech- 

12~lthough this issue, as well as the issue raised in Point 
111, -- infra, does not arise from the conflict which vested 
jurisdiction in this Court, the Court has jurisdiction "over 
all issues" obtained once conflict has been established. 
Jacobson v. State, 476 So.2d 1282, 1285 (Fla. 1985); Tillman -- 
v. State, 471 S i 2 d  32 (Fla. 1985); - Savoie v. State, 422 -- 
So. 2d 308 (Fla. 1982) . 
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n i q u e  u t i l i z e d  t h r o u g h o u t  t h i s  s t a t e  known a s  t h e  " r e v e r s e  

s t ing" .  The defendant  submi t s  t h a t  t h e  c r e a t i o n  of c r i m i n a l  

a c t i v i t y  n e c e s s a r i l y  i n v o l v e d  by a  " r e v e r s e  s t i n g "  c o n s t  i- 

t u t e s  e n t r a p m e n t  a s  a  m a t t e r  o f  l aw  and r e s u l t s  i n  a  d e n i a l  

of  due p r o c e s s  i n  v i o l a t i o n  of  t h e  F i f t h  and  F o u r t e e n t h  

Amendments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and A r t i c l e  I ,  

Sec t ion  9  of  t h e  F l o r i d a  Cons t i t u t i on .  

P r i o r  t o  t r i a l ,  t h e  d e f e n d a n t  f i l e d  a  mo t ion  t o  

d i s m i s s  i n  wh ich  he  a t t a c k e d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

r eve r se  s t i n g  ope ra t i on  u t i l i z e d  i n  t h i s  case. See R. 2868- 

7 1 ,  p a r a .  20 ;  R. 2939-2943. A h e a r i n g  was h e l d  on t h i s  

motion a t  which p o l i c e  d e p o s i t i o n  tes t imony was s t i p u l a t e d  

i n t o  evidence and ex t ens ive  argument was heard by t h e  t r i a l  

c o u r t .  (R.  221 - 2 4 ,  236-50) .  Whi l e  d e n y i n g  t h e  d i s m i s s a l  

m o t i o n ,  t h e  t r i a l  j u d g e  c l e a r l y  v o i c e d  h i s  d i s d a i n  f o r  

r e v e r s e  s t i n g  o p e r a t i o n s  and o b s e r v e d :  " I  t h i n k  t h a t  t h e  

p o l i c e  have  b e t t e r  t h i n g s  t o  do." ( R .  248 ,  and s e e  R. 1750) .  

The f a c t s  g i v i n g  r i s e  t o  t h e  r e v e r s e  s t i n g  o p e r a t i o n  

u t i l i z e d  by t h e  Fo r t  Lauderdale p o l i c e  have been s e t  f o r t h  i n  

t h e  f a c t u a l  r e c i t a t i o n  of  t h i s  b r i e f  a t  pages  3 - 5 ,  and w i l l  

n o t  be h e r e i n  r e p e a t e d  i n  d e t a i l  e x c e p t  t o  o b s e r v e  t h a t  

p o l i c e ,  t h r o u g h  t h e  u s e  o f  a  c o n f i d e n t i a l  i n f o r m a n t ,  s p r e a d  

t h e  word t h a t  " l a r g e  s c a l e  m a r i j u a n a  s u p p l i e r s "  had h i g h  

q u a l i t y ,  we l l -p r i ced  mar i juana  f o r  s a l e  t o  anyone who had t h e  

money t o  buy;  no  p a r t i c u l a r  ongo ing  c r i m i n a l  a c t i v i t y  was 

t a r g e t e d ,  i t  was  e n t i r e l y  up  t o  t h e  d i s c r e t i o n  o f  t h e  
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informants  a s  t o  who t h e  p rospec t ive  buyers were t o  be ,  none 

of whom were p a r t i c u l a r l y  t a r g e t e d  by t h e  p o l i c e  i n  advance 

o r  were  t h e  s u b j e c t  of  ongo ing  i n v e s t i g a t i o n .  (R. 238 ,  8 5 6 ,  

1 1  23, 1335, 1669). The p o l i c e  had no p r i o r  in format ion  a s  t o  

t h e  p r e d i s p o s i t i o n  of  any  of  t h e  p r o s p e c t i v e  b u y e r s  i n  t h i s  

c a s e , '  and t h e  F o r t  L a u d e r d a l e  p o l i c e  had no e s t a b l i s h e d  

p o l i c y  by wh ich  t h e  r e v e r s e  s t i n g  was t o  b e  conduc t ed .  (R. 

1236, 1671 -2). I n  t h e  o p e r a t i o n  of t h i s  p a r t i c u l a r  " s t i ng" ,  

s a m p l e s  of  m a r i j u a n a  i n  q u a n t i t i e s  g r e a t e r  t h a n  f e l o n y  

amounts were d i s t r i b u t e d  t o  t h e  p rospec t ive  purchasers  never  

t o  be r e t r i e v e d  by t h e  p o l i c e .  (R. 1 5 7 ,  2 3 7 ,  867 -8 ,  8 7 2 ,  

1549 ,  1671 -2 ) .  F i n a l l y ,  i n  o r d e r  t o  i n d u c e  t h e  p r o s p e c t i v e  

b u y e r s  i n t o  t h e  t r a n s a c t i o n ,  p o l i c e  a g r e e d  t o  " f r o n t "  300 

pounds o f  m a r i j u a n a  i n  a d d i t i o n  t o  t h e  m a r i j u a n a  t o  be  

"sold" .  (R. 239-40 ,  8 9 8 - 9 ,  1030) .  

I n  -- Cruz v. S t a t e ,  465 So.2d 5 1 6 ,  518-19 ( F l a .  1985) ,  

t h i s  Court recognized t h e  defense  of ent rapment  a s  a  m a t t e r  

o f  l aw and h e l d  t h a t  t h e  o b j e c t i v e  t e s t  f o r  d e t e r m i n i n g  

whether entrapment  has  occurred can c o - e x i s t  w i t h  t h e  sub jec-  

t i v e  t e s t .  I n  t h e  l a t t e r ,  t h e  q u e s t i o n  o f  e n t r a p m e n t  con-  

c e r n s  a  d e f e n d a n t ' s  p r e d i s p o s i t i o n  t o  commit  t h e  o f f e n s e  

i n v o l v e d  and i s  one  f o r  t h e  j u r y ,  w h e r e a s  i n  t h e  f o r m e r ,  

131n p a r t i c u l a r ,  p o l i c e  had no e v i d e n c e  o f  e i t h e r  d e f e n d a n t  
Ma theson ' s  (R. 238 ,  1008 ,  1 0 2 9 ) ,  n o r  d e f e n d a n t  J o y c e ' s  (R. 
2 3 8 ,  1 0 4 8 ,  1 6 3 3 - 4 ,  1 6 4 1 )  p r e d i s p o s i t i o n  t o  e n g a g e  i n  
n a r c o t i c s  purchases  p r i o r  t o  t h e i r  a r r e s t s  on May 7,  1982. 
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p r e d i s p o s i t i o n  of t h e  defendant  i s  i r r e l e v a n t  and t h e  e x i s -  

t e n c e  of  t h e  e n t r a p m e n t  d e f e n s e  i s  one f o r  t h e  t r i a l  c o u r t  

t o  d e t e r m i n e  a s  a  m a t t e r  o f  l aw.  The -- Cruz C o u r t  r e c o g n i z e d  

t h a t  " [ e ln t r apmen t  i s  a  p o t e n t i a l l y  dangerous t o o l  g iven t o  

p o l i c e  t o  f i g h t  c r ime ."  -- Id .  a t  519. -- Cruz a p p l i e d  t h e  

entrapment a s  a  m a t t e r  of law defense  t o  t h e  police-drunken 

bum decoy technique  whereby t h e  " [ p l o l i c e  were n o t  seeking a  

p a r t i c u l a r  i n d i v i d u a l ,  n o r  we re  t h e y  a w a r e  o f  any p r i o r  

c r i m i n a l  a c t s  by t h e  d e f e n d a n t  [Cruz] ."  Id .  a t  517. I n  

a p p l y i n g  t h e  e n t r a p m e n t  a s  a  m a t t e r  o f  l a w  d e f e n s e  t o  t h e  

drunken bum decoy technique ,  t h i s  Court observed t h a t  "some- 

t imes  p o l i c e  a c t i v i t y  w i l l  induce an o the rwi se  innocent  i n d i -  

v idua l  t o  commit t h e  c r i m i n a l  a c t  t h e  p o l i c e  a c t i v i t y  seeks  

t o  produce." -- Id .  a t  517. T h i s  C o u r t  t r a c e d  t h e  h i s t o r y  o f  

t h e  e n t r a p m e n t  d e f e n s e  t h r o u g h  t h e  U n i t e d  S t a t e s  Supreme 

C o u r t ' s  r e l e v a n t  d e c i s i o n s  and quo ted  w i t h  a p p r o v a l  from 

Uni ted  S t a t e s  v. R u s s e l l ,  41 1 U.S. 423 ,  431 - 2 ,  93 S.Ct. 1637 ,  

1642-3 (1 9 7 3 ) ,  w h e r e i n  t h e  C o u r t  " r e c o g n i z e d  t h a t  'we may 

some day be p r e s e n t e d  w i t h  a  s i t u a t i o n  i n  wh ich  t h e  c o n d u c t  

of law enforcement agen ts  i s  so  outrageous  t h a t  due process  

p r i n c i p l e s  would a b s o l u t e l y  ba r  t h e  government from invoking 

j u d i c i a l  p r o c e s s e s  t o  o b t a i n  a  conv ic t i on . " '  465 So.2d a t  

519 n. 1 .  Moreover ,  t h i s  C o u r t  q u o t e d  a p p r o v i n g l y  from 

J u s t i c e  F r a n k f u r t e r ' s  c o n c u r r i n g  o p i n i o n  i n  - S h e r m a n  - -- - ---- v. 

Uni ted  S t a t e s ,  -- 356 U.S. 369 ,  382-3 ,  78 S.Ct. 1819 ,  1825-6 

(1958), a s  f o l l o w s :  
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No m a t t e r  w h a t  t h e  d e f e n d a n t ' s  p a s t  
record  and p r e s e n t  i n c l i n a t i o n s  t o  c r i m i -  
n a l i t y ,  o r  t h e  d e p t h s  t o  which  he  h a s  
s u n k  i n  t h e  e s t i m a t i o n  o f  s o c i e t y ,  
c e r t a i n  p o l i c e  c o n d u c t  t o  e n s n a r e  him 
i n t o  f u r t h e r  c r i m e  i s  n o t  t o  be t o l e r a t e d  
by an advanced s o c i e t y .  . .. Appea ls  
t o .  . . t h e  p o s s i b i l i t y  o f  e x h o r b i t a n t  
g a i n ,  and so f o r t h ,  can no more be t o l e r -  
a t e d  when d i r e c t e d  a g a i n s t  a  p a s t  
o f f e n d e r  t h a n  a g a i n s t  an  o r d i n a r y  l aw-  
ab id ing  c i t i z e n .  468 So.2d a t  520. 

A c c o r d i n g l y ,  t h i s  Cour t  h e l d  t h a t  " t h e r e  a r e  t i m e s  when 

p o l i c e  r e s o r t  t o  impe rmis s ib l e  techniques" and t h a t  i n  those  

c a s e s ,  " [ t l h e  o b j e c t i v e  v i e w  r e q u i r e s  t h a t  a l l  p e r s o n s  s o  

ensnared be re leased."  Id. - 
Moreover, t h i s  Court approved of t h e  F i r s t  D i s t r i c t ' s  

a n a l y s i s  o f  t h e  e n t r a p m e n t  a s  a  m a t t e r  o f  l a w  d e f e n s e  i n  

S t a t e  v. Ca=er ,  -- ( F l a .  DCA 

wherein t h e  c o u r t  d i s t i n g u i s h e d  between "succumbing t o  temp- 

t a t i o n "  and " r e a d i l y  a c q u i e s c i n g "  and h e l d  t h a t  when t h e  

f o r m e r  e x i s t s ,  " t h e  m a t t e r  s h a l l  n o t  be p u t  t o  a  ju ry . "  465 

F i n a l l y ,  t h i s  Cour t  i n  -- Cruz s e t  f o r t h  t h e  f o l l o w i n g  

t e s t  f o r  d e t e r m i n i n g  w h e t h e r  o r  n o t  t h e  e n t r a p m e n t  a s  a  

ma t t e r  of law defense  has  been e s t a b l i s h e d :  

En t r apmen t  h a s  n o t  o c c u r r e d  a s  a  m a t t e r  
o f  l aw  where  p o l i c e  a c t i v i t y  (1 )  h a s  a s  
i t s  end t h e  i n t e r r u p t i o n  of  a  s p e c i f i c  
o n g o i n g  c r i m i n a l  a c t i v i t y ;  a n d  ( 2 )  
u t i l i z e s  means r e a s o n a b l y  t a i l o r e d  t o  
app rehend  t h o s e  i n v o l v e d  i n  t h e  ongo ing  
c r i m i n a l  a c t i v i t y .  465 So.2d a t  522. 

The f i r s t  p rong  o f  t h e  t e s t  i n v o l v e s  a  d e t e r m i n a t i o n  of  

whether t h e  "po l i ce  a c t i v i t y  s e e k [ s ]  t o  p rosecu t e  cr ime where 
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no such c r ime  e x i s t s  bu t  f o r  t h e  p o l i c e  a c t i v i t y  engendering 

t h e  c r ime ."  -- I n  t h i s  r e g a r d ,  t h i s  Cour t  o b s e r v e d ,  w i t h  

s i g n i f i c a n c e  t o  t h e  c a s e  a t  b a r ,  t h a t  wh i l e  p o l i c e  must f i g h t  

t h e  war on c r ime ,  they may "not  engage i n  t h e  manufacture of 

new h o s t i l i t i e s . "  Id. - 

The Cruz Court s t a t e d  w i t h  regard t o  t h e  second prong 

of t h e  e n t r a p m e n t  a s  a  m a t t e r  o f  l a w  t e s t  t h a t  t h e  q u e s t i o n  

involves  a  de t e rmina t ion  of whether law enforcement "induces 

o r  e n c o u r a g e s  a n o t h e r  p e r s o n  t o  engage  i n  c o n d u c t  c o n s t i -  

t u t i n g  [ t h e ]  o f f e n s e  by. . . employ ing  methods  of  p e r s u a s i o n  

o r  i nducemen t  which  c r e a t e  a  s u b s t a n t i a l  r i s k  t h a t  s u c h  an  

o f f ense  w i l l  be committed by persons  o t h e r  than  t hose  who a r e  

r e a d y  t o  commit  it." 465 So.2d a t  522. 

T h i s  C o u r t  t h e n  a p p l i e d  i t s  newly  s t a t e d  t e s t  t o  t h e  

"drunken bum decoy" technique and found t h a t  s i n c e  t h e  record 

f a i l e d  t o  d e m o n s t r a t e  wha t  s p e c i f i c  a c t i v i t y  was t a r g e t e d ,  

t h e  r e s u l t i n g  " l a c k  o f  f o c u s  [ w a s ]  s u f f i c i e n t  f o r  t h e  

s c e n a r i o  t o  f a i l  t h e  f i r s t  p rong  of  t h e  t e s t .  " l  A s  f o r  t h e  

second prong, t h e  use  of " i n a p p r o p r i a t e  techniques" ,  r e s u l t -  

i n g  i n  methods  of  p e r s u a s i o n  o r  inducement  c r e a t i n g  a  sub -  

s t a n t i a l  r i s k  t h a t  an o f f e n s e  would be committed by persons 

o t h e r  than t h o s e  ready t o  commit i t ,  t h i s  Court found such a  

1 4 s i m i l a r l y ,  i n  t h e  c a s e  a t  b a r ,  none o f  t h e  p r o s p e c t i v e  
m a r i j u a n a  p u r c h a s e r s  was p a r t i c u l a r l y  t a r g e t e d  by t h e  F o r t  
L a u d e r d a l e  p o l i c e  i n  advance  o r  was t h e  s u b j e c t  o f  any  
ongoing  i n v e s t i g a t i o n .  (R.  238 ,  1008 ,  1029 ,  1048 ,  1633-4 ,  
1641). 
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s u b s t a n t i a l  r i s k  t o  ex i s t .15  Accordingly,  t h i s  Court found 

e n t r a p m e n t  a s  a  m a t t e r  of  l aw and r e v e r s e d  t h e  d e f e n d a n t ' s  

convic t ion .  

I t  i s  s i g n i f i c a n t  t h a t  t h i s  Cour t  i n  Cruz condemned 

"po l i ce  a c t i v i t y  engendering t h e  crime" and engaging " in  t h e  

m a n u f a c t u r e  o f  new h o s t i l i t i e s "  i n  t h e  war  on c r i m e .  465 

So.2d a t  522. Les s  t h a n  two months  b e f o r e  d e c i d i n g  Cruz ,  

t h i s  C o u r t ,  i n  a  d i f f e r e n t  c o n t e x t ,  condemned t h e  u s e  o f  

i n f o r m a n t s  p a i d  by p o l i c e  i n  r e v e r s e  s t i n g  o p e r a t i o n s  " t o  

m a n u f a c t u r e ,  r a t h e r  t h a n  d e t e c t ,  c r ime ."  S t a t e  v. Glosson, 

462 So.2d 1082 ,  1084 ( F l a .  1985) .  T h i s  C o u r t  approved  t h e  

F i r s t  D i s t r i c t ' s  dec i s ion16  wherein t h a t  c o u r t  had held: 

The c i rcumstances  of t h i s  ca se  a r e  no t  a  
s i t u a t i o n  where  t h e  s t a t e  m e r e l y  s e e k s  
evidence of c r i m i n a l  a c t i v i t y  bu t  i s  more 
a k i n  t o  t h e  m a n u f a c t u r i n g  of c r i m i n a l  
a c t i v i t y 2  t h e  s t a t e .  We cannot t o l e r -  
a t e  s u c h  b e h a v i o r  unde r  o u r  s y s t e m  o f  
c o n s t i t u t i o n a l  p ro t ec t i ons .  441 So.2d a t  
1179. 

Af t e r  s e t t i n g  f o r t h  t h e  United S t a t e s  Supreme Court ' s  en t r ap -  

ment d e c i s i o n s ,  t h i s  Court r e j e c t e d  t h e  S t a t e ' s  p o s i t i o n  t h a t  

5 ~ i m i l a r l y  h e r e ,  t h e  F o r t  L a u d e r d a l e  p o l i c e  had no e s t a b -  
l i s h e d  p o l i c y  by which they  opera ted  t h e i r  r e v e r s e  s t i n g s  (R. 
1336,  1671 - 2 ) ,  a n d ,  a s  an i nducemen t  t o  p r o s p e c t i v e  p u r -  
c h a s e r s ,  d i s t r i b u t e d  f e l o n y  q u a n t i t i e s  o f  mar i . juana  a s  
s a m p l e s ,  n e v e r  t o  be  r e t r i e v e d  ( R .  1671-2 ,  1 5 4 9 ) ,  and a g r e e d  
t o  " f r o n t "  3 0 0 p o u n d s  of  m a r i j u a n a  i n  a d d i t i o n  t o  t h e  m a r i -  
j u a n a  t o  be-sold-n o r d e r  t o  encourage  t h e  "buye r s "  i n t o  
t h e  d e a l  (R. 239-40, 898-9, 1030). Th is  method of persuas ion  
" c r e a t e [ d ]  a  s u b s t a n t i a l  r i s k  t h a t  [ t h e ]  o f f e n s e  w i l l  b e  
committed by persons  o t h e r  than  those  who a r e  ready t o  commit 
i t . "  Cruz,  sup ra  a t  522. 

6 ~ t a t e  v. Glosson,  441 So.2d 1 1  78 ( F l a .  1 s t  DCA 1983). 
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defense  t h e r e  a t  i s s u e :  

The due p r o c e s s  d e f e n s e  a p p e a r s  t o  f a r e  
b e t t e r  when used  by p r e d i s p o s e d  d e f e n -  
dan t s  i n  s t a t e  c o u r t  proceedings .  

We r e j e c t  t h e  n a r r o w  a p p l i c a t i o n  o f  t h e  
due process  defense  found i n  t h e  f e d e r a l  
cases .  Based upon t h e  due process  p rov i -  
s i o n  o f  a r t i c l e  I ,  s e c t i o n  9  o f  t h e  
F l o r i d a  C o n s t i t u t i o n ,  we a g r e e .  . . t h a t  
g o v e r n m e n t a l  m i s c o n d u c t  which v i o l a t e s  
t h e  c o n s t i t u t i o n a l  due process  r i g h t  of  a  
defendant ,  r e g a r d l e s s  of t h a t  defendant ' s  
p r e d i s p o s i t i o n ,  r e q u i r e s  t h e  d i s m i s s a l  of 
c r i m i n a l  charges .  462 So.2d a t  1085. 

Of course ,  t h e  Glosson con t ingen t  f e e  informant  i s s u e  

i s  n o t  b e f o r e  t h e  C o u r t  i n  t h e  c a s e  a t  b a r .  H o w e v e r ,  

Glosson's condemnation of a  p o l i c e  t echnique  whereby c r ime  i s  

a  d e f e n d a n t ' s  p r e d i s p o s i t i o n  f o r e c l o s e d  t h e  due p r o c e s s  

manufactured r a t h e r  than merely  d e t e c t e d ,  a p p l i e s  equa l ly  t o  

t h e  r e v e r s e  s t i n g  ope ra t i on  u t i l i z e d  by t h e  F o r t  Lauderdale 

p o l i c e  i n  t h e  c a s e  a t  b a r .  Moreover ,  t h e  e x t e n s i o n  o f  t h e  

Cruz-Glosson  -- r a t i o n a l e  t o  a  r e v e r s e  s t i n g  h a s  r e c e n t l y  

o c c u r r e d  i n  a  d e c i s i o n  of  t h e  T h i r d  D i s t r i c t  i n  - M a r r e r o  v. 

S t a t e ,  10 FLW 231 7 ( F l a .  3d DCA Oct. 8 ,  1 9 8 5 ) ,  r e h e a r i n g  --- - 
d e n i e d ,  1 1  FLW 59 (Dec. 2 4 ,  1985).  T h e r e ,  p o l i c e  used  an 

informant  t o  i n i t i a t e  a  r e v e r s e  s t i n g  s a l e  of mar i juana  from 

t h e  p o l i c e  t o  p r o s p e c t i v e  b u y e r s ,  i n c l u d i n g  d e f e n d a n t  

Mar re ro .  Q u o t i n g  f rom t h i s  C o u r t ' s  d e c i s i o n  i n  Cruz ,  s u p r a  

a t  521 ,  t h e  T h i r d  D i s t r i c t  " c o n c l u d e [ d ]  t h a t  t h e  p o l i c e  

a c t i v i t y  l e a d i n g  t o  M a r r e r o ' s  a r r e s t  ' h a s  o v e r s t e p p e d  t h e  

bounds o f  p e r m i s s i b l e  c o n d u c t ' .  . . and t h u s  c o n s t i t u t e [ d ]  
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e n t r a p m e n t  a s  a  m a t t e r  o f  law." 10 FLW a t  231 8. T h e r e ,  a s  

i n  t h e  c a s e  a t  b a r ,  p o l i c e  made no i n q u i r y  w h a t s o e v e r  a s  t o  

whe the r  t h e  d e f e n d a n t  wanted  t o  p a r t i c i p a t e  i n  a  d rug  s a l e .  

10 FLW a t  231 8 ,  c f .  R. 1008 ,  1029 ,  f048 ,  1633-4 ,  1641. The 

T h i r d  D i s t r i c t  a p p l i e d  t h e  Cruz two-pronged t e s t  t o  t h e  

r eve r se  s t i n g  i n  Marrero and he ld :  

Therefore ,  a s  a  m a t t e r  of l aw,  t h e  p o l i c e  
a c t i v i t y  f a i l s  t o  meet e i t h e r  of t h e  two 
p a r t s  o f  t h e  t h r e s h o l d  t e s t  f o r  e n t r a p -  
men t :  i t  d i d  n o t  "have a s  i t s  end t h e  
i n t e r r u p t i o n  o f  a  s p e c i f i c  o n g o i n g  
c r i m i n a l  a c t i v i t y ; "  n o r  d i d  i t  " u t i l i z e  
means r e a s o n a b l y  t a i l o r e d  t o  app rehend  
t h o s e  i n v o l v e d  i n  t h e  ongoing c r i m i n a l  
a c t i v i t y . "  Cruz v. S t a t e ,  465 So.2d a t  - 
522. 

Marrero v. S t a t e ,  sup ra  a t  2318. 

P r e c i s e l y  a s  i n  - Marrero,  t h e  two-pronged test ,when appl ied  t o  

the  case  a t  b a r ,  r e v e a l s  t h a t  t h e  r e v e r s e  s t i n g  h e r e  employed 

by t h e  F o r t  L a u d e r d a l e  p o l i c e  d i d  - n o t  have  a s  i t s  end " t h e  

i n t e r r u p t i o n  of  a  s p e c i f i c  ongo ing  c r i m i n a l  a c t i v i t y " ,  n o r  

d i d  i t  " u t i l i z e [ ]  means r e a s o n a b l y  t a i l o r e d  t o  apprehend  

those  involved i n  t h e  ongoing c r i m i n a l  a c t i v i t y . "  465 So.2d 

a t  522. I n  p a r t i c u l a r ,  t h e  r e v e r s e  s t i n g  h e r e  employed 

r e s u l t e d  i n  t h e  p r o s e c u t i o n  o f  c r i m e  where  no s u c h  c r i m e  

e x i s t e d  bu t  f o r  t h e  employment of t h e  s t i n g  "engendering t h e  

c r ime ."  Id .  See  R. 238 ,  1641.  C l e a r l y ,  t h e  s t i n g  r e s u l t e d  

i n  t h e  m a n u f a c t u r e  of a  t r a f f i c k i n g  o f f e n s e  where  none 

e x i s t e d  b u t  f o r  t h e  u s e  of  t h e  s t i n g .  N e x t ,  t h e  F o r t  

Lauderdale p o l i c e  employed a  method of persuas ion  o r  induce- 

30 
LAW OFFICES OF MARK K I N G  LEBAN. P.A. 



m e n t ,  t h e  d i s t r i b u t i o n  o f  f e l o n y  s a m p l e s  o f  m a r i j u a n a  i n t o  

t h e  community (R. 870,  872,  1549,  1671 - 2 ) ,  and t h e  " f r o n t i n g "  

o f  h u n d r e d s  o f  pounds  o f  m a r i j u a n a  as a n  i n d u c e m e n t  t o  t h e  

p r o s p e c t i v e  " b u y e r s "  (R. 2 3 9 - 4 0 ,  8 9 8 - 9 ,  1030)  s u c h  t h a t  t h e  

p o l i c e  c r e a t e d  a s u b s t a n t i a l  r i s k  t h a t  a t r a f f i c k i n g  o f f e n s e  

would  b e  c o m m i t t e d  by p e r s o n s  o t h e r  t h a n  t h o s e  r e a d y  t o  

commit it. 17 

The r e v e r s e  s t i n g  h e r e  employed by t h e  F o r t  Lauderda le  

P o l i c e  D e p a r t m e n t  a d d s  f u e l  t o  t h e  r a g i n g  f i r e  t h a t  c o n s t i -  

t u t e s  t h e  d rug  problem i n  F l o r i d a .  I t  i s  s i n g u l a r l y  c o u n t e r -  

p r o d u c t i v e  and r e s u l t s  i n  t h e  " m a n u f a c t u r e  o f  new h o s t i l i -  

t i e s "  i n  t h e  w a r  on c r i m e ,  r a t h e r  t h a n  f u r t h e r i n g  t h e  l auda-  

t o r y  p u r p o s e  i t  p u r p o r t s  t o  s e r v e .  T h i s  C o u r t  h a s  s e t  t h e  

s t a g e  f o r  t h e  d e m i s e  o f  t h e  r e v e r s e  s t i n g  i n  i t s  Cruz  and 

Glosson d e c i s i o n s .  Accord ing ly ,  t h e  d e f e n d a n t  r e s p e c t f u l l y  

r e q u e s t s  t h i s  Cour t  t o  remove from t h e  a r s e n a l  o f  F l o r i d a  l a w  

e n f o r c e m e n t  t h e  i l l - c o n c e i v e d  " r e v e r s e  s t i n g ' '  now employed  

i n d i s c r i m i n a t e l y  th roughou t  t h i s  s t a t e .  18 

1 7 F o r  t h e  e d i f i c a t i o n  o f  t h e  C o u r t ,  300 p o u n d s  o f  m a r i j u a n a  
t r a n s l a t e s  r o u g h l y  i n t o  a p p r o x i m a t e l y  $ 9 0 , 0 0 0  " w h o l e s a l e "  
v a l u e  which ,  on t h e  s t r e e t ,  would be s u b s t a n t i a l l y  g r e a t e r .  

8 ~ h e  d e f e n d a n t  e x p r e s s l y  r a i s e d  t h i s  i s s u e  b e f o r e  t h e  t r i a l  
c o u r t  (R.  2 8 6 8 - 7 1 ,  p a r a .  2 0 ;  2 9 3 9 - 4 3 ,  2 9 6 2 - 6 4 ,  p a r a .  1 5 ;  
2966-7, para .  3 ) ,  and t h e  t r i a l  c o u r t  e r r o n e o u s l y  denied  t h e  
m o t i o n s  (R. 4 7 - 7 1 ,  221 - 4 ,  2 3 6 ,  2 5 0 ,  7 8 2 - 3 ,  2 9 4 8 ,  3 0 1 0 ,  3 0 3 8 ,  
3056) .  The d e f e n d a n t  a l s o  r a i s e d  t h e  i s s u e  i n  t h e  F o u r t h  
D i s t r i c t ,  however,  t h a t  c o u r t  chose  n o t  t o  a d d r e s s  i t .  
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POINT 111. 

THE TRIAL COURT ERRED IN DENYING DEFEN- 
DANT'S MOTIONS FOR MISTRIAL PREDICATED 
UPON 

(A) THE TRIAL COURT'S PREJUDICIAL 
COMMENTS IN THE PRESENCE OF THE 
JURY EXPRESSLY STATING, CONTRARY TO 
A DEFENSE EXPERT'S TESTIMONY, THAT 
THE COURT COULD DISTINGUISH VOICES 
ON THE TAPE RECORDING, AND THAT THE 
DEFENSE WAS CONDUCTING A "CHARADE"; 
AND 

(B) THE PROSECUTOR'S CLOSING ARGU- 
MENTS TO THE JURY RAISING THE 
SPECTRE OF THE JURORS' CHILDREN 
GROWING UP IN A COUNTRY OVERRUN BY 
DKUGS AND DRUG DEALERS, THE DEFEN- 
DANTS PUTTING DRUGS ON THE STREET, 
LAUGHING AT HAVING BEATEN THE 
SYSTEM, POLICE OFFICERS RISKING 
THEIR LIVES, AND DIRECTLY COMMENT- 
ING ON THE FAILURE OF THE DEFENDANT 
HIMSELF TO TESTIFY, 

WHERE JUDICIAL AND PKOSECUTORIAL COMMENTS 
DEPRIVED THE DEFENDANT OF A FAIR TRIAL 
AND DUE PROCESS OF LAW. 

The defendant  submi t s  t h a t  two c a t e g o r i e s  o f  improper 

conduc t  c o m m i t t e d  by t h e  t r i a l  j udge  and t h e  p r o s e c u t o r  

d e p r i v e d  him o f  a  f a i r  t r i a l  and due p r o c e s s  of  l aw.  The 

d e f e n d a n t  w i l l  f i r s t  a d d r e s s  t h e  t r i a l  j u d g e ' s  imprope r  

s t a t emen t s  i n  t h e  presence of t h e  j u r y  and then  proceed t o  a  

d i s c u s s i o n  of t h e  p rosecu to r ' s  p r e j u d i c i a l  comments i n  c lo s -  

ing argument. 

A. The Trial Court's Disbelief In The Testimony Of A Defense 
Expert On Ability To Distinguish Voices On The Tape And The 
Court's Chastisement Of Defense Counsel As Conducting A 
"Charade" 

I n  an e f f o r t  t o  impeach t h e  S t a t e ' s  t a p e  record ing  of 
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t h e  e v e n t s  i n  Room 118 of t h e  Howard J o h n s o n ' s  m o t e l ,  t h e  

defense  c a l l e d  an expe r t  i n  t h e  f i e l d  of f o r e n s i c  communica- 

t i o n s ,  D r .  H a r r y  H o l l i e n ,  whom t h e  S t a t e  s t i p u l a t e d  was a n  

e x p e r t .  (R. 1778-9) .  D r .  H o l l i e n  t e s t i f i e d  t h a t  t h e  i d e n -  

t i t y  of vo ices  on t h e  t ape  r eco rd ing  could no t  be determined 

by m e r e l y  l i s t e n i n g  t o  i t .  (R. 181 4-1 5) .  He f u r t h e r  o p i n e d  

t h a t  t h e  a b i l i t y  o f  anyone ,  even  one who knew t h e  s p e a k e r s '  

v o i c e s ,  t o  i d e n t i f y  them on t h i s  t a p e  would be  " q u i t e  low" 

b e c a u s e  of  t h e  l a c k  o f  c l a r i t y  i n  t h e  r e c o r d i n g .  ( R .  1825) .  

He be l ieved  t h a t ,  w i t h  t h e  excep t ion  of De tec t i ve  I s r a e l ,  t h e  

v o i c e s  on t h e  t a p e  c o u l d  n o t  b e  i d e n t i f i e d :  "There  j u s t  

w a s n ' t  enough i n t e l l i g i b l e  s p e e c h  t o  do t h a t . "  ( R .  1921).  

A t  a  p o i n t  d u r i n g  D r .  H o l l i e n ' s  c r o s s - e x a m i n a t i o n  by t h e  

p r o s e c u t o r ,  t h e  t r i a l  j udge  i n t e r j e c t e d  a  q u e s t i o n  i n  t h e  

p r e s e n c e  of  t h e  j u r y ,  and a s k e d  D r .  H o l l i e n  i f  h e  c o u l d  t e l l  

t h e  d i f f e r e n c e  be tween  t h e  v o i c e s  on t h e  t a p e ;  D r .  H o l l i e n  

responded t h a t  he  could not .  The c o u r t  then s t a t e d :  "Well,  -- 

I can." ( R .  1864).  A t  a  s i d e b a r  c o n f e r e n c e  i m m e d i a t e l y  

requested by t h e  defense ,  t h e  defendant  moved f o r  a  m i s t r i a l  

and a r g u e d  t h a t  t h e  c o u r t ' s  comment on t h e  e v i d e n c e  was 

imprope r  and p r e j u d i c i a l .  ( R .  1864-66) .  I t  i s  h e r e  sub -  

m i t t e d  t h a t  t h e  t r i a l  c o u r t ' s  e x p r e s s  r e f u t a t i o n  of  D r .  

Ho l l i en ' s  e x p e r t  opinion t h a t  vo i ce s  on t h e  t ape  could no t  be 

d i f f e r e n t i a t e d  s e r v e d  t o  d e n i g r a t e  D r .  H o l l i e n ' s  e n t i r e  

t e s t i m o n y  on t h i s  and o t h e r  t o p i c s ,  and f u r t h e r  s e r v e d  t o  

i n f o r m  t h e  j u r y  t h a t  t h e  j u d g e  d i s b e l i e v e d  D r .  H o l l i e n ' s  
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tes t imony.  

A t  a  s u b s e q u e n t  p o i n t  d u r i n g  D r .  H o l l i e n ' s  c r o s s -  

exam i n a t i o n ,  when c o u n s e l  f o r  a  co-def  e n d a n t  i n t e r p o s e d  an 

o b j e c t i o n ,  and c o u n s e l  f o r  d e f e n d a n t  J o y c e  t o o k  a  c o n t r a r y  

p o s i t i o n ,  t h e  c o u r t  s t a t e d  i n  t h e  p r e s e n c e  o f  t h e  j u r y  t h a t  

defense counse l  should  "have a  l i t t l e  meet ing and dec ide  what 

you r  r e a l  o b j e c t i o n  i s  s o  we can  h e a r  it." When d e f e n d a n t  

Joyce 's  counse l  p r o t e s t e d  t h a t  he r ep re sen t ed  h i s  own c l i e n t ,  

and no t  t h e  co-defendant ,  t h e  c o u r t  responded: "And you can 

play t h a t  charade every t ime  w i t h  every quest ion." (R. 1884- 

85) .  S u b s e q u e n t l y ,  o u t  of  t h e  j u r y ' s  p r e s e n c e ,  when t h e  

d e f e n d a n t  moved f o r  a  m i s t r i a l  p r e d i c a t e d  on t h e  c o u r t ' s  

" cha rade"  r e m a r k  (R. 1942-3 ) ,  t h e  t r i a l  c o u r t  had t h e  j u r y  

re tu rned  and asked i f  i t  had done o r  s a i d  any th ing  t o  p re ju -  

d i c e  them and t h e  j u ry  responded nega t ive ly .  (R. 1947). The 

cou r t  t h e r e a f t e r  denied t h e  m i s t r i a l  motion. (R. 1948). 

The defendant  submi t s  t h a t  both  comments by t he  t r i a l  

j u d g e ,  h i s  d i s a g r e e m e n t  w i t h  t h e  d e f e n s e  e x p e r t  on v o i c e  

i d e n t i f i c a t i o n  and h i s  c h a r a c t e r i z a t i o n  o f  t h e  d e f e n s e  

t a c t i c s  a s  a  " c h a r a d e " ,  v i o l a t e d  t h e  t i m e - h o n o r e d  r u l e  t h a t  

"a t r i a l  c o u r t  s h o u l d  a v o i d  making any r emark  w i t h i n  t h e  

h e a r i n g  of  t h e  j u r y  t h a t  i s  c a p a b l e  d i r e c t l y  o r  i n d i r e c t l y ,  

e x p r e s s l y ,  i n f e r e n t i a l l y ,  o r  by innuendo  o f  conveying  any 

i n t i m a t i o n  a s  t o  wha t  v i e w  h e  t a k e s  o f  t h e  c a s e  o r  t h a t  

i n t i m a t e s  h i s  op in ion  a s  t o  t h e  weigh t ,  c h a r a c t e r ,  o r  c r e d i -  

b i l i t y  of any evidence adduced." Leavine v. S t a t e ,  109 Fla. 
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4 4 7 ,  147 So. 8 9 7 ,  902 ( 1 9 3 3 ) .  T h i s  C o u r t  h a s  c o n t i n u e d  t o  

r e q u i r e  t h a t  t r i a l  j u d g e s  " s c r u p u l o u s l y  a v o i d  commenting on 

t h e  e v i d e n c e  i n  a  c a s e . "  W h i t f  i e l d  v .  S t a t e ,  4 5 2  So.2d 5 4 8 ,  

549 ( F l a .  1 9 8 4 ) .  S e e  a l s o ,  -- R a u l e r s o n  v. S t a t e ,  -- 1 0 2  So.2d 

2 8 1 ,  285  ( 1 9 5 8 ) .  H e r e ,  t h e  t r i a l  j u d g e ' s  s t a t e m e n t  t h a t  h e  

c o u l d  d i f f e r e n t i a t e  t h e  v o i c e s  on t h e  t a p e ,  i n  t h e  f a c e  o f  

D r .  H o l l i e n ' s  c o n t r a r y  o p i n i o n ,  s e r v e d  t o  v i t i a t e  t h a t  

o p i n i o n  " [ b l e c a u s e  o f  t h e  j u d g e ' s  e x a l t e d  p o s i t i o n .  . .". 
Raule r son  v. S t a t e ,  s u p r a  a t  285. Accord ,  Hami l ton  v. S t a t e ,  

109 So.2d 422,  424 (F la .  3d DCA 1959) ( j u d i c i a l  comment t end-  

i n g  t o  e x p r e s s  v i e w  a s  t o  c r e d i b i l i t y  o f  w i t n e s s e s  d e s t r o y s  

i m p a r t i a l i t y  o f  t h e  t r i a l ) ;  Gordon v. S t a t e ,  449 So.2d 1302,  

1304  ( F l a .  4 t h  DCA 1984)  ( j u d i c i a l  comment  d i s c r e d i t i n g  

d e f e n s e  t e s t i m o n y  c o n s t i t u t e d  p r e j u d i c i a l  e r r o r ) .  

The  a b o v e  c a v e a t s  a g a i n s t  j u d i c i a l  comment  on t h e  

c r e d i b i l i t y  o f  w i t n e s s e s  w e r e  s u r e l y  v i o l a t e d  when t h e  t r i a l  

.judge h e r e  d i r e c t l y  r e f u t e d  t h e  o p i n i o n  o f  t h e  d e f e n s e  e x p e r t  

o n  p e r h a p s  t h e  m o s t  s i g n i f i c a n t  a s p e c t  o f  t h e  S t a t e ' s  c a s e ,  

t h e  i d e n t i t y  o f  t h e  p e r s o n s  s p e a k i n g  on t h e  t a p e .  D e t e c t i v e  

I s r a e l  h i m s e l f ,  a  p a r t i c i p a n t  i n  t h e  c o n v e r s a t i o n s  i n  t h e  

m o t e l  r o o m ,  f o u n d  i t  n e c e s s a r y  i n  o r d e r  t o  p r e p a r e  f o r  h i s  

t r i a l  t e s t i m o n y  t o  r e p e a t e d l y  l i s t e n  t o  a  c o p y  o f  t h e  t a p e  

and a d m i t t e d  t o  changing  h i s  sworn  s t a t e m e n t s  r e g a r d i n g  b o t h  

t h e  s e q u e n c e  o f  e v e n t s  i n  t h e  room ( R .  1591 - 3 )  a n d  w h i c h  

d e f e n d a n t  made wha t  s t a t e m e n t  (R. 1588-9,  1700) ,  o n l y  a f t e r  

such  r e p e a t e d  p l a y i n g  o f  t h e  t a p e .  Moreover ,  when t h e  c o u r t  
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r e p o r t e r  a t t e m p t e d  t o  t r a n s c r i b e  t h e  t a p e  a s  i t  was p l a y e d  

b e f o r e  t h e  j u r y ,  s h e  was u n a b l e  t o  i d e n t i f y  p a r t i c u l a r  

s p e a k e r s  w i t h  p a r t i c u l a r  s t a t e m e n t s  o t h e r  t h a n  D e t e c t i v e  

I s r a e l .  ( R .  2358).  T h i s  i s s u e  t h e n  i s  no t e m p e s t  i n  a  

t e a p o t :  t h e  t r i a l  c o u r t ' s  u n e q u i v o c a l  c o n t r a d i c t i o n  of  D r .  

H o l l i e n ' s  o p i n i o n  c o u l d  l e a v e  no room f o r  doub t  a s  t o  t h e  

c o u r t ' s  v i ew  of  t h e  w e i g h t  t o  b e  a f f o r d e d  D r .  H o l l i e n ' s  

t e s t i m o n y .  Worse ,  i t  s e r v e d  t o  - b o l s t e r  D e t e c t i v e  I s r a e l ' s  

tes t imony a t t r i b u t i n g  p a r t i c u l a r  s t a t emen t s  t o  t h e  defendant.  

A c c o r d i n g l y ,  t h i s  comment -- a l o n e  s e r v e d  t o  undermine  t h e  

r e l i a b i l i t y  of t h e  e n t i r e  t r i a l  and r e q u i r e s  r e v e r s a l .  

I n  a d d i t i o n  t o  i t s  i m p r o p e r  " t e s t i m o n y "  on t h e  v o i c e  

i d e n t i f i c a t i o n ,  t h e  t r i a l  c o u r t  made y e t  a n o t h e r  h i g h l y  

p r e j u d i c i a l  comment i n  t h e  p r e s e n c e  of  t h e  j u r y  c o n c e r n i n g  

the  "charade" being conducted by defense  counsel .  I n  Mathews 

v. S t a t e ,  44 So.2d 664 ( F l a .  1 9 5 0 ) ,  t h i s  C o u r t  h e l d  t h a t  t h e  --- 

t r i a l  judge  i m p r o p e r l y  rebuked  d e f e n s e  c o u n s e l  i n  t h e  

presence of t h e  j u r y  f o r  speaking w i t h  a  w i t n e s s  i n  counsel ' s  

o f f i c e  p r i o r  t o  t r i a l .  The Court he ld  t h a t  t h e  t r i a l  judge's  

r emarks  "were  h i g h l y  p r e j u d i c i a l  t o  t h e  c a u s e  o f  t h e  a p p e l -  

l a n t  and may w e l l  have  s e r v e d  t o  t i p  t h e  s c a l e s  a g a i n s t  t h e  

accused  and i n  f a v o r  o f  t h e  p r o s e c u t i o n . "  - Id .  a t  670. See 

a l s o ,  J o n e s  v. S t a t e ,  385 So.2d 132 ,  134 ( F l a .  4 t h  DCA 1980) 

( o b s e r v i n g  t h a t  w h i l e  t h e r e  a r e  o c c a s i o n s  when r e b u k i n g  

d e f e n s e  c o u n s e l  i n  t h e  p r e s e n c e  of  t h e  j u r y  i s  p r o p e r ,  " t h e  

b e t t e r  p r a c t i c e  i s  t o  r e q u i r e  t h e  r e t i r e m e n t  of t h e  j u r y  
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b e f o r e  r e b u k i n g  c o u n s e l . " ) ;  Hun te r  v.  S t a t e ,  314 So.2d 174 ,  

175 ( F l a .  4 t h  DCA 1975).  

The d e f e n d a n t  s u b m i t s  t h a t  t h e  t r i a l  c o u r t ' s  s t a t e -  

ments  h e r e  were  unprovoked and d e p r i v e d  t h e  d e f e n d a n t  o f  a  

f a i r  t r i a l .  Coupled w i t h  t h e  c o u r t ' s  e a r l i e r  " t e s t i m o n y "  

about i t s  a b i l i t y  t o  d i s t i n g u i s h  vo i ce s  on t h e  t a p e ,  perhaps 

t h e  c e n t r a l  i s s u e  i n  t h e  t r i a l ,  t h e  r e m a r k s  r e q u i r e  a  

r e v e r s a l  and a  new t r i a l .  

B. The Prosecutor's Multiple Comments In Closing Argument To 
The Jury Were Grossly Prejudicial And Require A New Trial 

The " m a i l - o r d e r  c a t a l o g u e  o f  p r o s e c u t o r i a l  m i scon -  

d u c t " ,  --- P e t e r s o n  v. S t a t e ,  376 So.2d 1230 ,  1231 ( F l a .  4 t h  DCA 

1979) ,  wh ich  a p p e a r s  t h r o u g h o u t  t h e  p r o s e c u t o r ' s  c l o s i n g  

a rgumen t  t o  t h e  j u r y  i n  t h i s  c a s e  d e s t r o y e d  t h e  d e f e n d a n t ' s  

due p r o c e s s  r i g h t  t o  a  f a i r  t r i a l .  A l l  o f  t h e s e  comments 

were t h e  s u b j e c t  of defense  o b j e c t i o n s  and m i s t r i a l  mot ions ,  

a l l  of which  were  o v e r r u l e d  and d e n i e d .  The p r o s e c u t o r i a l  

m i s c o n d u c t  i n  t h i s  c a s e  c a n  be  g rouped  r o u g h l y  i n t o  f o u r  

s e p a r a t e  c a t e g o r i e s :  (1) a  golden r u l e  argument;  (2) unsup- 

por ted  comment about p o l i c e  r i s k i n g  t h e i r  l i v e s ;  (3 )  comment 

on defendant ' s  f a i l u r e  t o  t e s t i f y ;  and (4) an a c q u i t t a l  w i l l  

l ead t o  f u t u r e  cr ime by t h e  defendant.  These c a t e g o r i e s  w i l l  

be d i scussed  i n  t h e  o rde r  p r e sen t ed  a s  fo l l ows .  

During t h e  p rosecu to r ' s  c l o s i n g  argument t o  t h e  j u r y ,  

he s t a t e d :  

Do you want  you r  c h i l d r e n  t o  grow up i n  a  
c o u n t r y  o v e r r u n  by  d r u g s  and  d r u g  
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d e a l e r s ,  would you want  your  p o l i c e  t o  do 
t h e i r  job? (R. 2524). 

A t  a  s u b s e q u e n t  j u n c t u r e  i n  h i s  a r g u m e n t ,  t h e  p r o s e c u t o r  

s t a t e d  t o  t h e  j u r y :  

They w e r e n ' t  g o i n g  smoke a l l  t h a t  m a r i -  
j u a n a .  They were  g o i n g  t o  s e l l  i t .  And 
i t ' s  t h e s e  p e o p l e  - who p u t  d r u g s  on t h e  
s t r e e t  and i n t o  t h e  g e n e r a l  populous,  no t  
t h e  p o l i c e .  ( R .  2656). 

Af t e r  t h e  f i r s t  quoted comment, t h e  de fense ,  no t  wish- 

i n g  t o  i n t e r r u p t ,  a sked  t o  r e s e r v e  a  m o t i o n  and t o  app roach  

t h e  bench  l a t e r ;  s u b s e q u e n t l y ,  o u t s i d e  t h e  j u r y ' s  p r e s e n c e ,  

t h e  defendant  moved f o r  a  m i s t r i a l  p r ed i ca t ed  upon t h e  f i r s t  

comment. The p rosecu to r  argued t h a t  h i s  comment was i n v i t e d  

by a  defense  a t t o r n e y ' s  e a r l i e r  comment (R. 2439) wherein t h e  

d e f e n s e  posed  t h e  q u e s t i o n  t o  t h e  j u r y  i f  t h e y  wanted  t h e i r  

c h i l d r e n  t o  grow up where  p o l i c e  o f f i c e r s  o f f e r e d  them 

d rugs .  The t r i a l  j u d g e  s t a t e d  t h a t  h e  d i d  n o t  t h i n k  t h a t  

t h i s  one comment would " t u r n  t h i s  c a s e  a round .  . .". (R. 

2531). S u b s e q u e n t l y ,  t h e  c o u r t  d e n i e d  a  m i s t r i a l  m o t i o n  

p red i ca t ed  upon p r o s e c u t o r i a l  comments. (R. 271 4. 

A f t e r  t h e  second  q u o t e d  comment,  - s u p r a ,  - d e f e n s e  

c o u n s e l  r e s e r v e d  a  m o t i o n  (R. 2 6 5 6 ) ,  a n d  s u b s e q u e n t l y  

e x p r e s s l y  r a i s e d  t h e  comment a b o u t  p u t t i n g  d r u g s  on t h e  

191t i s  submi t t ed  t h a t  defense  counse l ' s  comment was e n t i r e l y  
j u s t i f i e d  based  upon t h e  " r e v e r s e  s t i n g "  upon which t h i s  
p r o s e c u t i o n  was p r e d i c a t e d .  I n  no  manner d i d  t h e  d e f e n s e  
argument i n v i t e  a  p r o s e c u t o r i a l  response  ask ing  t h e  j u r o r s  i f  
t h e y  wanted  t h e i r  c h i l d r e n  t o  grow up i n  a  c o u n t r y  o v e r r u n  by 
drugs and drug d e a l e r s .  (R. 2524). 
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s t r e e t .  (R. 2712). The t r i a l  j u d g e  d e n i e d  a l l  m i s t r i a l  

m o t i o n s .  (R. 2714). I n  a d d i t i o n ,  t h e  c o u r t  d e n i e d  p o s t -  

t r i a l  m o t i o n s  r a i s i n g  a l l  o f  t h e  p r o s e c u t o r ' s  p r e j u d i c i a l  

comments t o  t h e  j u r y .  See  R. 2962-64,  p a r a .  11 ;  2966-7,  

p a r a .  2;  3030-34 ,  p a r a .  2 ( h ) ;  R. 3038 ,  3056. 

The defendant  submi t s  t h a t  t h e  above-quoted prosecu- 

t o r i a l  s t a t e m e n t s  c o n s t i t u t e  i m p e r m i s s i b l e  " g o l d e n  r u l e "  

a r g u m e n t s  l o n g  condemned by t h e  c o u r t s  o f  t h i s  s t a t e .  I n  

S t a t e  v. ----- W h e e l e r ,  468 So.2d 978 ,  981 ( F l a .  1 9 8 5 ) ,  t h i s  Cour t  

r e c e n t l y  found s i m i l a r  comments t o  be "h igh ly  p r e j u d i c i a l  and 

an independent b a s i s  f o r  r e v e r s i n g  t h e  convic t ions ."  There, 

t h e  defendant  was convic ted  f o r  t r a f f i c k i n g  i n  methaqualone 

and the  p rosecu to r  argued t o  t h e  j u r y  t h a t  t h e  p o l i c e  

know t h e r e  a r e  drugs o u t  there .  I t ' s  a l l  
over t h e  p lace .  I t ' s  i n  t h e  school  yard ,  
i t ' s  i n  t h e  playground,  i t ' s  i n  t h e  homes 
- -  i t  doesn ' t  m a t t e r  whether you a r e  r i c h  
o r  p o o r ,  t h e  d r u g s  a r e  o u t  t h e r e .  These  
o f f i c e r s  know t h e r e  i s  o n l y  one  way t o  
s t o p  i t  a n d  t h a t  i s  t o  go  a f t e r  t h e  
d e a l e r .  L a d i e s  and g e n t l e m e n ,  M r .  Da le  
Whee le r  i s  one o f  t h e s e  peop le .  He i s  
one of  t h e s e  d e a l e r s .  He i s  s u p p l y i n g  
t h e  d r u g s  t h a t  e v e n t u a l l y  g e t  t o  t h e  
s c h o o l  y a r d s  and e v e n t u a l l y  g e t  t o  t h e  
s c h o o l  g rounds  and e v e n t u a l l y  g e t  i n t o  
you r  own homes. He i s  one o f  t h e  p e o p l e  
who i s  supplying t h i s .  468 So.2d a t  981. 

This Court ,  i n  r e v e r s i n g ,  observed t h a t  t h e r e  was no evidence 

i n  t h e  r e c o r d  t o  s u p p o r t  a  f i n d i n g  t h a t  t h e  d e f e n d a n t  e v e r  

s o l d  d r u g s  which  ended up i n  t h e  s c h o o l  y a r d  n o r  was t h e r e  

any e v i d e n c e  t h a t  t h e  d e f e n d a n t  i n t e n d e d  t h e  d r u g s  i n  t h e  

case  t o  end up i n  t h e  j u r o r s '  homes. 
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A t  a n o t h e r  j u n c t u r e  i n  h i s  c l o s i n g  a r g u m e n t ,  t h e  

p r o s e c u t o r  s t a t e d  t o t h e  j u r y  t h a t  i t  w a s  a  s a d  c o m m e n t a r y o n  

o u r  s y s t e m  t h a t  t h e  p o l i c e  o f f i c e r s  a r e  t r e a t e d  l i k e  

c r i m i n a l s  " f o r  r i s k i n g  t h e i r  l i v e s  and e n f o r c i n g  t h e  l a w s  i n  

a n  a t t e m p t .  . .". (R. 2 5 2 6 - 7 ) .  The  d e f e n d a n t ' s  m i s t r i a l  

mo t ion  p r e d i c a t e d  on t h i s  comment (R. 2530) was s u b s e q u e n t l y  

d e n i e d  (R. 2 7 1 4 ) .  L a t e r  i n  h i s  a r g u m e n t s ,  t h e  p r o s e c u t o r  

a g a i n  commented a b o u t  " p o l i c e  o f f i c e r s  who r i s k  t h e i r  l i v e s  

i n  e n f o r c i n g  t h e  l a w s  o f  t h i s  S t a t e .  . . I 1 .  (R. 2659) .  When 

t h e  d e f e n s e  s o u g h t  t o  m a k e  a m o t i o n ,  t h e  t r i a l  c o u r t  

r e q u e s t e d  t h a t  t h e y  w a i t  u n t i l  c l o s i n g  a r g u m e n t s  w e r e  

c o n c l u d e d .  (R. 2661 ). The s u b s e q u e n t  m i s t r i a l  m o t i o n  (R. 

2712-13)  w a s  d e n i e d  (R. 2 7 1 4 ) .  I t  i s  s u b m i t t e d  t h a t  t h e  

t w i c e  r e p e a t e d  a rgumen t  a b o u t  p o l i c e  o f f i c e r s  " r i s k i n g  t h e i r  

l i v e s "  (R. 2 5 2 7 ,  2659)  c o n s t i t u t e d  a n  i m p e r m i s s i b l e  a n d  

t o t a l l y  u n s u p p o r t e d  a rgument  which  t h e  c o u r t s  o f  t h i s  S t a t e  

h a v e  s t e a d f a s t l y  condemned.  P e t e r s o n  v. S t a t e ,  -- 376 So.2d 

1 2 3 0 ,  1 2 3 3  ( F l a .  4 t h  DCA 1 9 7 9 ) ;  - W a s h i n g t o n  v.  S t a t e ,  343  

So.2d 9 0 8 ,  909  ( F l a .  3d DCA 1 9 7 7 ) .  

I n  a d d i t i o n ,  d u r i n g  h i s  a r g u m e n t  t o  t h e  j u r y ,  t h e  

p r o s e c u t o r  a d d r e s s e d  h i m s e l f  t o  why b o t h  d e f e n d a n t  Matheson 

and d e f e n d a n t  J o y c e  were  i n  t h e  m o t e l  room, and s t a t e d :  

We h a v e n ' t  h e a r d  why M r .  Matheson [ a n d ]  . . w e r e  i n  room 31 8 w i t h  t h a t  
-- (Re 2654) .  

Defense c o u n s e l  once  a g a i n  r e s e r v e d  a m i s t r i a l  m o t i o n ;  subse -  

q u e n t l y ,  a f t e r  t h e  j u d g e  p e r m i t t e d  t h e  m o t i o n s  t o  b e  h e a r d ,  
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t h e  defense  argued t h a t  t h e  p rosecu to r  had commented on t h e  

d e f e n d a n t s '  n o t  t e s t i f y i n g .  (R. 271 3) .  A g a i n ,  t h e  c o u r t  

denied t h e  m i s t r i a l  motions. (R. 2714). 

The defendant  submi t s  t h a t  t h e  above-quoted argument 

c o n s t i t u t e d  a  d i r e c t  and e x p r e s s  comment t o  t h e  j u r y  on t h e  

defendant ' s  f a i l u r e  t o  t e s t i f y  i n  h i s  own b e h a l f ,  con t r a ry  t o  

A r t i c l e  I ,  S e c t i o n  9  o f  t h e  F l o r i d a  C o n s t i t u t i o n  and t h e  

F i f t h  and Four teen th  Amendments t o  t h e  United S t a t e s  Const i -  

t u t i o n .  See  a l s o ,  Rule  3.250,  F1a.R.Crim.P. T h i s  C o u r t ,  a s  

w e l l  a s  every c o u r t  i n  t h i s  s t a t e ,  has r e p e a t e d l y  p roh ib i t ed  

such comments. In  S t a t e  v. Sheperd,  479 So.2d 106, 107 (Fla.  

1985),  t h i s  Court ve ry  r e c e n t l y  made t h e  d i s t i n c t i o n  between 

a  p e r m i s s i b l e  comment on t h e  f a i l u r e  o f  t h e  - d e f e n s e  t o  

p re sen t  evidence and t h e  f a i l u r e  of t h e  defendant  h imself  t o  

t e s t i f y :  

[W]e hold  t h a t  a  p r o s e c u t o r i a l  comment i n  
r e f e r e n c e  t o  t h e  d e f e n s e  g e n e r a l l y  a s  
opposed t o  t h e  d e f e n d a n t  i n d i v i d u a l l y  
c a n n o t  be  " f a i r l y s u s c e p t i b l e "  o f  b e i n g  
i n t e r p r e t e d  by t h e  j u r y  a s  r e f e r r i n g  t o  
t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y .  479 
So.2d a t  107. 

In  Sheperd, t h e  p rosecu to r  argued t o  t h e  j u r y  t h a t  he hadn ' t  

h e a r d  any "de fense" .  I n  s h a r p  c o n t r a s t ,  i n  t h e  c a s e  a t  b a r ,  

a s  above q u o t e d ,  t h e  p r o s e c u t o r  e x p r e s s l y  a d v i s e d  t h e  j u r y  

t h a t  "we haven ' t  heard why M r .  Matheson [and]  M r .  Joyce were 

i n  room 318. . .". (R. 2654) .  T h i s  comment ,  u n l i k e  t h e  

comment i n  Sheperd, cannot w i th s t and  t h e  " f a i r l y  suscep t ib l e "  

t e s t ,  t o  wh ich  t h i s  Cour t  r e c e n t l y  a d h e r e d ,  r a t h e r  t h a n  
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adopt ing t he  s t r i c t e r  f e d e r a l  t e s t .  S t a t e  v. Kinchen, 10 FLW 

446 ( F l a .  Aug. 3 0 ,  1985) .  Moreover ,  i t  i s  t h e  - S t a t e ' s  burden  

t o  d e m o n s t r a t e  t o  t h i s  Cour t  beyond a  r e a s o n a b l e  doub t  t h a t  

t h e  t r i a l  c o u r t ' s  e r r o r  i n  deny ing  t h e  m i s t r i a l  mo t ions  

p red ica ted  on t h e  improper d i r e c t  comments on t h e  f a i l u r e  of 

t h e  defendant  t o  t e s t i f y  was harmless .  S t a t e  v. Marsha l l ,  10 

FLW 445 ( F l a .  Aug. 3 0 ,  1 9 8 5 ) ;  S t a t e  v. D i G u i l i o ,  10 FLW 430 

( F l a .  Aug. 2 9 ,  1985) .  S i n c e  h e r e ,  t h e  o n l y  e v i d e n c e  of  

defendant ' s  p a r t i c i p a t i o n  i n  t h e  drug consp i racy  c o n s i s t s  of  

t h e  s t a t e m e n t s  a t t r i b u t e d  t o  him by De tec t i ve  I s r a e l  i n  t h e  

m o t e l  room,  and I s r a e l ' s  a b i l i t y  t o  a t t r i b u t e  v o i c e s  t o  

p a r t i c u l a r  d e f e n d a n t s  was s e v e r e l y  a t t a c k e d  by t h e  d e f e n s e  

(R. 1591-3, 1588-9, 1700), t h a t  d i f f i c u l t  s t anda rd  cannot be 

met. Th is  i s  s p e c i a l l y  s o  where, a s  h e r e ,  t h e  comment on t h e  

d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  was d i r e c t  and e g r e g i o u s ;  i n  

such c i r cums tances ,  " t he  l e s s  l i k e l y  t h e  s t a t e  can p r e v a i l  on 

t h i s  h i g h  s t a n d a r d  t e s t  f o r  h a r m l e s s  e r r o r . "  S t a t e  v. 

DiGui l io ,  sup ra  a t  432. 

F i n a l l y ,  t h e  p rosecu tor  argued t o  t h e  j u r y  a s  fo l l ows :  

What you s e e  b e f o r e  you i s  a  g r o u p  o f  
d r u g t r a f f i c k e r s  and  would-be d r u g  t r a f -  
f i c k e r s  who a r e  ready t o  walk o u t  of t h i s  
cou r t room i f  t h e y  a r e  a b l e  t o  and l a u g h  
a b o u t  h a v i n g  b e a t e n  t h e  s y s t e m  i f  t h e y  
can.  The p e o p l e  o f  t h i s  S t a t e  w i l l  be  
t h e  on ly  people who l o s e  i f  t h a t  happens, 
and I t h i n k  t h e  p e o p l e  o f  t h i s  S t a t e  
deserve  b e t t e r  than  t h a t .  ( R .  2658). 

Defense  c o u n s e l  o b j e c t e d  and t h e  t r i a l  c o u r t ,  f o r  t h e  o n l y  

t i m e ,  s u s t a i n e d  t h e  o b j e c t i o n .  (R. 2659).  However, t h e  
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c o u r t  s u b s e q u e n t l y  d e n i e d  t h e  d e f e n s e  m o t i o n  f o r  m i s t r i a l  

p r e d i c a t e d  on t h i s  comment. (R. 2712-14). I t  i s  s u b m i t t e d  

t h a t  t h i s  argument,  i n  a d d i t i o n  t o  c o n s t i t u t i n g  an improper 

Golden Rule argument,  s e e  d i s c u s s i o n ,  sup ra ,  s u f f e r s  t he  v i c e  

o f  e f f e c t i v e l y  t e l l i n g  t h e  j u r y  t h a t  i f  t h e  d e f e n d a n t  i s  

a c q u i t t e d  of  t h e  c r i m e ,  he  w i l l  l e a v e  th.e c o u r t r o o m  o n l y  t o  

commit i t  a g a i n .  T h i s  t y p e  o f  comment h a s  been u n i f o r m l y  

condemned throughout t h e  c o u r t s  of t h i s  s t a t e .  See -- Stewar t  

v. S t a t e ,  51 So.2d 494 ( F l a .  1951) ;  Gran t  v. ---- S t a t e ,  194 So.2d 

612 ( F l a .  1967) ;  R u s s e l l  v. S t a t e ,  233 So.2d 154 ( F l a .  4 t h  

DCA 1970) ;  -- P o r t e r  v. S t a t e ,  347 So.2d 449 ( F l a .  3d DCA 1977) ;  

Gomez v. S t a t e ,  415  So.2d 8 2 2  ( F l a .  3d D C A  1 9 8 2 ) .  I n  --- 

p a r t i c u l a r ,  t h i s  comment i s  r e v e r s i b l e  e r r o r  p u r s u a n t  t o  

S a l a z a r - R o d r i g u e z  -- v. S t a t e ,  436 So.2d 269 ,  270 ( F l a .  3d DCA 

1983) ( r e v e r s a l  where  p r o s e c u t o r  commented:  " [ I ]  f  you a l l  

condone what  happened.  . . w e l l  t h e r e  i s  t h e  f r o n t  door .  You 

can  a l l  w a l k  them r i g h t  t h r o u g h  t h a t  f r o n t  door . " ) ;  Perdomo -- 

v. S t a t e ,  439 So.2d 314 ,  315 ( F l a .  3d DCA 1983) ( r e v e r s a l  

where  p r o s e c u t o r  t o l d  j u r y  t o  " w a l k h i m  o u t  t h e  d o o r ,  s e t  him 

f r e e ,  t h a t  i s  f i n e  w i t h  me. I f  t h a t  i s  what  you want  t o  

happen i n  Dade County. . .".). See  a l s o ,  B e r t o l o t t i  v. 

S t a t e ,  476 So.2d 130 ,  133 ( F l a .  1985) ;  ----- B o a t w r i g h t  v. S t a t e ,  

452 So.2d 666 ( F l a .  4 t h  DCA 1984) .  

Based upon both  t h e  t r i a l  c o u r t ' s  improper s t a t e m e n t s  

i n  t h e  presence of t h e  j u r y  about  t h e  c r e d i b i l i t y  of defense  

w i t n e s s  H o l l i e n  and h i s  c h a s t i s e m e n t  o f  d e f e n s e  c o u n s e l  a s  
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conducting a "charade", as well as the prosecutor's inflamma- 

tory, unsupported, and prejudicial comments, the defendant 

respectfully requests this Court to reverse his conviction 

and sentence and remand for a new trial. 

POINT IV. 

THE TRIAL COURT ERRED IN REFUSING TO 
ADMIT THE TWO TAPE RECORDINGS IDENTIFIED 
AS DEFENDANT'S EXHIBITS B AND C INTO 
EVIDENCE TO BE PLAYED TO THE JURY TO IM- 
PEACH THE "ORIGINAL" TAPE RECORDING AD- 
MITTED AS STATE'S EXHIBIT 15 AND TO IM- 
PEACH THE TESTIMONY OF DETECTIVE ISRAEL 
AND SERGEANT SMITH, THUS DEPRIVING THE 
DEFENDANT OF HIS RIGHT TO A FAIR TRIAL 
AND DUE PROCESS OF LAW. 

The defendant respectfully adopts co-defendant Joyce's 

Point I1 in which he raises this issue. 

POINT V. 

THE TRIAL COURT ERRED IN DENYING DEFEN- 
DANT'S MOTION TO DISMISS THE CONSPIRACY 
COUNT WHERE THE INFORMATION WAS UNCONSTI- 
TUTIONALLY VAGUE AND INDEFINITE, THUS 
DENYING DEFENDANT DUE PROCESS OF LAW. 

I 
The defendant respectfully adopts co-defendant Joyce's 

Point 111 in which he raises this issue. 

CONCLUSION 

The very prosecution of this "reverse sting" must be 

precluded as a matter of public policy and in order to 

protect the defendant's due process rights. The reverse 

sting clearly constitutes entrapment as a matter of law. 

Accordingly, the defendant requests this Court to reverse his 

conviction and remand with directions that he be discharged. 

Alternatively, the defendant requests this Court to 
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r e v e r s e  h i s  c o n v i c t i o n  and remand w i t h  d i r e c t i o n s  t h a t  he  be 

g r a n t e d  a  new t r i a l  p r e d i c a t e d  upon t h e  t r i a l  c o u r t ' s  f a i l u r e  

t o  c o n d u c t  a  ---- R i c h a r d s o n  h e a r i n g  c o n c e r n i n g  t h e  S t a t e ' s  d i s -  

covery  v i o l a t i o n ,  t h e  t r i a l  c o u r t ' s  and p r o s e c u t o r ' s  p r e j u d i -  

c i a l  s t a t e m e n t s  and comments i n  t h e  p r e s e n c e  o f  t h e  j u r y ,  t h e  

t r i a l  c o u r t ' s  r e f u s a l  t o  a d m i t  t h e  p u r p o r t e d  c o p i e s  o f  t h e  

o r i g i n a l  t a p e  r e c o r d i n g  a s  impeachment e v i d e n c e ,  and f i n a l l y  

t h e  t r i a l  c o u r t ' s  d e n i a l  of d e f e n d a n t ' s  mot ion  t o  d i s m i s s  t h e  

vague c o n s p i r a c y  count.  

I H E R E B Y  CERTIFY t h a t  a  t r u e  and  c o r r e c t  copy  o f  t h e  

f o r e g o i n g  was s e r v e d  by m a i l  upon t h e  H o n o r a b l e  SARAH B. 

MAYER, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  1 1 1  Georgia  Avenue, S u i t e  

2 0 4 ,  W e s t  P a l m  B e a c h ,  F l o r i d a  3 3 4 0 1 ,  t h i s  1 0 t h  d a y  o f  

February ,  1 986. 
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