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ARGUMENT 

POINT I, 

THE DISCOVERY VIOLATION 

The S t a t e  s e e k s  t o  a v o i d  i t s  b l a t a n t  d i s c o v e r y  v i o l a -  

t i o n  i n  f a i l i n g  t o  provide  t h e  defense  w i t h  h i g h l y  i n c r i m i n a t -  

ing  s t a t e m e n t s  purpor ted ly  made by t h e  defendant  by t h e  s imple  

e x p e d i e n t  of i g n o r i n g  t h e  v i o l a t i o n .  I n s t e a d ,  t h e  S t a t e  

chooses  t o  a r g u e  t h e r e  was no d i s c o v e r y  v i o l a t i o n  s i n c e  t h e  

S t a t e  provided t h e  de t ense  w i t h  t h e  e n t i r e  t a p e  record ing  i t  

had i n  i t s  possess ion .  See Answer Brief  ( h e r e i n a f t e r  A.B.) a t  

page 7 .  The S t a t e  a c t u a l l y  a s s e r t s  t h a t  t h e  d e f e n d a n t ' s  

c o m p l a i n t  i n  t h e  F o u r t h  D i s t r i c t  and i n  t h e  t r i a l  c o u r t  was 

t h a t  t h e  S t a t e  " f a i l e d  t o  i n f o r m  t h e  d e f e n s e  t h a t  t h e  t a p e  

record ing  of t h e  t r a n s a c t i o n  was incomple te ,  t h a t  i s r , ]  t h a t  

t h e  r e c o r d i n g  c e a s e d  b e f o r e  t h e  t r a n s a c t i o n  was comple t e . "  

(A.B. a t  7) .  The r e c o r d ,  h o w e v e r ,  c l e a r l y  b e l i e s  t h e  S t a t e ' s  

e f f o r t  t o  avoid t h i s  i s sue .  

A s  i s  more f u l l y  s e t  f o r t h  i n  t h e  d e f e n d a n t ' s  I n i t i a l -  

B r i e f  a t  p a g e s  15 -18 ,  i m m e d i a t e l y  p r i o r  t o  t h e  t e s t i m o n y  o f  

t h e  c h i e f  p r o s e c u t i o n  w i t n e s s ,  D e t e c t i v e  S c o t t  I s r a e l ,  when 

t h e  defense  l ea rned  f o r  t h e  f i r s t  t ime  t h a t  t h e  t ape  record ing  

d i d  n o t  c o n t a i n  a l l .  o f  t h e  c o n v e r s a t i o n  i n  t h e  m o t e l  room a s  

t h e  p r o s e c u t i o n  had l e d  t h e  d e f e n s e  t o  b e l i e v e ,  d e f e n s e  

counsel.  moved f o r  a  m i s t r i a l  ( R .  1325 -31 ) ,  and e x p r e s s l y  

p r e d i c a t e d  h i s  a rgumen t  on t h e  ground t h a t  D e t e c t i v e  I s r a e l  

was about t o  t e s t i i y  t o  i n c r i m i n a t i n g  s t a t e m e n t s  never be fo re  

p r o v i d e d  t o  t h e  d e f e n s e .  The t r i a l  c o u r t  r e sponded  t h a t  
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D e t e c t i v e  I s r a e l  was "go ing  t o  b e  h e r e  i n  a  m i n u t e .  W e ' l l  

f i n d  ou t . "  ( R .  1329) .  P a r t  and p a r c e l  t o  t h a t  a rgument  was 

t h e  a s s e r t i o n  t h a t  t h e  S t a t e  f a i l e d  t o  adv i se  t h e  defense  t h a t  

t h e  t a p e  r e c o r d i n g  of t h e  t r a n s a c t i o n  i n  t h e  m o t e l  room was 

incomplete ;  however, i t  was c l e a r  t o  a1.1 p a r t i c i p a n t s  i n  t h e  

cou r t room t h a t  t h e  m i s t r i a l  m o t i o n  was b a s e d  upon t h e  f a c t  

t h a t  D e t e c t i v e  I s r a e l  was g o i n g  t o  t e s t i f y  t o  i n c r i m i n a t i n g  

s t a t e m e n t s  no t  recorded on t h e  t aue  and never  be fo re  urovided 

t o  t h e  --.- defense .  See R. 1329. Moreover, t h e  S t a t e ' s  unfounded 

a rgument  t h a t  "neve r  does  d e f e n d a n t  a s s e r t  t h a t  D e t e c t i v e  

I s r a e l  i s  t e s t i f y i n g  t o  i n c r i m i n a t i n g  s t a t e m e n t s  made by him, 

which had n o t  p r e v i o u s l y  been d i s c l o s e d  t o  h im.  . ." ( S t a t e ' s  

e m p h a s i s ,  A.B. a t  8 ) ,  i s  t o t a l l y  b e l i e d  by t h e  d e f e n s e  o b j e c -  

t i o n  made --- d u r i n g  D e t e c t i v e  I s r a e l ' s  d i r e c t  e x a m i n a t i o n  a s  

fo l lows :  

De tec t i ve  I s r a e l  s t a t e d  on h i s  d i r e c t  t es t imony 
t h a t  t h e  t a p e  s t o p p e d  when he  f i r s t w e n t d o w n  t o  
make t h e  t e l e p h o n e  c a l l  a t  t h e  pay phone.  So ,  
he knew a t  t h a t  p o i n t  t h e r e  were more t h i n g s  t o  
be recorded a f t e r  t h e  t a p e  had stopped.  And no 
one n o t i f i e d  defense  counse l .  . .. ( K .  1447-8). 

The t r i a l  c o u r t ,  a s  i t  had p rev ious ly  done w i t h  regard t o  t h e  

m i s t r i a l  motion (R. 1331), ove r ru l ed  t h i s  o b j e c t i o n  (R. 1448). 

Thus ,  t h e  S t a t e ' s  r e p e a t e d  a rgumen t  a t  pa.ge 10 o f  i t s  

b r i e f  t h a t  D e c t e c t i v e  I s r a e l ' s  t e s t i m o n y  c o n c e r n i n g  t h e  

i n c r i m i n a t i n g  s t a t e m e n t s  made by t h e  d e f e n d a n t  "were  n o t  

ob jec ted  to" ,  i s  c l e a r l y  r e f u t e d  by t he  record .  Moreover, t h e  

S t a t e ' s  a rgumen t  i g n o r e s  t h e  s e t t l e d  p r i n c i p l e s  c o n c e r n i n g  

p r e s e r v a t i o n  of e r r o r  t h a t  no  o b j e c t i o n  o r  "magic  words" a r e  

r e q u i r e d  s o  l o n g  a s  t h e  t r i a l  c o u r t  i s  p l a c e d  on n o t i c e  a s  t o  
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t h e  s u b s t a n c e  - of  t h e  c l a i m e d  e r r o r .  The d e f e n d a n t ' s  v o c i f -  

e r o u s  m i s t r i a l  m o t i o n  ( R .  1 3 2 6 - 3 1 ) ,  more th.a.n p u t  t h e  t r i a l  

judge on n o t i c e  about t h e  d i scovery  v i o l a t i o n  i s sue .  

I n  --- Thomas - --- v. S t a t e ,  --- 419 So.2d 6 3 4 ,  636 ( F l a .  1 9 8 2 ) ,  

u r l o c k  v. S t a t e ,  -- 420 So.2d 8 7 5 ,  876-7 ( F l a .  1 9 8 2 ) .  S t a t e  v. A 

H e a t h c o a t ,  442 So.2d 9 5 5 ,  956 ( F l a .  1 9 8 3 ) ,  and ------- J a c k s o n  v .  

S t a t e .  451 So.2d 458 ,  461 ( F l a .  1 9 8 4 ) ,  t h i s  Cour t  e x p r e s s l y  

held  t h a t  t h e  o b j e c t i v e s  of t h e  contemporaneous o b j e c t i o n  r u l e  

a r e  t o  " a p p r i s e  t h e  t r i a l  _judge of t h e  p u t a t i v e  e r r o r  and t o  

p rese rve  t h e  i s s u e  f o r  i n t e l l i g e n t  review on appeal." -- Thomas, 

supra  a t  636. This  r u l e  was c l e a r l y  s a t i s f i e d  here .  

Moreover, i n  t h e  p r e c i s e  con tex t  of a  d i scovery  v i o l a -  

t i o n  such a s  occur red  i n  t h e  ca se  a t  b a r ,  t h e  c o u r t s  have he ld  

t h a t  a  m i s t r i a l  mot ion,  a s  opposed t o  an "ob jec t ion"  based on 

a  d i scovery  v i o l a t i o n  i s  s u f f i c i e n t  t o  p r e se rve  t h e  i s s u e  f o r  

appeal .  Thus, Raffone v. S t a t e ,  1 1  FLW 342 (F la .  4 t h  DCA Feb. 

5 ,  1 9 8 6 ) ,  r e j e c t e d  t h e  S t a t e ' s  c l a i m  t h a t  t h e  d e f e n d a n t s  

f a i l e d  t o  p re se rve  t h e  d i s cove ry  i s s u e  f o r  appea l  where they 

"moved f o r  a  m i s t r i a l  i n s t e a . d  o f  o b j e c t i n g  b e c a u s e  of  a  d i s -  

covery v io l -a t inn .  This argument i s  wi thout  m e r i t .  While t h e  

defendants  d i d  no t  r e c i t e  p a r t i c u l a r  magic words,  t he  manner 

i n  which t h e y  b r o u g h t  t h e  m a t t e r  t o  t h e  t r i a l  c o u r t ' s  a t t e n -  

t i o n  was more  t h a n  s u f f i c i e n t  t o  a p p r i s e  t h e  c o u r t  of t h e  

n a t u r e  of  t h e i r  c o m p l a i n t . "  1 1  FLW a t  343. S e e  a l s o ,  --- T o r r e s  

v. S t a t e ,  474 So.2d 335 ( F l a .  3d DCA 1985) ( m o t i o n  f o r  m i s -  --- 

t r i a l  ba sed  on d i s c o v e r y  v i o l a t i o n  s u f f i c i e n t l y  p r e s e r v e d  

i s s u e  f o r  appea l ) .  
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The S t a t e ,  a t  page  9  o f  i t s  b r i e f ,  a r g u e s  t h a t  t h e  

d e f e n d a n t s  we re  aware  t h a t  " D e t e c t i v e  K r i d o s  was g o i n g  t o  

t e s t i f y  t o  i n c r i m i n a t i n g  s t a t e m e n t s  made by them. . .". 
(Emphasis added.) The defendant  must p o i n t  o u t  t h a t  Detec t ive  

Kridos t e s t i f i e d  on ly  t o  i n c r i m i n a t i n g  s t a t e m e n t s  made by - co- 

defendants  a t  ano ther  l o c a t i o n  m i l e s  away from t h e  motel  room 

where De tec t i ve  I s r a e l  was conduct ing t h e  purpor ted  t r a n s a c -  

t i o n  w i t h  t h e  d e f e n d a n t .  See  R .  877-81 ,  904. Thus ,  w h e t h e r  

o r  no t  t h e  defendant  was aware t h a t  Detec t ive  Kridos was going 

t o  t e s t i f y  t o  i n c r i m i n a t i n g  s t a t e m e n t s  made by co-defendants 

i s  t o t a l l y  i r r e l e v a n t  t o  t h e  d i s c o v e r y  v i o l - a t i o n  c o n c e r n i n g  

i n c r i m i n a t i n g  s t a t e m e n t s  a t t r i b u t e d  t o  t h e  d e f e n d a n t  a t  

another  l o c a t i o n  by Detec t ive  I s r a e l .  

C o n t e n t  t o  r e l y  upon i t s  l a c k  o f  p r e s e r v a t i o n  c l a i m ,  

t h e  S t a t e  i g n o r e s  t h e  m e r i t s  o f  t h e  d i s c o v e r y  v i o l - a t i o n  and 

t h e  t r i a l  c o u r t ' s  admi t ted  f a i l u r e  t o  conduct any Richardson 

inquiry .  See defendant ' s  I n i t i a l  Br ief  a t  18-22. Subsequent 

t o  t h e  f i l i n g  of t h a t  b r i e f ,  numerous d e c i s i o n s  r e v e r s i n g  f o r  

n e a r l y  i d e n t i c a l  R icha rdson  -- v i o l a t i o n s  have  o c c u r r e d .  I n  

a d d i t i o n  t o  Ra f fone  and - T o r r e s ,  c i t e d  a b o v e ,  s e e  H a l l  v. -- 

S t a t e ,  477 So.2d 572 ( F l a .  4 t h  DCA 19135) ; Hickey v. S t a t e ,  1 1 -- ---- 

FLW 431 ( F l a .  5 t h  DCA Feb. 1 3 ,  1 9 8 6 ) ;  Wa te r s  v .  S t a t e ,  1 1  FLW --- 

580 ( F l a .  5 t h  DCA Mar. 6 ,  1986) .  R e v e r s a l  i s  r e q u i r e d .  

POINT 11. 

ENTRAPMENT AS A MATTER OF LAW 

The S t a t e  i n i t i a l l y  r e q u e s t s  t h i s  Court n o t  t o  e x e r c i s e  

i t s  d i s c r e t i o n  t o  c o n s i d e r  t h i s  i s s u e .  However,  s i n c e  t h i s  
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i s s u e ,  i f  s u c c e s s f u l l y  r e s o l v e d  i n  t h e  d e f e n d a n t ' s  f a v o r .  

would r e s u l t  i n  h i s  c o m p l e t e  d i s c h a r g e ,  a s  opposed t o  a  new 

t r i a l ,  t h e  defendant  submits  i t  i s  most a p p r o p r i a t e  f o r  t h i s  

Cour t  t o  a d d r e s s  t h e  i s s u e .  Moreove r ,  t h e  i s s u e  of  t h e  

p r o p r i e t y  of  t h e  " r e v e r s e  s t i n g "  i s  one of  s t a t e w i d e  impor -  

t ance  and i s  " r i pe"  f o r  resol .u t ion by t h i s  Court.  

Of c o u r s e ,  t h e  S t a t e  u n d e r s t a t e s  t h e  i m p l i c a t i o n s  of  

conducting " r e v e r s e  s t i n g s "  and ignores  t h e  f a c t u a l  p r e d i c a t e  

by which law enforcement o f f i c e r s  c r e a t e  c r ime  by f i r s t  d i s -  

semina t ing  f e lony  q u a n t i t i e s  of mar i juana  i n t o  t h e  community, 

and t h e n  e n s n a r i n g  p r e v i o u s l y  u n t a r g e t e d  and c r i m i n a l l y  

u n i n v o l v e d  c i t i z e n s  by t h e  u s e  o f  u n c o n t r o l l e d  i n f o r m a n t s .  

See defendant ' s  I n i t i a l  Br ief  a t  23-24. 

The S t a t e ' s  f i r s t  a rgumen t  i s  t h a t  t h e  d e f e n d a n t  h e r e  

"neve r  came i n t o  c o n t a c t  w i t h  t h e  p o l i c e  ( o r  t h e  C.I.) u n t i l  

h i s  a r r e s t .  . . n o r  d i d  he  r a i s e  an  e n t r a p m e n t  o r  d u r e s s  

de fense . "  (A.B. a t  12 ) .  F i r s t ,  t h e  d e f e n d a n t  most  c e r t a i n l y  

d id  r a i s e  t h e  entrapment a s  a  m a t t e r  of law defense  r epea t ed ly  

a t  a  p r e t r i a l  h e a r i n g  and t h r o u g h o u t  t h e  t r i a l . .  See  R .  2868- 

7 1 ,  p a r a .  2 0 ;  K. 2939-43,  2221-24 ,  2236-50;  and s e e  d e f e n -  

d a n t ' s  I n i t i a l  B r i e f  a t  31 n. 18. S e c o n d l y ,  t h e  r e c o r d  

c l e a r l y  r e f u t e s  t h e  c la im t h a t  t h e  defendant "never came i n t o  

c o n t a c t  w i t h  t h e  p o l i c e .  . . u n t i l  h i s  a r r e s t . "  The d e f e n d a n t  

was c l e a r l y  i n  "contact"  w i t h  Detec t ive  I s r a e l  i n  t h e  l a t t e r ' s  

u n d e r c o v e r  c a p a c i t y  t h r o u g h o u t  t h e  p e r i o d  i n  t h e  Howard 

Johnson's mote l  room p r i o r  t o  h i s  a r r e s t .  

More i m p o r t a n t l y ,  t h e  S t a t e ' s  a p p a r e n t  a rgumen t  t h a t  



t h e  defendant  may n o t  v i c a r i o u s l y  a s s e r t  t h e  entrapment a s  a 

m a t t e r  of  l a w  d e f e n s e  was e x p r e s s l y  r e j e c t e d  by t h e  T h i r d  

C i r c u i t  i n  U n i t e d  S t a t e s  v. T w i ~ ,  -- 588 F.2d 373 ,  381-82 (3d 

C i r .  1978 ) ,  a  d e c i s i o n  e x p r e s s l y  c i t e d  w i t h  a p p r o v a l  by t h i s  

Cour t  i n  --- Cruz v .  S t a t e ,  -- 465 So.2d 516 ,  51 9 n. 1 ( F l a .  1985) ,  a  

dec i s ion  n o t i c e a b l y  absen t  from t h e  f a c e  of t h e  S t a t e ' s  b r i e f .  

In  Twigg, sup ra ,  t h e  c o u r t  app l i ed  t h e  entrapment a s  a  -- 

m a t t e r  o f  l a w  d e f e n s e  n o t  o n l y  t o  t h e  c o - d e f e n d a n t  mos t  

i n v o l v e d  w i t h  t h e  u n d e r c o v e r  p o l i c e  o p e r a t i v e s ,  b u t  a l s o  t o  

d e f e n d a n t  Twig8 h i m s e l f  who had m i n i m a l  c o n t a c t  w i t h  t h e  

undercover agent .  The Court exp la ined :  

The t r a d i t i o n a l  e n t r a p m e n t  d e f e n s e  i s  o n l y  
a v a i l a b l e  t o  t h o s e  d e f e n d a n t s  b r o u g h t  i n t o  t h e  
c r i m i n a l  e n t e r p i r s e  d i r e c t l y  by government  
a g e n t s .  I f  a  d e f e n d a n t  i s  i nduced  by a  t h i r d  
p a r t y  n o t  connected w i t h  a  law enforcement o f f i -  
c i a l  t o  commit a  c r ime ,  then t he  defendant  can- 
n o t  r a i s e  t h e  d e f e n s e .  [ C i t a t i o n s  o m i t t e d . ]  
However, no case  has  been found t h a t  cons ide r s  
t h i s  i s s u e  when over reach ing  by the  Government 
i s  t h e  b a s i s  of t h e  defense .  The fundamental  
f a i r n e s s  d e f e n s e  compels  u s  t o  r e s o l v e  t h i s  
q u e s t i o n  i n  l i g h t  of a l l  t h e  c i rcumstances .  We 
a r e  r e l u c t a n t  t o  e s t a b l i s h  a  per s e  r u l e  b a r r i n g  
t h e  u s e  of  t h i s  d e f e n s e  t o  anyone  who was n o t  
d i r e c t l y  i n d u c e d  by  a  g o v e r n m e n t  a g e n t .  
[Emphasis added.1 588 F.2d a t  381-382. 

C l e a r l y ,  t h e r e  i s  a  d i s t i n c t i o n  be tween  t h e  " t r a d i t i o n a l  

e n t r a p m e n t  d e f e n s e "  and t h e  e n t r a p m e n t  a s  a  m a t t e r  o f  l aw 

d e f e n s e  r e c o g n i z e d  by -- Tw- and Cruz.  A s i d e  f rom t h e  f a c t  

t h a t  t h e  d e f e n d a n t  h e r e  d i d  i n d e e d  come i n t o  " c o n t a c t "  w i t h  

t h e  p o l i c e  i n  t h e i r  u n d e r c o v e r  c a p a c i t y  p r i o r  t o  h i s  a r r e s t ,  

i t  would be  mos t  e g r e g i o u s  i f  t h e  due p r o c e s s  d e f e n s e  were  

a v a i l a b l e  o n l y  t o  t h o s e  i n i t i a l l y  c o n t a c t e d  by u n d e r c o v e r  

a g e n t s .  The v e r y  f a c t  t h a t  p e r s o n s  ----- removed f rom d i r e c t  
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c o n t a c t  w i t h  an  a g e n t  a r e  n o n e t h e l e s s  drawn i n t o  t h e  c r i m e  

c rea ted  by t h e  government a l l  t h e  more j u s t  i f  i e s  a p p l i c a t i o n  

of t h e  due process  defense  t o  those  very  persons .  The ob.jec- 

t i o n  of  t h i s  C o u r t  i n  Cruz t o  p o l i c e  t a c t i c s  which  " c r e a t e  a  

s u b s t a n t i a l  r i s k  t h a t .  . .an o f f e n s e  w i l l .  be  commi t t ed  by 

persons o t h e r  than those  who a r e  ready t o  commit i t .  . . ' I ,  465 

So.2d a t  522 ,  was " t h e  m a n u f a c t u r e  of  new h o s t i l i t i e s " ,  i . e . ,  

crime. - Id .  Accordingly ,  even were t h e  defendant  no t  t o  have 

"come i n t o  c o n t a c t "  w i t h  t h e  p o l i c e  p r i o r  t o  h i s  a r r e s t ,  t h e  

due process  defense  r a i s e d  i n  t h i s  case  would be a v a i l a b l e  t o  

him. 

The S t a t e ' s  r e l i a n c e  on d e c i s i o n s  where t h e  p o l i c e  d id  

n o t  p r o v i d e  i l l e g a l  c o n t r a b a n d  p e r  -- s e  t o  t h e  d e f e n d a n t s  i s  

l i kewi se  misplaced.  See ,  e.g., United S t a t e s  v. R u s s e l l ,  41 1 

U.S. 423 ( 1 9 7 3 ) ;  - Uni ted  S t a t e s  v. T o b i a s ,  - 662 F.2d 381 ( 5 t h  

C i r .  1981) .  

S i m i l a r l y ,  t h e  S t a t e ' s  r e l i a n c e  on S t a t e  v. Sokos, 426 

So.2d 1044 ( F l a .  2d DCA 1 9 8 3 ) ,  i s  u n w a r r a n t e d .  T h e r e ,  a s  t h e  

cou r t  i t s e l f  n o t e d ,  i t  d i d  n o t  have t o  "wres t l e "  w i t h  t h e  due - 

p r o c e s s - g o v e r n m e n t a l  m i s c o n d u c t  i s s u e  r a i s e d  i n  t h e  c a s e  a t  

bar  because i t  found no th ing  i n  t h e  record  b e f o r e  i t  t o  i n d i -  

c a t e  such  m i s c o n d u c t .  T h i s  was s o ,  no d o u b t ,  b e c a u s e  t h e  

c i g a r e t t e s  a t  i s s u e  i n  Sokos a r e  no t  per - s e  contraband such a s  

t he  mar i juana  i n  t h e  case  a t  bar .  

S i m i l a r l y ,  S t a t e  v .  B r i d e r ,  386 So.2d 818 ( F l a .  2d DCA 

1980) ,  i s  d i s t i n g u i s h a b l e  s i n c e  t h e  p r e m i s e  upon which t h e  

t r i a l  c o u r t ' s  d i s m i s s a l  o r d e r  was e n t e r e d  i n  t h a t  c a s e  was 
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that the defendant never had possession -- of the marijuana, an 

argument not germane to the due process defense raised here. 

However, the Brider court went further and recognized the 

overreaching defense, but simply found it inapplicable to the 

facts before the court. In Brider, there was clear evidence 

of the defendant's predisposition, whereas in the case at bar, 

the police conceded lack of any proof as to the defendant's 

prior involvement in drug transactions or predisposition to 

commit the offense. (R. 1008, 1029, 1048, 1633-4, 1641). 

Moreover, in Brider there was no evidence such as exists in 

the case at bar that the police distributed felony samples of 

marijuana into the community never to be retrieved and offered 

to "front" large quantities of marijuana in order to effec- 

tuate the "sale".' (R. 221-24, 236-50, 898, 899, 1030, 1036- 

Moreover, it is doubtful that the Second District would 

still follow its previous decisions. In the post-Cruz deci- 

sion in -- Jones v. State, 1 1  FLW 425 (Fla. 2d DCA Feb. 14, -- 

1986), the Second District relied upon Cruz to reverse a grand 

theft convicti-on where police utilized the "drunken bum decoy 

operation", observing that police there had not received any 

'whether or not the record supports the State's argument (see 
A.B. at 15) that it was the co-defendants who first proposed 
the "fronting" of the marijuana, clearly the police utilized 
this device as a means to induce the defendants into the deal. 
This created a substantial risk that an offense would be 
committed by persons other than those ready to commit. See 
Cruz v. State, 465 So.2d at 522. See also, defendant's - - - - - -- - - - - 
Initial Brief at 31 n. 17, for the "wholesale" value of the 
300 pounds of marijuana which the police offered to "front" as 
an inducement in this case. 
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i n fo rma t ion  i n d i c a t i n g  t h e  defendant ' s  involvement i n  c r i m i n a ,  

a c t i v i t y  p r i o r  t o  t h e  t i m e  h e  "succumbed t o  t e m p t a t i o n "  

p resen ted  by t h e  po l i ce .  More recent1.y i n  S t a t e  v. E i c h e l ,  1 1  

FLW 660 ( F l a .  2d DCA Mar. 1 2 ,  1 9 8 6 ) ,  t h e  Second D i s t r i c t  

a p p l i e d  Cruz t o  a f f i r m  d i s m i s s a l  of  a  c o c a i n e  and m a r i j u a n a  

p o s s e s s i o n  c o n v i c t i o n  where  p o l i c e  u t i l i z e d  means t h a t  f e l l  

below t h e  Cruz s t a n d a r d s  i n  e n s n a r i n g  t h e  d e f e n d a n t  i n t o  

c o m m i t t i n g  t h e  o f f e n s e s .  T h e r e .  a  f e m a l e  p o l i c e  o f f i c e r ' s  

" f a l s e  r e p r e s e n t a t i o n  t h a t  E i c h e l  would n o t  be a r r e s t e d  

induced him t o  b e l i e v e  t h a t  she  e i t h e r  would n o t  o r  could no t  

a r r e s t  him i f  he used drugs wh i l e  i n  he r  presence." 1 1  FLW a t  

F i n a l l y ,  t h i s  Court r e c e n t l y  r a t i f i e d  i t s  Cruz d e c i s i o n  

i n  -- M o r r i s  v. S t a t e ,  1 1  FLW 8 3  ( F l a .  Mar. 6 ,  1 9 8 6 ) ,  w i t h o u t  

having occas ion  t o  apply  t h e  Cruz s tandard  t o  t h e  f a c t s  be fo re  

t h e  Court. 

The S t a t e  h a s  f a i l e d  t o  d e m o n s t r a t e  t h e  p r o p r i e t y  o f  

t h e  r e v e r s e  s t i n g  when weighed  a g a i n s t  t h e  due p r o c e s s  

s t a n d a r d s  e n u n c i a t e d  by t h i s  C o u r t  i n  -- Cruz v. S t a t e ,  s u p r a .  
-- - 

A c c o r d i n g l y ,  t h i s  Cour t  i s  r e q u e s t e d  t o  r e v e r s e  t h e  d e f e n -  

d a n t ' s  c o n v i c t  i o n  w i t h  d i r e c t i o n s  t h a t  h e  be d i s c h a r g e d  

therefrom.  

POINT 111. 

JUDICIAL AND PROSECUTORIAL COMMENTS 

The Trial Court's Comments 

S i g n i f i c a n t l y ,  t h e  S t a t e  makes no e f f o r t  t o  argue t h a t  

t h e  t r i a l  j u d g e ' s  comments w e r e  p r o p e r ;  i n d e e d ,  t h e  S t a t e  
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concedes  t h a t ,  w i t h  r e s p e c t  t o  t h e  j u d g e ' s  s t a t e m e n t  t h a t  h e  

cou ld  t e l l  t h e  d i f f e r e n c e  be tween  t h e  v o i c e s  on t h e  t a p e ,  

c o n t r a r y  t o  t h e  d e f e n s e  e x p e r t  (R. 1 8 6 4 ) ,  t h i s  comment,  "may 

have  been o b , j e c t i o n a b l e "  and was " e r r o r " .  (A.B. a t  1 8 ) .  

I n s t e a d ,  t h e  S t a t e ' s  e n t i r e  response  t o  t h e s e  comments i s  t h a t  

because t h e  defense  d id  no t  r e q u e s t  a  c u r a t i v e  i n s t r u c t i o n ,  i t  

d id  n o t  p rope r ly  p rese rve  t h i s  i s s u e  f o r  appeal.. 

I n  s u p p o r t  o f  i t s  c u r a t i v e  i n s t r u c t i o n - p r e s e r v a t i o n  

r u l e ,  t h e  S t a t e  c i t e s  t h i s  C o u r t ' s  d e c i s i o n  i n  - Ferguson  v. 

S t a t e ,  417 So.2d 639 ,  641 ( F l a .  1982) .  I n  F e r g u s o n ,  howeve r ,  -- - 

t h e  d e f e n s e  m e r e l y  r a i s e d  a  g e n e r a l  o b j e c t i o n  and m i s t r i a l  

motion. I t  was t h i s  l a c k  of s p e c i f i c i t y  i n  t h e  o b j e c t i o n  t h a t  

f a i l e d  t o  adequa te ly  p re se rve  t h e  i s s u e :  " I t  i s  w e l l  s e t t l e d  

t h a t  o b , j e c t i o n s  must  be made w i t h  --- s u f f i c i e n t  s p e c i f i c *  t o  

a p p r i s e  t h e  t r i a l  cou r t  of t h e  p o t e n t i a l  e r r o r  and t o  p re se rve  

t h e  p o i n t  f o r  a p p e l l a t e  r e v i e w .  [ C i t a t i o n s  o m i t t e d . ]  The 

d e s i r a b i l i t y  and  need f o r  - s p e c i f i e d  g rounds  a l s o  a p p l y  t o  

mo t ions  f o r  m i s t r i a l s . "  41 7 So.2d a t  641 ( e m p h a s i s  added ) .  

I n  s h a r p  c o n t r a s t ,  i n  t h e  c a s e  a t  b a r ,  t h e  d e f e n s e  e x p r e s s l y  

s t a t e d  i t s  g r o u n d s ,  n a m e l y ,  t h e  c o u r t ' s  comments on t h e  

evidence (R. 1864-5), i n  a d d i t i o n  t o  moving f o r  a  m i s t r i a l .  

I t  i s  s i g n i f i c a n t  t h a t  t h e  - Ferguson  Cour t  d i d  i n d e e d  - 

r e a c h  t h e  m e r i t s  and found no  e r r o r  i n  t h e  comment t h e r e  a t  

i s s u e .  -- I d .  a t  642.  Moreover ,  i n  t h e  p o s t - F e r g u s o n  d e c i s i o n  --- -- 

of Thomas v. S t a t e ,  419 So.2d 634 (Fla.  1982), t h i s  Court he ld  

t h a t  an o b j e c t i o n  and r eques t  t o  make a  m i s t r i a l  motion a lone 

proper ly  p rese rved  t h e  p re - jud i c i a l  comment i s s u e  f o r  appeal .  



No requirement  f o r  a  c u r a t i v e  i n s t r u c t i o n  was imposed. 

F i n a l l y ,  t h e  F i r s t  D i s t r i c t ,  i n  M i l l e t t  v .  S t a t e ,  460 

So.2d 489 ,  492 ( F l a .  1 s t  DCA 1 9 8 4 ) ,  r e v .  -- d i s m i s s e d ,  - 466 So.2d 

218 ( F l a .  1985) .  e x p r e s s l y  r e j e c t e d  t h e  i d e n t i c a l  a rgumen t  

p r e s e n t e d  by t h e  S t a t e  i n  t h e  c a s e  a t  b a r  and h e l d  t h a t  

Ferguson v .  S t a t e ,  - s u m ,  d i d  n o t  impose a  d u t y  t o  r e q u e s t  a  

c u r a t i v e  i n s t r u c t i o n  a s  a  p r e q u i s i t e  t o  p r e se rv ing  a  , j u d i c i a l  

comment i s s u e  f o r  appeal- .  T h e r e ,  a s  h e r e ,  t h e  t r i a l  j udge  

commented on t h e  v e r a c i t y  of defense  evidence,  and t h e  defense  

moved f o r  a  m i s t r i a l  w i t h o u t  r e q u e s t i n g  a  c u r a t i v e  i n s t r u c -  

t i on .  See a l s o ,  F ink lea  v. S t a t e ,  471 So.2d 596 (Fla.  1st  DCA 

1985) ( f a i l u r e  of  d e f e n d a n t  t o  a s k  f o r  a  c a u t i o n a r y  i n s t r u c -  

t i o n  does no t  p rec lude  review).  

As appears  t o  be t h e  ca se  throughout t h e  S t a t e ' s  b r i e f ,  

t h e  m e r i t s  a r e  ignored.  Thus, t h e  defendant  w i l l  s imply r e l y  

upon t h e  d e c i s i o n a l  law s e t  f o r t h  i n  h i s  b r i e f  on t h i s  i s sue .  

I n  a d d i t i o n ,  t h e  d e f e n d a n t  would c a l l  t o  t h i s  C o u r t ' s  a t t e n -  

t i o n  t h e  r e c e n t  d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  i n  M i l l e t t  

v. S t a t e ,  - s u p r a ,  - f i n d i n g  e r r o r  i n  t h e  t r i a l  c o u r t ' s  comments 

on t h e  c r e d i b i l i t y  of defense  t e s t imony ,  and t h e  r ecen t  d e c i -  

s i o n  of  t h e  Second D i s t r i c t  i n  - Blanks  v. S t a t e ,  -- 1 1  FLW 378 

( F l a .  2d DCA Feb. 5 ,  1 9 8 6 ) ,  r e v e r s i n g  where  t h e  t r i a l  j u d g e ,  

i n  f r o n t  of t h e  ju ry ,  admonished defense  counse l  n o t  t o  engage 

i n  any " f u r t h e r .  . . imprope r  conduc t . "  T h i s  l a s t  c i t e d  c a s e  

d i r e c t l y  r e l a t e s  t o  t h e  t r i a l  judge 's  "charade" remark i n  t h e  

p r e s e n c e  of  t h e  j u r y .  ( K .  1942-3) .  The t r i a l  c o u r t ' s  d e n i a l  

of the  defense  m i s t r i a l  motions p red i ca t ed  upon t h e s e  , j u d i c i a l  

1 1  
LAW OFFICES OF MARK K I N G  L E B A N  



comments r e q u i r e s  a  r e v e r s a l .  

The Prosecutor's Comments In Closing Argument 

Not u n e x p e c t e d l y ,  s e e  d e f e n d a n t ' s  I n i t i a l  B r i e f  a t  38 

n. 1 9 ,  t h e  S t a t e  a r g u e s  t h a t  d e f e n s e  c o u n s e l  --- i n v i t e d  t h e  

p r o s e c u t o r ' s  comment i n  c l o s i n g  a rgumen t  a s k i n g  t h e  j u r y  i f  

t h e y  wanted  t h e i r  " c h i l d r e n t o  grow up i n  a  c o u n t r y  o v e r r u n b y  

d r u g s  and d r u g  d e a l e r s .  . .". (K. 2425). The S t a t e  p o i n t s  t o  

d e f e n s e  c o u n s e l ' s  e a r l i e r  a rgumen t  a s k i n g  t h e  , j u r y  i f  t h e y  

wanted t h e i r  " c h i l d r e n  t o  grow up l i k e  - -  'Hey,  you want  a  

j o i n t ? '  ' S u r e ,  I ' l l  t a k e  a  j o i n t . '  Bus t  t h a t  k id . "  (K. 2439).  

The d e f e n d a n t  s u b m i t s  t h a t  h i s  a rgumen t  t o  t h e  j u r y  was 

e n t i r e l y  proper  and based upon t h e  t es t imony p re sen t ed ,  namely 

a  r e v e r s e  s t i n g  whereby t h e  p o l i c e  o f f e r  t o  s e l l  mar i juana  and 

then immediate ly  t u r n  and a r r e s t  t he  defendants  f o r  buying i t .  

The d e f e n d a n t  does  n o t  " i n v i t e "  e r r o r  where  h i s  a rgument  t o  

t h e  j u r y  i s  e n t i r e l y  p r o p e r  a n d  b a s e d  upon  t h e  r e c o r d .  

Will iamson v. S t a t e ,  459 So.2d 1 1  25 (Fla.  3d DCA 1984). 

The S t a t e  n e x t  a d d r e s s e s  t h e  d e f e n d a n t ' s  a rgumen t  

concerning t h e  p rosecu to r ' s  comment on h i s  f a i l u r e  t o  t e s t i f y .  

The S t a t e ,  d e s i r i n g  t o  p r e s e n t  t h e  " e n t i r e  c o n t e x t "  o f  t h e  

comments ( s ee  A.B. a t  23-4), omi t s  t h e  p r o s e c u t o r ' s  continued 

comment t h a t  " [ w l e  h a v e n ' t  h e a r d  why M r .  Matheson [ a n d l  M r .  

J oyce .  . .were  i n  Room 318 w i t h  t h a t  [ $ I  125 ,000 .  . .". (R. 

2654). The S t a t e ' s  r e l i a n c e  upon t h e  r u l e  of White v. S t a t e ,  

377 So.2d 1 1  49 ( F l a .  1 9 8 0 ) ,  t h a t  g e n e r a l  comments on t h e  l a c k  

of defense  evidence a r e  p e r m i s s i b l e ,  i s  misplaced.  Here, t h e  

comment was -- n o t  d i r e c t e d  t o  t h e  f a i l u r e  o f  t h e  d e f e n s e  t o  
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p r e s e n t  e v i d e n c e ,  b u t  t o  t h e  f a i l u r e  o f  t h e  d e f e n d a n t  -- i n d i -  

v i d u a l l y  t o  e x p l a i n  h i s  p r e s e n c e  i n  t h e  m o t e l  room. T h i s  ----- 

Court r e c e n t l y  recognized t h e  d i s t i n c t i o n  between comments on 

t h e  f a i l u r e  o f  t h e  d e f e n s e  t o  p r e s e n t  e v i d e n c e  a s  opposed t o  

t h e  d e f e n d a n t  i n d i v i d u a l l y ,  --- S t a t e  v. S h e p e r d ,  - - 479 So.2d 106 ,  

107 (Fla.  1985),  a  d i s t i n c t i o n  l o s t  on t h e  S t a t e  here .  

The S t a t e ' s  harmless  e r r o r  argument w i t h  regard  t o  t h e  

above comment (A.B. a t  24-26), i s  based e n t i r e l y  on Detec t ive  

I s r a e l ' s  uncorroborated tes t imony a t t r i b u t i n g  va r ious  i n c r i m i -  

n a t i n g  s t a t e m e n t s  t o  v a r i o u s  d e f e n d a n t s  i n  t h e  m o t e l  room. 

The S t a t e  ignores  t h e  f a c t  t h a t  Detec t ive  I s r a e l ' s  c r e d i b i l i t y  

was s e v e r e l y  impeached on cross-examinat ion a s  t o  h i s  memory 

of events  and which defendant  made which s ta tements .2  I t  i s  

t o  be r e c a l l e d  t h a t  t h e  t a p e  r e c o r d i n g  f a i l e d  t o  c o n t a i n  t h e  

i n c r i m i n a t i n g  s t a t e m e n t s  about  which De tec t i ve  I s r a e l  t e s t i -  

f i e d .  See  P o i n t  I ,  s u p r a .  - Thus ,  t h e  S t a t e  h a s  f a i l e d  i n  -- i t s  

burden  of  e s t a b l i s h i n g  beyond a  r e a s o n a b l e  doub t  t h a t  t h e  

p rosecu to r ' s  impermiss ib le  and d i r e c t  comment on defendant ' s  

f a i l u r e  t o  t e s t i f y  was harmless  e r r o r .  S t a t e  v. Marsha l l ,  476 

So.2d 1 5 0 ,  1 5 3  ( F l a .  1985) .  

No m e a n i n g f u l  a t t e m p t  i s  made t o  d e a l  w i t h  any of  t h e  

p rosecu tor ' s  o t h e r  comments i nc lud ing  h i s  t o t a l l y  unsupported 

s t a t emen t s  about  p o l i c e  o f f i c e r s  r i s k i n g  t h e i r  l i v e s  (R. 2527, 

2 ~ s r a e l  was unable  t o  r e c a l l  which defendant made what s t a t e -  
ment wi thout  l i s t e n i n g  t o  t h e  vo ices  on t h e  t a p e  record ing  (R. 
1558-9,  1591 - 3 ) ,  and a d m i t t e d  t o  c h a n g i n g  h i s  t e s t i m o n y  
regard ing  t h e  sequence of even t s  i n  t h e  mote l  room only  a f t e r  
l i s t e n i n g  t o  t h e  t a p e .  - I d .  
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2659)3 ,  d r u g s  on t h e  s t r e e t s  ( R .  2524,  2656)4 ,  o r  t h e  p r o s e -  

c u t o r ' s  comment t h a t  t h e  d e f e n d a n t  would "wa lk  o u t  o f  t h i s  

c o u r t r o o m  i f  [ h e  was1 a b l e  t o  and l augh  a b o u t  how The h a d ]  

a b o u t  how [ h e  had1 b e a t e n  t h e  sys t em.  . .". (R. 2658).  5  

I n s t e a d ,  t h e  S t a t e  seems c o n t e n t  w i t h  i t s  Qse  -- -- d i x i t  t h a t  

w h i l e  t h e s e  comments a r e  " n o t  f a v o r e d " ,  t h e y  were  " c l e a r l y  

i n s u f f i c i e n t  t o  sway t h e  ju ry . "  (A.B. a t  21) .  

The S t a t e  s e e k s  t o  j u s t i f y  t h e  p r o s e c u t o r ' s  rampant  

i m p r o p e r  comments i n  t h i s  c a s e  on t h e  s t r o n g  a rgumen t s  

p r e s e n t e d  by a l l  c o u n s e l .  S e e  A.B. a t  22-23.  T h a t  d e f e n s e  

counsel  may have fol lowed t h e  d i c t a t e s  of t h e  Code of Profes-  

s i o n a l  R e s p o n s i b i l i t y ,  Canon 7 ,  by zea lous ly  r e p r e s e n t i n g  h i s  

c l i e n t ,  i s  no j u s t i f i c a t i o n  f o r  t h e  p rosecu to r ' s  unsupported,  

inf lammatory,  and u n i v e r s a l l y  condemned comments which appear  

throughout h i s  c l o s i n g  argument. Even i f  i n d i v i d u a l  comments 

a r e  n o t  deemed t o  have  c o n s t i t u t e d  r e v e r s i b l e  e r r o r ,  s u r e l y  

t h e  cumulat ive  e f f e c t  of a l l  of t h e  comments wa r r an t  r e v e r s a l .  

S e e  -- Lipman v .  S t a t e ,  4 2 8  So.2d 7 3 3  ( F l a .  1 s t  D C A  1 9 8 3 ) ;  

C o l l i n s  v. S t a t e ,  423 So.2d 516 ( F l a .  5 t h  DCA 1 9 8 2 ) ;  P e t e r s o n  - - 

v. S t a t e ,  376 So.2d 1230 ( F l a .  4 t h  DCA 1979) .  The d e f e n d a n t  --- 

3 ~ u c h  comments have been he ld  r e v e r s i b l e  i n  Pe t e r son  v. S t a t e ,  
376 So.2d 1230 ,  1233 ( F l a .  4 t h  DCA 1979) ,  and  -- Washington v. 
S t a t e ,  343 So.2d 908,  909 ( F l a .  3d DCA 1977).  

4 ~ h i s  Court he ld  such comments t o  be r e v e r s i b l e  e r r o r  i n  S t a t e  
v. Whee le r ,  468 So.2d 9 7 8 ,  981 ( F l a .  1985) ; s e e  a l s o ,  Hines  v .  
S t a t e ,  425 So .2d 589,  591 ( F l a .  3d DCA 1982). 

5 ~ h i s  comment i s  r e v e r s i b l e  pursuan t  t o  Salazar-Rodriguez v. 
S t a t e ,  436 So.2d 269,  270 ( F l a .  3d DCA 1983) ,  and c a s e s  c i t e d  -- 
a t  page 43 of d e f e n d a n t ' s  I n i t i a l  B r i e f .  
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is entitled to a new trial predicated upon the prosecutor's 

comments to the jury in closing argument. 6 

CONCLUSION 

Based upon the foregoing argument and citation of law, 

as well as the arguments contained in defendant's Initial 

Brief, the defendant respectfully requests this Court to 

reverse his ,judgment of convict ion and sentence and remand 

with directions that he be discharged (Point 11), or alterna- 

tively, that he be granted a new trial. 
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