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STATEMENT OF THE CASE AND THE FACTS 

The S ta tement  o f  t h e  Case and t h e  F a c t s  a s  r e c i t e d  

i n  t h e  p e t i t i o n e r ' s  B r i e f  i s  adop ted  and r e s t a t e d  h e r e i n .  

T h i s  c a s e  o r i g i n a t e d  a s  a  c l a i m  by p e t i t i o n e r ,  

Leonard D a n i e l ,  f o r  worker s '  compensat ion b e n e f i t s  and medi- 

c a l  t r e a t m e n t  f o r  a  knee i n j u r y  which D a n i e l  had s u f f e r e d  

w h i l e  working f o r  Holmes Lumber Company i n  1978. The depu ty  

commissioner  d e n i e d  t h e  c l a i m  on t h e  ground t h a t  t h e  c l a im 

was b a r r e d  by t h e  s t a t u t e  of  l i m i t a t i o n s  (A.15; R.409) - * /  

D a n i e l  a p p e a l e d  t o  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal ,  and 

t h a t  c o u r t  e l e c t e d  s u a  s p o n t e  t o  c o n s i d e r  t h e  a p p e a l  en banc .  - -- 

Upon en  b a n ~  c o n s i d e r a t i o n  of t h e  c a s e ,  t h e  twe lve  -- 
- 

judges  of t h e  c o u r t  of a p p e a l  were e v e n l y  d i v i d e d .  S i x  judges  

v o t e d  t o  r e v e r s e  t h e  d e n i a l  of b e n e f i t s  on t h e  ground t h a t  

D a n i e l ' s  c l a i m  was t i m e l y  under  8440.13 and 5440.19,  F l a .  S t a t .  

(1978) - * * /  because  i t  had been f i l e d  w i t h i n  two y e a r s  of t h e  

l a s t  payment of  compensat ion  on account  of t h e  1978 i n j u r y ,  

which o c c u r r e d  i n  August of 1982 (A.6-13) .  The o t h e r  s i x  

judges ,  d e s p i t e  acknowledging p r e c e d e n t  w i t h i n  t h e  F i r s t  

D i s t r i c t  c o n t r a r y  t o  t h e i r  p o s i t i o n ,  v o t e d  t o  a f f i r m  on t h e  

ground t h a t  t h e r e  had  p r e v i o u s l y  o c c u r r e d  a  p e r i o d  of  ove r  two 

y e a r s  d u r i n g  which no compensat ion  had  been p a i d  and no med ica l  

* /  I n  t h i s  b r i e f  A .  r e f e r s  t o  t h e  appendix .  R .  - r e f e r s - t o  t h e  r e c o r d  on a p p e a l .  

** /  The law a p p l i c a b l e  t o  D a n i e l ' s  i n j u r y .  - 



b e n e f i t s  f u r n i s h e d  ( A . l - 5 ) .  Under Rule  9 . 3 3 1 ( a ) ,  F l a .  R .  App. 

P . ,  t h e  t i e  v o t e  r e s u l t e d  i n  a f f i r m a n c e  o f  t h e  d e p u t y ' s  o r d e r .  

D a n i e l  moved f o r  r e h e a r i n g  and s u g g e s t e d  t h e  c o u r t  of 

a p p e a l  c e r t i f y  i t s  d e c i s i o n  a s  one p r e s e n t i n g  a  q u e s t i o n  of 

g r e a t  p u b l i c  impor t ance .  The c o u r t  d e n i e d  t h e  mot ion  f o r  r e -  

h e a r i n g  ( a g a i n  by a  s i x - s i x  v o t e )  b u t  c e r t i f i e d  t h e  f o l l o w i n g  

q u e s t i o n  a s  one o f  g r e a t  p u b l i c  i m p o r t a n c e :  

I S  A CLAIM FOR WORKER'S COMPENSATION 
BENEFITS TIMELY WHEN IT I S  FILED WITH- 
I N  TWO YEARS OF THE LAST PAYMENT OF 
COMPENSATION OR FURNISHING OF MEDICAL 
TREATMENT BUT THERE PREVIOUSLY OCCURRED 
A TWO YEAR PERIOD WHEN NO COMPENSATION 
BENEFITS WERE PAID OR MEDICAL TREATMENT 
FURNISHED? (A. 14)  . 

D a n i e l  t h e n  f i l e d  a  n o t i c e  t o  invoke  t h i s  c o u r t ' s  

• d i s c r e t i o n a r y  j u r i s d i c t i o n .  By o r d e r  e n t e r e d  J u l y  16 ,  1985 ,  

t h i s  c o u r t  d i r e c t e d  t h e  p a r t i e s  t o  f i l e  b r i e f s  on t h e  m e r i t s .  

I n  1978 D a n i e l  s u f f e r e d  a  compensable  i n j u r y  t o  h i s  

r i g h t  knee  w h i l e  employed by Holmes Lumber Company ("Holmes") 

( R l )  The i n j u r y  was o r i g i n a l l y  d i a g n o s e d  a s  a  t o r n  meniscus  

( c a r t i l a g e )  (R.327) .  Holmes, t h r o u g h  i t s  compensa t ion  c a r r i e r  

a t  t h a t  t i m e ,  F i d e l i t y  F, C a s u a l t y  Co.of New York ( " F i d e l i t y " ) ,  

f u r n i s h e d  m e d i c a l  t r e a t m e n t  and p a i d  compensa t ion  f o r  a  p e r i o d  

end ing  on November 1, 1978.  

I n  November o f  1981  D a n i e l ,  s t i l l  employed by Holmes, 

had  a  minor  knee  i n j u r y  on t h e  j o b  and r e c e i v e d  m e d i c a l  t r e a t -  

ment on November 1 3  and November 1 7 ,  1981 a t  t h e  expense  o f  



Holmes' new compensation c a r r e r ,  American Mutual L i a b i l i t y  

I n su rance  Company ("American") (R. 410-411) . 
Danie l  con t inued  t o  work f o r  Holmes and i n  1982 i n -  

j u r ed  h i s  knee a g a i n  wh i l e  p l ay ing  v o l l e y b a l l  a t  home. 

During D a n i e l ' s  t r e a t m e n t  f o r  t h i s  i n j u r y  i t  was d i s cove red  

t h a t  Dan ie l  had,  i n  f a c t ,  i n j u r e d  h i s  a n t e r i o r  c r u c i a t e  

l igament  i n  t h e  o r i g i n a l  1978 a c c i d e n t .  Without a  f u n c t i o n a l  

a n t e r i o r  c r u c i a t e  l igament  Danie l  was s u b j e c t  t o  r e p e a t e d  

r e i n j u r y .  D r .  Rukab and D r .  Brown, D a n i e l ' s  t r e a t i n g  

o r t h o p e d i s t s ,  bo th  t e s t i f i e d  t h a t  t h e  1982 v o l l e y b a l l  i n j u r y  

was c a u s a l l y  r e l a t e d  t o  t h e  compensable i n j u r y  i n  1978 

(R.274-275,329). D r .  Rukab f u r t h e r  t e s t i f i e d  t h a t  Dan ie l  

needs s u r g e r y  t o  r e c o n s t r u c t  h i s  a n t e r i o r  c r u c i a t e  l igament .  

Without such  s u r g e r y  h i s  knee w i l l  be s u b j e c t  t o  r e p e a t e d  

r e i n j u r y  (R. 273-275) . 
As Holmes' c a r r i e r  American p a i d  Danie l  temporary 

t o t a l  d i s a b i l i t y  b e n e f i t s  from J u l y  8 ,  1982, th rough  August 23, 

1982. A t  t h e  t ime i t  p a i d  such compensat ion,  American knew 

about  t h e  v o l l e y b a l l  a c c i d e n t  and t h e  1978 i n j u r y  (R.82-84,95).  

On November 19 ,  1982, Dan ie l  f i l e d  a  c la im f o r  temporary 

t o t a l  d i s a b i l i t y  b e n e f i t s  and medical  t r e a t m e n t .  While t h e  

c la im was made under t h e  1981 a c c i d e n t  a s  w e l l  a s  t h e  1978 

a c c i d e n t ,  t h e  medical  evidence  showed and t h e  deputy found 

t h a t  D a n i e l ' s  d i s a b i l i t y  and need f o r  medical  t r e a t m e n t  i n  



• 1982 were c a u s a l l y  r e l a t e d  t o  t h e  1978 i n j u r y  and no t  t o  

t h e  1981 i n j u r y .  Indeed,  t h e  deputy found t h a t  t h e  v o l l e y -  

b a l l  i n j u r y  would n o t  have occur red  b u t  f o r  t h e  compensable 

1978 i n j u r y  (A.19; R.413). None the less ,  t h e  deputy  denied 

t h e  c la im on t h e  t heo ry  t h a t  American's  a c t s  could  no t  impair  

F i d e l i t y ' s  r i g h t s  (A.18-23; R.412-417). 

On appea l  Danie l  argued t h a t  t h e  c la im was t ime ly  

because  i t  was f i l e d  w i t h i n  two y e a r s  of t h e  l a s t  payment 

of compensation on account  of  t h e  1978 i n j u r y  and t h u s  meets 

t h e  exp re s s  c o n d i t i o n s  of § §  440.13 and 440.19, F l a .  S t a t .  

(1978),  which p rov ide  t h a t  a  c la im i s  t ime ly  i f  f i l e d  w i t h i n  

two y e a r s  o f  t h e  l a s t  payment of b e n e f i t s  o r  f u r n i s h i n g  of  

a t r e a t m e n t .  Danie l  a s s e r t e d  t h a t  t h e  l a s t  payment of  b e n e f i t s  

occur red  on August 23, 1982, when American made i t s  l a s t  

payment o f  temporary t o t a l  b e n e f i t s .  Danie l  r e l i e d  on Johnson 

v .  D i v i s i o n  of  F o r e s t r y ,  397 So.2d 761 ( F l a .  1 s t  DCA 1981) ,  

pet. -- f o r  r e v .  - den . ,  407 So.2d 1103 ( F l a .  1981) ,  which s q u a r e l y  

ho lds  t h a t  a  second c a r r i e r  can ex tend  t h e  s t a t u t e  of 

l i m i t a t i o n s  no tw i th s t and ing  t h e  p resence  of a  "two yea r  gap ." 
On appea l  F i d e l i t y  argued t h a t  i t s  o b l i g a t i o n  t o  p rov ide  

b e n e f i t s  cou ld  n o t  be a f f e c t e d  by t h e  a c t s  of American. 

F i d e l i t y  d i d  n o t  argue t h a t  Danie l  was b a r r e d  from recovery  

because  of t h e  "two y e a r  gap" which was u l t i m a t e l y  r e l i e d  upon 

by t h e  s i x  " a f f i rmer s "  on t h e  c o u r t  of appea l .  I n s t e a d ,  



F i d e l i t y  a rgued  t h a t  American c o u l d  n o t  "waive" t h e  s t a t u t e  

of  l i m i t a t i o n s  f o r  F i d e l i t y  ( F i d e l i t y ' s  b r i e f ,  p . 4 ) .  

F i d e l i t y  t r i e d  t o  d i s t i n g u i s h  Johnson b u t  d i d  n o t  a r g u e  

t h a t  i t  had been wrongly d e c i d e d .  

I n  i t s  b r i e f  i n  t h e  c o u r t  o f  a p p e a l ,  F i d e l i t y  conceded 

t h a t  v o l u n t a r y  payment of compensat ion by an employer  would 

ex tend  t h e  l i m i t a t i o n s  p e r i o d ,  even a f t e r  a  two y e a r  gap: 

" I t  does  make s e n s e  t h a t  an employer  
can  v o l u n t a r i l y  waive t h e  o t h e r w i s e  o p e r a -  
t i m e  e f f e c t  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s .  
T h i s  i s  done by knowingly pay ing  compensa- 
t i o n  o r  p r o v i d i n g  r e m e d i a l  a t t e n t i o n  f o r  
t h e  i n j u r y  upon which b e n e f i t s  a r e  s o u g h t .  
T h i s  i s  s o  because  t h e  employer  has  t h e  
o p p o r t u n i t y  t o  e i t h e r  pay o r  p r o v i d e  a t t e n -  
t i o n  o r  n o t  t o  do t h a t .  I f  t h e  employer 
does  d e c i d e  t o  pay o r  p r o v i d e  a t t e n t i o n ,  
t h e n  i t  can be  assumed t h a t  h e  i s  s u f f i c -  
i e n t l y  aware o f  t h e  f a c t s  and c i r c u m s t a n c e s  
concern ing  a n  i n j u r y  i n  e x c e s s  of  two y e a r s  
o l d  ( o r  c o u l d  have been)  s o  t h a t  he d i d  
n o t  deem i t  n e c e s s a r y  t o  t a k e  advan tage  
of  t h e  s t a t u t e . "  ( F i d e l i t y  b r i e f ,  p . 4 ) .  

Thus, i n  v o t i n g  t o  r e c e d e  from Johnson and r e i n s t a t e  t h e  "two 

y e a r  gap" t h e o r y ,  t h e  s i x  a f f i r m e r s  on t h e  c o u r t  of a p p e a l  

adop ted  a  p o s i t i o n  which none of  t h e  p a r t i e s  had advoca ted .  

SUMMARY OF THE ARGUMENT 

The f a c t s  of  t h i s  c a s e ,  t o g e t h e r  w i t h  t h e  p l a i n  language  

of Chap te r  440.13 and Chap te r  440.19, compel a  r e v e r s a l  of  

t h e  Deputy ' s  Order  and s u b s e q u e n t  t i e - v o t e  a f f i r m a n c e  by t h e  

A p p e l l a t e  C o u r t .  S i n c e  t h e  d e c i s i o n s  i n  Watson, Johnson and 



Bowman, ( i n f r a ) ,  t h e  F l o r i d a  L e g i s l a t u r e  ha s  convened s e v e r a l  

t imes  and even amended a  p o r t i o n  of  Chapter  440.19. I t  

cou ld  have,  bu t  d i d  n o t ,  d i s t u r b  t h e  s t a t u t o r y  e n t i t l e m e n t  

t h i s  i n j u r e d  Claimant ha s  t o  b e n e f i t s  f o r  h i s  compensable 1978 

i n j u r i e s ,  t h e  und i spu ted  n a t u r e  of which r e q u i r e d  remedial  

c a r e  and a t t e n t i o n  i n  1981 and 1982. 

ARGUMENT 

THE STATUTE OF LIMITATIONS SHOULD NOT 
BE INTERPRETED T O  DEFEAT DANIEL'S 
CLAIM, WHICH WAS TIMELY FILED WITHIN 
TWO YEARS OF THE LAST PAYMENT OF 
COMPENSATION. 

The Record c o n t a i n s  uncon t rove r t ed  ev idence  t h a t  t h e  

Cla imant ' s  o r i g i n a l  compensable knee i n j u r y  of 1978 r e s u l t e d  

i n  damage n o t  on ly  t o  t h e  o r i g i n a l l y - d i a g n o s e d  and r e p a i r e d  

meniscus (R.327), b u t  a l s o  s i g n i f i c a n t  i n j u r y  t o  t h e  

a n t e r i o r  c r u c i a t e  l igament  i n  h i s  same knee (R.274-275,329). 

The Deputy c o r r e c t l y  found t h a t  t h e  C la iman t ' s  1981 

o n - t h e -  job and 1982 o f f - t h e - j o b  ( v o l l e y b a l l )  i n j u r y  would 

no t  have occu r r ed  b u t  f o r  t h e  compensable 1978 i n j u r y ,  and 

t h a t  h i s  d i s a b i l i t y  and need f o r  medica l  t r e a tmen t  i n  1982 

was c a u s a l l y  r e l a t e d  t o  t h e  o r i g i n a l  1978 i n j u r y ,  and n o t  

t h e  subsequent  one i n  1981 (R.413). 

C e r t a i n l y  t h e  Cla imant ,  having f i l e d  c la im i n  November, 

1982, was e n t i t l e d  t o  r e l y  upon t h e  p l a i n  language of 

Chapter  440.13(3) (b)  , F l a .  S t a t .  (1978) and Chapter  440.19(1) ( a ) ,  



F l a .  S t a t . .  (1978) ,  which p r o v i d e ,  i n  i d e n t i c a l  language:  

1 1  . . . i f  payment o f  compensat ion 
h a s  been made o r  r e m e d i a l  a t t e n t i o n  
h a s  been  f u r n i s h e d  by t h e  employer 
w i t h o u t  an award on accoun t  of  such  
i n j u r y  a  c l a im may be f i l e d  w i t h i n  
two y e a r s  a f t e r  t h e  d a t e  of  t h e s t  

ayment of  compensat ion o r  w i t h i n  two 
F e a r s  of t h e  d a t e  of t h e  l a s t  r e m e d i a l  
a t t e n t i o n  f u r n i s h e d  by t h e  employer .  . . I 1  

(emphasis  added) 

Had t h i s  Cla imant  been  employed by d i f f e r e n t  employers  

when h i s  o r i g i n a l  1978 i n j u r y  o c c u r r e d ,  and t h e  subsequen t  

f o r e s e e a b l e  problems deve loped  t h e r e a f t e r ,  a  d i f f e r e n t  r e s u l t  

might  a p p l y .  However, t h i s  Cla imant  had had t h e  same employer 

s i n c e  t h e  o r i g i n a l  1978 compensable i n j u r y ,  and h i s  employer ,  

t h rough  i t s  c a r r i e r  (American) ,  p a i d  d i s a b i l i t y  b e n e f i t s  f o r  

t h i s  same i n j u r y  from J u l y  8 ,  1982 th rough  August 3 ,  1982.  

The employer and c a r r i e r  were on n o t i c e  r e g a r d i n g  t h e  1978 

i n j u r y  and t h e  v o l l e y b a l l  a c c i d e n t  (R.82-84,95)  a s  t h e  

Cla imant  had been a f f o r d e d  med ica l  b e n e f i t s  t w i c e  i n  November, 

1981 (R. 410-411) . 
The p l a i n  language  of  t h e s e  s t a t u t e s  i s  t o  p r o v i d e  

c a r e  and b e n e f i t s  t o  j u s t  such  an i n j u r e d  worker ,  who s u f f e r s  

s i g n i f i c a n t  i n j u r y  which i s  f o r e s e e a b l y  going  t o  c o n t i n u e  t o  

cause  him medica l  problems on and o f f  t h e  job ,  and e v e n t u a l l y  

r e q u i r e  f u r t h e r  s u r g i c a l  r e p a i r  (R.273-275).  To i n t e r p r e t  

t h e  meaning of  t h e s e  s t a t u t e s ,  i n  l i g h t  of t h e  f a c t s  i n  t h i s  

c a s e ,  a s  a  b a r  t o  e n t i t l e m e n t  t o  b e n e f i t s  f o r  t h i s  worker ,  i s  

t o  c r e a t e  hoops f o r  t h e  Claimant  t o  t r y  t o  jump th rough  which 



t h e  L e g i s l a t u r e  n e v e r  p l a c e d  i n  h i s  p a t h .  T h i s  s t a t u t e  of  

l i m i t a t i o n s  i s  s h o r t  enough,  i n  compar ison  w i t h  o t h e r s  h e r e  

i n  F l o r i d a ,  and any i n t e r p r e t a t i o n  o f  t h i s  s h o r t e n e d  s t a t u t e  

s h o u l d  c e r t a i n l y  t a k e  i n t o  c o n s i d e r a t i o n  t h e  u n c e r t a i n t i e s  

o f  m e d i c a l  d i a g n o s e s  and t r e a t m e n t ,  p a r t i c u l a r l y  w i t h  i n -  

j u r i e s  s u c h  a s  t h i s  C la iman t  had ,  which o f t e A  a r e  n o t  

t o t a l l y  d i a g n o s e d  o r  can  b e  d i a g n o s e d ,  even  w i t h  i n i t i a l  

s u r g e r y  i n  t h e  a r e a  of  t h e  i n j u r y .  

I t  i s  w e l l  s e t t l e d  t h a t  t h e  p r o v i s i o n s  o f  t h e  F l o r i d a  

Workers '  Compensat ion Act  s h o u l d  b e  c o n s t r u e d  i n  a  manner 

most  f a v o r a b l e  t o  t h e  i n j u r e d  worker  whenever  p o s s i b l e .  

F a r r e n s  T r e e  Surgeons  v .  Wink les ,  334 So .2d  569 ( F l a .  1 9 7 6 ) ;  

a LaBrecque v .  F l o r i d a  V o c a t i o n a l  R e h a b i l i t a t i o n  and D i v i s i o n  

of  R i s k  Management, 380 So .  2d 483 ( F l a .  1st  DCA 1 9 8 0 ) .  

T h i s  C la iman t  i s  e n t i t l e d  t o  t h e  same f a v o r a b l e  

c o n s t r u c t i o n  o f  t h e s e  c o n t r o l l i n g  s t a t u t e s ,  p a r t i c u l a r l y  

l i g h t  o f  what  h a s  been  t h e  c o n t r o l l i n g  law i n  F l o r i d a ,  s i n c e  

t h i s  C o u r t ' s  d e c i s i o n  i n  Watson v .  D e l t a  A i r l i n e s ,  I n c . ,  

288 So.2d 193  ( F l a .  1 9 7 3 ) .  A s  i n  t h e  c a s e  a t  b a r ,  t h e r e  had  

been  no award i n  t h e  Watson c a s e ,  and t h e  employer  c o n t i n u e d  

t o  p r o v i d e  compensa t ion  and m e d i c a l  b e n e f i t s  v o l u n t a r i l y ,  

even  though more t h a n  two y e a r s  had  l a p s e d  s i n c e  t h e  C l a i m a n t ' s  

o r i g i n a l  compensable  i n j u r y  had  o c c u r r e d .  When t h e  C la iman t  

t h e r e a f t e r  a t t e m p t e d  t o  f i l e  a  c l a i m ,  t h e  Deputy e r r o n e o u s l y  



found t h a t  i t  was b a r r e d  by t h e  s t a t u t e  of l i m i t a t i o n s .  

I n  i t s  r u l i n g  i n  Watson, t h i s  Court d i s t i n g u i s h e d  

t h e  e a r l i e r  M i l l e r  v.  Brewer Company of F l o r i d a ,  

1 2 2  So.2d 565 ( F l a .  1960) ,  where r e l i e f  had been den ied  

even though v o l u n t a r y  b e n e f i t s  had been a f f o r d e d  by t h e  

employer.  Th i s  Cour t ,  i n  Watson, sup ra ,  p o i n t e d  t o  t h e  

l e g i s l a t i v e  change which had occur red  i n  Chapter  440 ,13(3) (b )  

s i n c e  M i l l e r ,  s u p r a ,  which made v o l u n t a r y  payments of 

b e n e f i t s ,  o r  p rov id ing  remedia l  t r e a t m e n t ,  a c t s  s u f f i c i e n t  

t o  r e v i v e  t h e  two y e a r  s t a t u t e  of l i m i t a t i o n s .  Th i s  Court 

i n  Watson, s u p r a ,  imp l i ed  t h a t  t h e  i n t e n t  of t h e  L e g i s l a t u r e  

was t o  renew ( o r  "extendf ' )  t h e  s t a t u t e  of  l i m i t a t i o n s .  

I n t e r e s t i n g l y ,  t h e r e  a r e  many f a c t s  i n  Watson, s u p r a ,  

analogous t o  t he  f a c t s  i n  t h e  c a s e  a t  b a r .  Both c a s e s  

i nvo lve  a  t ype  of  i n j u r y  which i s  l i k e l y  t o  weaken a p a r t  

of t h e  body, and be s u b j e c t  t o  r e i n j u r y .  Both c a s e s  a l s o  

i nvo lve  t h e  v o l u n t a r y  payment of compensat ion,  w i thou t  an 

award, made beyond t h e  two y e a r  s t a t u t e  of l i m i t a t i o n s .  

C e r t a i n l y  t h e  employer and c a r r i e r  a r e  i n  a  much b e t t e r  

p o s i t i o n  t o  e v a l u a t e  t h e  l i k e l y  consequences of an employee 's  

i n j u r y  t han  i s  t h e  i n j u r e d  worker h i m s e l f .  The Workers' 

Compensation s t a t u t e  of  l i m i t a t i o n s  of two y e a r s ,  i n  

ab roga t i on  of t h e  common law and t h e  f o u r  y e a r  s t a t u t e  of 

l i m i t a t i o n s  i n  c i v i l  c a se s  f o r  neg l i gence ,  g i v e s  an employee 



an ex t remely  s h o r t  p e r i o d  of t ime  w i t h i n  which t o  demons t ra te  

ongoing d i f f i c u l t i e s  w i t h  a  knee which has  been s i g n i f i c a n t l y  

weakened by compensable a c c i d e n t ;  s i m i l a r l y ,  i t  i s  an 

e x t r e m e l y  s h o r t  p e r i o d  of t ime  f o r  such an i n j u r e d  c l a i m a n t  

t o  p u r s u e  b e n e f i t s  i f  h e  c o n t i n u e s  t o  have such problems.  

Indeed ,  t h e  p e r i o d  of t ime  i s  s h o r t  enough t h a t  i t  l e n d s  i t -  

s e l f  t o  m a n i p u l a t i o n  and d e l a y  by t h e  b e t t e r - i n f o r m e d  and 

more s o p h i s t i c a t e d  employer and c a r r i e r ,  who may be  c o g n i z a n t  

of t h e  f o r e s e e a b l e  need f o r  f u t u r e  c a r e  f o r  a  p a r t i c u l a r ,  

i n j u r y .  C e r t a i n l y  t h a t  i s  n o t  a l l e g e d  i n  t h i s  c a s e ,  b u t  i s  

a l l  t h e  more r e a s o n  t o  c o n s t r u e  t h e  s t a t u t o r y  p r o v i s i o n s  i n  

a  l i g h t  most f a v o r a b l e  t o  t h e  c l a i m a n t .  

I n  t h e  d i s s e n t i n g  h a l f  of t h e  F i r s t  D i s t r i c t  Court  of 

Appeal Opinion i n  t h i s  c a s e ,  t h e  d i s s e n t e r s  themselves  a r e  

most a r t i c u l a t e  on t h i s  p o i n t :  

"The c a r r i e r ,  F i d e l i t y ,  w i t h  s u p e r i o r  
knowledge o f  t h e  c l a i m a n t ' s  r i g h t s ,  
and w i t h  ample n o t i c e  o f  t h e  s e r i o u s -  
n e s s  of  c l a i m a n t ' s  1978 i n j u r y  and 
t h e  l i k e l i h o o d  of f u r t h e r  d i f f i c u l t y  
a t  t h e  time i t  went o f f  t h e  r i s k  i n  
March, 1979 (when American began 
workers '  compensat ion coverage  f o r  
t h e  employer) ,  must be  charged w i t h  
knowledge of t h e  p o s s i b i l i t y  of a  
f u t u r e  payment of  compensat ion o r  
f u r n i s h i n g  of med ica l  t r e a t m e n t  by 
t h e  employer through i t s  new c a r r i e r ,  
and t h e  p o t e n t i a l  f o r  f u r t h e r  l i a b i l i t y  
on t h e  p a r t  of  F i d e l i t y . "  (10 FLW 1109, 
a t  1111) .  



Although,  i n  Watson, s u p r a ,  t h e r e  was n o t  a  change 

i n  c a r r i e r s  d u r i n g  t h e  p e r i o d  i n  q u e s t i o n ,  a s  i n  t h e  c a s e  

a t  b a r ,  a  more r e c e n t  F i r s t  D i s t r i c t  Cour t  of  Appeals  c a s e  

a p p l i e d  t h e  h o l d i n g  i n  Watson t o  a  s i t u a t i o n  i n v o l v i n g  j u s t  

such  a  change of c a r r i e r s  d u r i n g  t h e  p e r i o d  of t i m e  a f t e r  

t h e  i n j u r y .  I n  Johnson v .  D i v i s i o n  o f  F o r e s t r y ,  397 So.2d 

761 ( 1 s t  DCA 1981) ,  t h e  c o u r t  p o i n t e d  o u t  t h a t  b o t h  c a r r i e r s  

were a c t i n g  a s  a g e n t s  of t h e  employer ,  and c i t e d  t h e  c a s e  of 

Iowa N a t i o n a l  Mutual  I n s u r a n c e  Co.,  v .  Webb, 174 So.2d 2 1  
-. 

( F l a .  1965) ,  which s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  an  i n j u r e d  

employee h a s  t h e  r i g h t  t o  look f o r  compensat ion  w i t h o u t  r e g a r d  

t o  t h e  i d e n t i t y  of  t h e  i n s u r a n c e  c a r r i e r .  C e r t a i n l y ,  any 

o t h e r  h o l d i n g ,  i n  l i g h t  of  t h e  s u p e r i o r  r e l a t i o n s h i p  between 

t h e  employer  and c a r r i e r  t o  t h e  i n j u r e d  worker ,  would be  a  

g r a v e  i n j u s t i c e .  

The c o u r t  i n  Johnson a l s o  found t h a t  v o l u n t a r i l y  

f u r n i s h e d  r e m e d i a l  t r e a t m e n t  was s u f f i c i e n t  t o  r e v i v e  t h e  

s t a t u t e  of l i m i t a t i o n s  t ime  p e r i o d ,  c i t i n g  Watson, s u p r a .  

The same d e c i s i o n  was r e a c h e d  i n  Bowman v .  Food F a i r  S t o r e s ,  

400 So.2d 793 ( F l a .  1st DCA 1981) p e t .  - -- f o r  r e v .  - d e n . ,  

412 So.2d 465 ( F l a .  1982) ,  where t h e  c o u r t  s a i d  i t  was e r r o r  

t o  deny t h e  c l a i m  where payment o f  compensat ion  o r  r e m e d i a l  

t r e a t m e n t  had been p a i d  by t h e  employer .  

The Watson d e c i s i o n ,  and p a r t i c u l a r l y  i t s  d i s c u s s i o n  of 



M i l l e r ,  sup ra ,  shows c l e a r l y  t h a t  t h e  Watson cou r t  d id  not  

cons ider  t h e  two year  gap a  bar  t o  recovery under t h e  

p rov i s ions  of Chapter 440.13 and Chapter 4 4 0 . 1 9 .  I t  i s  

t e l l i n g  t h a t  t h e r e  was a  fou r  year  gap of time i n  t h e  M i l l e r  

case  f a c t s  y e t ,  i n  i t s  ex t ens ive  opinion and d i scuss ion  of 

t h e  M i l l e r  ca se ,  t h e  Watson d e c i s i o n  does no t  even mention 

t h i s  gap. C e r t a i n l y  t h e  Watson cou r t  would r e j e c t  t h e  r e s u l t  

reached by t h e  a f f i rming  h a l f  of t h e  a p p e l l a t e  cou r t  a t  t h e  

ca se  a t  b a r ,  and, a s  t h e  " r eve r se r s "  c o r r e c t l y  p o i n t  ou t :  

"On t h e  law, t h e  Watson cou r t  he ld  
t h a t  t h e  lower tribunal was a l s o  i n  
e r r o r  i n  concluding t h a t  t h e  payment 
of compensation b e n e f i t s  commencing 
February 25, 1970 (more than  two 
yea r s  from t h e  February 1, 1968 
i n j u r y )  d i d  no t  r e a c t i v a t e  t h e  
s t a t u t e  of l i m i t a t i o n s ,  s i n c e  h i s  
claim was f i l e d  on May 2 5 ,  1970, 
thus  w i t h i n  two years  of compensation 
v o l u n t a r i l y  pa id  wi thout  an award." 
(A- 10) 

The r eve r s ing  h a l f  of t h e  Appel la te  Court c o r r e c t l y  

noted t h a t  Johnson "has surv ived  through two s e s s i o n s  of our 

s t a t e  l e g i s l a t u r e "  (A.7), and t h e  f a c t  t h a t  t h e  F l o r i d a  

L e g i s l a t u r e  d id  no t  s e i z e  t h e  oppor tun i ty  t o  change t h e  r e s u l t  

i n  Johnson,  a s  i t  d id  when i t  over ru led  M i l l e r ,  g ives  s t r o n g  

support  t o  t h e  inescapable  conclusion t h a t  t h e r e  i s  l e g i s l a t i v e  

approval  of Johnson. 

That  Johnson, sup ra ,  was decided l e s s  than two yea r s  

before  t h e  Claimant i n  t h e  ca se  a t  bar  f i l e d  h i s  daim i s  



acknowledged by even t h e  a f f i r m i n g  s i d e  of  t h e  A p p e l l a t e  

Court  t o  be d i r e c t l y  on p o i n t  and d i r e c t l y  i n  t h i s  C l a i m a n t ' s  

f a v o r .  To a l l o w  t h i s  c a s e  t o  a l t e r  what h a s  n o t  been mandated 

by t h e  L e g i s l a t u r e  o r  t h i s  Court  would on ly  c r e a t e  f u r t h e r  

u n c e r t a i n t y  on an i s s u e  which needs a s  much c e r t a i n t y  a s  t h e r e  

can  be .  

CONCLUSION 

The q u e s t i o n  c e r t i f i e d  t o  t h i s  Cour t  by t h e  F i r s t  

D i s t r i c t  s h o u l d  be  answered i n  t h e  a f f i r m a t i v e ,  quash ing  

t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t ,  and remanding t h e  cause  

t o  t h e  Court  of Appeal w i t h  i n s t r u c t i o n s  t o  r e v e r s e  t h e  d e n i a l  

of t h i s  C l a i m a n t ' s  b e n e f i t s .  

Based upon t h e  p l a i n  language of  t h e  a p p l i c a b l e  

s t a t u t e s ,  and t h e  d e c i s i o n  of  t h i s  Court  i n  Watson, t o g e t h e r  

w i t h  t h e  F i rs t  Dis t r i c t ' s  h e l p f u l  p r e c e d e n t s ,  any o t h e r  f i n d -  

i n g  would d e p r i v e  t h i s  i n j u r e d  Claimant  of v e s t e d  s t a t u t o r y  

b e n e f i t s  which he  i s  e n t i t l e d  t o  c l a i m ,  th rough  a  r e t r o a c t i v e  

r e i n t e r p r e t a t i o n  of t h e  Watson d e c i s i o n .  
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