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STATEMENT OF THE CASE AND THE FACTS 

T h i s  case o r i g i n a t e d  a s  a  c l a i m  by p e t i t i o n e r ,  

Leona rd  D a n i e l ,  f o r  w o r k e r ' s  c o m p e n s a t i o n  b e n e f i t s  a n d  m e d i c a l  

t r e a t m e n t  f o r  a k n e e  i n j u r y  which  D a n i e l  had  s u f f e r e d  w h i l e  

work ing  f o r  Holmes Lumber Company i n  1978.  The  d e p u t y  commis- 

s i o n e r  d e n i e d  t h e  claim o n  t h e  g round  t h a t  t h e  claim was 

b a r r e d  by  t h e  s t a t u t e  o f  l i m i t a t i o n s  (A.15; R.409)  - */ D a n i e l  

a p p e a l e d  t o  t h e  F i r s t  Dis tr ic t  C o u r t  o f  A p p e a l ,  and t h a t  c o u r t  

e l e c t e d  - s u a  s p o n t e  t o  c o n s i d e r  t h e  a p p e a l  e n  banc .  -- 
Upon e n  b a n ~  c o n s i d e r a t i o n  o f  t h e  case, t h e  t w e l v e  -- 

j u d g e s  o f  t h e  c o u r t  o f  a p p e a l  were e v e n l y  d i v i d e d .  S i x  j u d g e s  

v o t e d  t o  r e v e r s e  t h e  d e n i a l  o f  b e n e f i t s  o n  t h e  g round  t h a t  

a D a n i e l ' s  claim was t i m e l y  u n d e r  5440.13 and  5440 .19 ,  F l a .  S t a t .  

( 1978 )** /  - b e c a u s e  it had b e e n  f i l e d  w i t h i n  t w o  y e a r s  o f  t h e  

l a s t  payment  o f  c o m p e n s a t i o n  o n  a c c o u n t  o f  t h e  1978 i n j u r y ,  

which  o c c u r r e d  i n  Augus t  o f  1982  (A.6-13) .  T h e  o t h e r  s i x  

j u d g e s ,  d e s p i t e  a c k n o w l e d g i n g  p r e c e d e n t  w i t h i n  t h e  F i r s t  

Dis t r ic t  c o n t r a r y  t o  t h e i r  p o s i t i o n ,  v o t e d  to  a f f i r m  o n  t h e  

g r o u n d  t h a t  t h e r e  h a d  p r e v i o u s l y  o c c u r r e d  a  p e r i o d  o f  o v e r  t w o  

y e a r s  d u r i n g  which  n o  c o m p e n s a t i o n  had  been  p a i d  and  n o  m e d i c a l  

b e n e f i t s  f u r n i s h e d  ( A . l - 5 ) .  Under  R u l e  9 . 3 3 1 ( a ) ,  F l a .  R .  App. 

P . ,  t h e  t i e  v o t e  r e s u l t e d  i n  a f f i r m a n c e  o f  t h e  d e p u t y ' s  o r d e r .  

*/ I n  t h i s  b r i e f  A. r e f e r s  t o  t h e  a p p e n d i x .  R. - 
r e f e r s - t o  t h e  record o n  appeal. 

**/ T h e  l a w  a p p l i c a b l e  t o  D a n i e l ' s  i n j u r y .  - 



D a n i e l  moved f o r  r e h e a r i n g  and s u g g e s t e d  t h e  c o u r t  

o f  a p p e a l  c e r t i f y  i t s  d e c i s i o n  a s  o n e  p r e s e n t i n g  a q u e s t i o n  o f  

g r e a t  p u b l i c  i m p o r t a n c e .  T h e  c o u r t  d e n i e d  t h e  m o t i o n  f o r  

r e h e a r i n g  ( a g a i n  by  a s i x - s i x  v o t e )  b u t  c e r t i f i e d  t h e  follow- 

i n g  q u e s t i o n  a s  o n e  o f  g r e a t  p u b l i c  i m p o r t a n c e :  

I S  A CLAIM FOR WORKER'S COMPENSATION BENEFITS 
TIMELY WHEN I T  I S  FILED WITHIN TWO YEARS OF 
THE LAST PAYMENT OF COMPENSATION OR FURNISHING 
OF MEDICAL TREATMENT BUT THERE PREVIOUSLY OCCURRED 
A TWO YEAR PERIOD WHEN NO COMPENSATION BENEFITS 
WERE PAID OR MEDICAL TREATMENT FURNISHED? (24.14). 

D a n i e l  t h e n  f i l e d  a n o t i c e  t o  i n v o k e  t h i s  c o u r t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  By o r d e r  e n t e r e d  J u l y  1 6 ,  1985 ,  

t h i s  C o u r t  d i r e c t e d  t h e  p a r t i e s  t o  f i l e  b r i e f s  o n  t h e  merits. 

I n  1978 D a n i e l  s u f f e r e d  a c o m p e n s a b l e  i n j u r y  t o  h i s  

@ r i g h t  k n e e  w h i l e  employed  by  H o l m e s  Lumber Company ( " H o l m e s " )  

( R . 1 1 ) .  The  i n j u r y  was o r i g i n a l l y  d i a g n o s e d  a s  a t o r n  

m e n i s c u s  ( c a r t i l a g e )  (R .327 ) .  Holmes, t h r o u g h  i ts  compensa- 

t i o n  c a r r i e r  a t  t h a t  time, F i d e l i t y  & C a s u a l t y  Co. o f  N e w  York 

( " F i d e l i t y " ) ,  f u r n i s h e d  m e d i c a l  t r e a t m e n t  and  p a i d  compensa- 

t i o n  f o r  a p e r i o d  e n d i n g  o n  November 1 ,  1978.  

I n  November o f  1981 D a n i e l ,  s t i l l  employed  b y  

H o l m e s ,  h a d  a m i n o r  k n e e  i n j u r y  o n  t h e  job and  r e c e i v e d  medi-  

c a l  t r e a t m e n t  o n  November 13  and  November 1 7 ,  1981 a t  t h e  

e x p e n s e  o f  Holmes' new c o m p e n s a t i o n  c a r r i e r ,  Amer ican  Mutua l  

~ i a b i l i t y  I n s u r a n c e  Company ( "Amer ican"  ) (R.410-41 1 ) . 



Daniel continued to work for Holmes and in 1982 

injured his knee again while playing volleyball at home. 

During Daniel's treatment for this injury it was discovered 

that Daniel had, in fact, injured his anterior cruciate liga- 

ment in the original 1978 accident. Without a functional 

anterior cruciate ligament Daniel was subject to repeated 

reinjury. Dr. Rukab and Dr. Brown, Daniel's treating 

orthopedists, both testified that the 1982 volleyball injury 

was causally related to the compensable injury in 1978 

(R.274-275, 329). Dr. Rukab further testified that Daniel 

needs surgery to reconstruct his anterior cruciate ligament. 

Without such surgery his knee will be subject to repeated 

reinjury (R.273-275). 

As Holmes' carrier American paid Daniel temporary 

total disability benefits from July 8, 1982, through August 

23, 1982. At the time it paid such compensation, American 

knew about the volleyball accident and the 1978 injury 

(R.82-84, 95). 

On November 19, 1982, Daniel filed a claim for 

temporary total disability benefits and medical treatment. 

While the claim was made under the 1981 accident as well as 

the 1978 accident, the medical evidence showed and the deputy 

found that Daniel's disability and need for medical treatment 

in 1982 were causally related to the 1978 injury and not to 

the 1981 injury. Indeed, the deputy found that the volleyball 



i n j u r y  would n o t  h a v e  o c c u r r e d  b u t  f o r  t h e  compensab l e  1978 

i n  j u r y  (A.19; R .413) .  N o n e t h e l e s s ,  t h e  d e p u t y  d e n i e d  t h e  

claim o n  t h e  t h e o r y  t h a t  A m e r i c a n ' s  a c t s  c o u l d  n o t  i m p a i r  

F i d e l i t y ' s  r i g h t s  (A.18-23; R.412-417).  

On a p p e a l  D a n i e l  a r g u e d  t h a t  t h e  claim was t i m e l y  

b e c a u s e  i t  w a s  f i l e d  w i t h i n  t w o  y e a r s  o f  t h e  l a s t  payment  o f  

c o m p e n s a t i o n  o n  a c c o u n t  o f  t h e  1978 i n j u r y  and t h u s  meets t h e  

e x p r e s s  c o n d i t i o n s  o f  55440.13 and  440.19,  F l a .  S t a t .  

( 1 9 7 8 ) ,  wh ich  p r o v i d e  t h a t  a claim is  t i m e l y  i f  f i l e d  w i t h i n  

t w o  y e a r s  o f  t h e  l a s t  payment  o f  b e n e f i t s  o r  f u r n i s h i n g  o f  

t r e a t m e n t .  D a n i e l  a s s e r t e d  t h a t  t h e  l a s t  payment  o f  b e n e f i t s  

o c c u r r e d  o n  Augus t  2 3 ,  1982 ,  when Amer ican  made i t s  l a s t  

payment  o f  t e m p o r a r y  t o t a l  b e n e f i t s .  D a n i e l  r e l i e d  o n  J o h n s o n  

e v. D i v i s i o n  o f  F o r e s t r y ,  397  So.2d 761 ( F l a .  1 s t  DCA 1 9 8 1 ) ,  

pet. f o r  r e v .  d e n . ,  407  So.2d 1103  ( F l a .  1 9 8 1 ) ,  which  s q u a r e l y  --- 
h o l d s  t h a t  a s e c o n d  car r ier  c a n  e x t e n d  t h e  s t a t u t e  o f  l i m i t a -  

t i o n s  n o t w i t h s t a n d i n g  t h e  p r e s e n c e  o f  a " two y e a r  gap ."  

On a p p e a l  F i d e l i t y  a r g u e d  t h a t  i t s  o b l i g a t i o n  t o  

p r o v i d e  b e n e f i t s  c o u l d  n o t  b e  a f f e c t e d  by  t h e  acts  o f  

Amer ican .  F i d e l i t y  d i d  n o t  a r g u e  t h a t  D a n i e l  was  b a r r e d  f r o m  

r e c o v e r y  b e c a u s e  o f  t h e  " t w o  y e a r  g a p n  wh ich  w a s  u l t i m a t e l y  

r e l i e d  upon b y  t h e  s i x  " a f f i r m e r s n  o n  t h e  c o u r t  o f  a p p e a l .  

I n s t e a d ,  F i d e l i t y  a r g u e d  t h a t  Amer ican  c o u l d  n o t  "wa iven  t h e  

s t a t u t e  o f  l i m i t a t i o n s  f o r  ~ i d e l i t y  ( F i d e l i t y ' s  b r i e f ,  p . 4 ) .  

F i d e l i t y  t r i e d  t o  d i s t i n g u i s h  J o h n s o n  b u t  d i d  n o t  a r g u e  t h a t  

i t  had  b e e n  w r o n g l y  d e c i d e d .  



I n  i t s  b r i e f  i n  t h e  c o u r t  o f  a p p e a l ,  F i d e l i t y  con- 

c e d e d  t h a t  v o l u n t a r y  payment  o f  c o m p e n s a t i o n  b y  a n  e m p l o y e r  

would e x t e n d  t h e  l i m i t a t i o n s  p e r i o d ,  e v e n  a f t e r  a  t w o  y e a r  gap :  

"I t  does make s e n s e  t h a t  an  e m p l o y e r  
c a n  v o l u n t a r i l y  w a i v e  t h e  o t h e r w i s e  o p e r a -  
t i v e  e f f e c t  of t h e  s t a t u t e  o f  l i m t a t i o n s .  
T h i s  i s  d o n e  by  knowing ly  p a y i n g  compensa- 
t i o n  o r  p r o v i d i n g  r e m e d i a l  a t t e n t i o n  f o r  
t h e  i n j u r y  upon wh ich  b e n e f i t s  a r e  s o u g h t .  
T h i s  is  so b e c a u s e  t h e  e m p l o y e r  h a s  t h e  
o p p o r t u n i t y  t o  e i t h e r  p a y  o r  p r o v i d e  a t t e n -  
t i o n  or  n o t  t o  d o  t h a t .  I f  t h e  e m p l o y e r  
does d e c i d e  t o  p a y  o r  p r o v i d e  a t t e n t i o n ,  
t h e n  i t  c a n  b e  assumed t h a t  h e  is s u f f i c -  
i e n t l y  a w a r e  o f  t h e  f a c t s  a n d  c i r c u m s t a n c e s  
c o n c e r n i n g  a n  i n j u r y  i n  e x c e s s  of t w o  y e a r s  
o l d  (or  c o u l d  h a v e  b e e n )  so t h a t  h e  d i d  
n o t  deem i t  n e c e s s a r y  t o  t a k e  a d v a n t a g e  
of t h e  s t a t u t e . "  ( F i d e l i t y  b r i e f ,  p . 4 ) .  

T h u s ,  i n  v o t i n g  t o  r e c e d e  f r o m  J o h n s o n  and  r e i n s t a t e  t h e  ' t w o  

y e a r  g a p n  t h e o r y ,  t h e  s i x  a f f i r m e r s  o n  t h e  c o u r t  o f  a p p e a l  

a d o p t e d  a  p o s i t i o n  wh ich  n o n e  o f  t h e  p a r t i e s  h a d  a d v o c a t e d .  

SUMMARY OF ARGUMENT 

The d e c i s i o n  o f  t h e  c o u r t  of a p p e a l  s h o u l d  b e  q u a s h e d  

b e c a u s e ,  u n d e r  t h e  c lear  l a n g u a g e  of SS440 .13 (d )  and  4 4 0 . 1 9 ( 1 ) ( a ) ,  

F l a .  S t a t .  ( 1 9 7 8 ) ,  a  claim is  t i m e l y  f i l e d  i f  i t  i s  f i l e d  w i t h i n  

t w o  y e a r s  o f  t h e  l a s t  payment  o f  c o m p e n s a t i o n  o n  a c c o u n t  o f  t h e  

i n j u r y .  I n  t h i s  c a s e  s u c h  payment  o c c u r r e d  i n  A u g u s t  o f  1982.  

T h e  s t a t u t e s  c o n t a i n  n o  r e f e r e n c e  to  t h e  s o - c a l l e d  t w o  y e a r  g a p .  

Watson v. D e l t a  A i r l i n e s ,  288  So.2d 193  

1 9 7 3 ) ,  h e l d  t h a t  Miller v.  B r e w e r  Co .  o f  F l a . ,  122  So.2d 565  

( F l a .  1 9 6 0 ) ,  wh ich  was  d e c i d e d  o n  t h e  b a s i s  o f  a  t w o  y e a r  g a p ,  

i s  n o  l o n g e r  t h e  l a w  and t h a t  a  c l a i m a n t  h a s  t w o  y e a r s  from 

t h e  l a s t  payment  o f  c o m p e n s a t i o n  i n  wh ich  t o  f i l e  a  claim. 



T h e  a f f i r m e r s  e x p r e s s l y  c o n c e d e  t h a t  t h e i r  p o s i t i o n  

f l i e s  i n  t h e  f a c e  o f  e s t a b l i s h e d ,  r e c e n t  p r e c e d e n t  i n  t h e  

F i r s t  D i s t r i c t  C o u r t  o f  Appeal. J o h n s o n  v .  D i v i s i o n  o f  

F o r e s t r y ,  3 9 7  So.2d 761 ( F l a .  1 s t  DCA 1 9 8 1 ) ,  pet.  f o r  r e v .  -- 
d e n . ,  4 0 7  So.2d 1 1 0 3  ( F l a .  1 9 8 1 ) ,  a n d  Bowman v .  Food F a i r  

Stores,  400  So.2d 7 9 3  ( F l a .  1 s t  DCA 1 9 8 1 ) ,  pet. f o r  r e v .  d e n . ,  --- 
4 1 2  So.2d  4 6 5  ( F l a .  1 9 8 2 ) ,  s q u a r e l y  h o l d  t h e  t w o  y e a r  g a p  

i r r e l e v a n t .  

T h e r e  are s o u n d  p o l i c y  r e a s o n s  t o  re jec t  t h e  t w o  

y e a r  g a p  t h e o r y .  T h e  r e v e r s e r s '  r e a d i n g  o f  t h e  s t a t u t e s  i s  i n  

ha rmony  w i t h  t h e  r e m e d i a l  p u r p o s e s  o f  t h e  w o r k e r s '  compensa-  

t i o n  law a n d  allows d e c i s i o n  o f  claims o n  t h e i r  merits w i t h o u t  

d o i n g  s u b s t a n t i a l  v i o l e n c e  t o  t h e  e m p l o y e r ' s  i n t e r e s t  i n  

h a v i n g  claims l a i d  t o  res t .  

T h e  F i r s t  D i s t r i c t ' s  a b o u t - f a c e  f r o m  i t s  r e c e n t  

p r e c e d e n t s  d i s s e r v e s  t h e  i n t e r e s t  of j u d i c i a l  c o n s t a n c y  a n d  

c e r t a i n t y  a n d  t h i s  C o u r t  s h o u l d  res tore  some o r d e r  i n  t h e  

s t a t u t e  o f  l i m i t a t i o n s  a rea  b y  q u a s h i n g  t h a t  c o u r t ' s  d e p a r t u r e  

f r o m  p r e c e d e n t .  

ARGUMENT 

UNDER A PROPER CONSTRUCTION OF S 4 4 0 . 1 3 ( 3 )  ( b )  
AND 4 4 0 . 1 9 ( 1 )  ( a )  DANIEL'S CLAIM WAS TIMELY 
BECAUSE I T  WAS FILED WITHIN TWO YEARS OF THE 
LAST PAYMENT OF COMPENSATION O N  ACCOUNT OF THE 
COMPENSARLE 1 9 7 8  I N J U R Y .  

T h e  t i m e l i n e s s  o f  D a n i e l ' s  claim f o r  c o m p e n s a t i o n  

a n d  r e m e d i a l  a t t e n t i o n  is  g o v e r n e d  b y  § 4 4 0 . 1 9 ( 1  ) ( a )  a n d  

§ 4 4 0 . 1 3 ( d ) ,  F l a .  S t a t .  ( 1 9 7 8 ) ,  r e s p e c t i v e l y .  I n  i d e n t i c a l  

l a n g u a g e  t h e s e  s e c t i o n s  p r o v i d e d : * /  - 

*/ T h e  t w o  l i m i t a t i o n s  p r o v i s i o n s  h a v e  s i n c e  b e e n  com- 
b i n e d - i n  5440.1 9 ,  F l a .  S t a t .  



". . . i f  payment o f  compensa t ion  h a s  been 
made o r  r e m e d i a l  a t t e n t i o n  h a s  been  f u r n i s h e d  
by  t h e  employer  w i t h o u t  a n  award o n  a c c o u n t  
o f  s u c h  i n j u r y  a  c l a i m  may b e  f i l e d  w i t h i n  
2  y e a r s  a f t e r  t h e  d a t e  o f  t h e  l a s t  payment 
o f  compensa t ion  o r  w i t h i n  2  y e a r s  o f  t h e  
d a t e  o f  t h e  l a s t  r e m e d i a l  a t t e n t i o n  f u r -  
n i s h e d  by t h e  employer .  . . ." 

S i n c e  t h e  1982 compensa t ion  payments  were made f o r  a  c o n d i t i o n  

c a u s a l l y  r e l a t e d  t o  t h e  1978 a c c i d e n t ,  D a n i e l ' s  c l a i m  was made 

w i t h i n  t w o  y e a r s  of t h e  l a s t  payment of compensa t ion  on  

a c c o u n t  o f  t h e  1978 i n j u r y .  

The  t w e l v e  j u d g e s  o f  t h e  c o u r t  o f  a p p e a l  a g r e e d  

t h a t  t h e  1982 compensa t ion  payments  r e l a t e d  t o  t h e  compensable  

1978 i n j u r y .  S i m i l a r l y ,  r e v e r s e r s  and a f f i r m e r s  a l i k e  recog-  

n i z e d  t h a t  a  payment o n  b e h a l f  o f  t h e  employe r  by  a  s u c c e s s o r  

a c a r r i e r  would e x t e n d  t h e  s t a t u t e  of l i m i t a t i o n s  i n  t h e  a b s e n c e  

o f  a  t w o  y e a r  gap.*/  - The o n l y  p o i n t  which s e p a r a t e d  t h e  

a f f i r m e r s  f rom t h e  r e v e r s e r s  was w h e t h e r  t h e  e x i s t e n c e  o f  a  

t w o  y e a r  g a p  overcomes  t h e  p l a i n  l a n g u a g e  o f  SS440.13(d)  and 

440 .19 (1 )  ( a ) .  

T h e  r e v e r s e r s '  o p i n i o n  t h a t  t h e  e x i s t e n c e  o f  a  t w o  

y e a r  g a p  i s  i m m a t e r i a l  i s  i n  harmony w i t h  t h e  s t a t u t o r y  

*/ While  t h e  a f f i r m e r s  d i d  n o t  s a y  t h i s  e x p r e s s l y ,  it 
is  clear f rom t h e i r  o p i n i o n  t h a t  t h e y  c o r r e c t l y  a t t a c h e d  no  
s i g n i f i c a n c e  t o  t h e  f a c t  t h a t  H o l m e s  had happened t o  change  
c a r r i e r s .  I t  h a s  been  c l e a r  s i n c e  Iowa N a t i o n a l  Mutual  
I n s .  C o .  v. Webb, 174 So.2d 21 ( F l a .  1965)  t h a t  a  change  i n  
c a r r i e r s  i s  i m m a t e r i a l  t o  t h e  c l a i m a n t ' s  r i g h t s  b e c a u s e  i t  is  
t h e  employer  t h a t  f u r n i s h e s  b e n e f i t s  t h r o u g h  i t s  i n s u r a n c e  
c a r r i e r s .  



l a n g u a g e  and t h e  c a s e  law s i n c e  t h i s  C o u r t ' s  d e c i s i o n  i n  

Watson v.  D e l t a  A i r l i n e s ,  288 So.2d 193 ( F l a .  1 9 7 3 ) .  N e i t h e r  

S440.13 n o r  5440.19 c o n t a i n s  any r e f e r e n c e  t o  a  t w o  y e a r  g a p ,  

a l t h o u g h  i t  would h a v e  been  a  s i m p l e  m a t t e r  f o r  t h e  l e g i s l a -  

t u r e  t o  have  made i t  c l e a r  t h a t  t h e  t w o  y e a r  g a p  is r e l e v a n t .  

D a n i e l ' s  c l a i m  i s  t i m e l y  i f  t h e  s t a t u t e  means what i t  s a y s .  

The a f f i r m e r s  a t t e m p t  t o  d e a l  w i t h  t h e  s t a t u t o r y  

l a n g u a g e  a s  f o l l o w s :  

"The p l a i n  l a n g u a g e  o f  t h e  s t a t u t e  s a y s  
t h a t  t h e  t w o  y e a r  l i m i t a t i o n  s t a r t s  a f t e r  
t h e  l a s t  v o l u n t a r y  payment. I t  d o e s  n o t  
s a y  t h a t  a  new t w o  y e a r  c l a i m s  p e r i o d  
commences upon any  f u t u r e  v o l u n t a r y  pay- 
ment." (A.4) .  

I f  w e  a p p l y  s u c h  r e a s o n i n g  t o  D a n i e l ' s  c a s e ,  w e  would c o n s i d e r  

t h e  November, 1978 compensa t ion  payment t o  b e  t h e  l a s t  vo lun -  

t a r y  payment d e s p i t e  t h e  f a c t  t h a t  v o l u n t a r y  payments  were 

made i n  1982. However, t h i s  c o n s t r u c t i o n  d o e s  n o t  w i t h s t a n d  

a n a l y s i s ,  f o r  i t  depends  upon t h e  p r e m i s e  t h a t  t h e r e  can  be  

payments  a f t e r  t h e  l a s t  payment.  I t  i s  c l e a r  t h a t  i f  " l a s t "  

i s  g i v e n  i t s  p l a i n  meaning, D a n i e l ' s  c l a i m  was f i l e d  w i t h i n  

t w o  y e a r s  o f  t h e  l a s t  payment o f  compensa t ion .  I n d e e d ,  t w o  

unanimous p a n e l s  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  have  

a l r e a d y  h e l d  t h a t  " l a s t "  d o e s  indeed  mean l a s t .  

I n  Johnson  v. D i v i s i o n  o f  F o r e s t r y ,  

( F l a .  1st DCA 1 9 8 1 ) ,  pet .  --- f o r  r e v .  den . ,  407 So.2d 1103 ( F l a .  

1 9 8 1 ) ,  t h e  c o u r t  h e l d  t h a t  t h e  v o l u n t a r y  f u r n i s h i n g  o f  m e d i c a l  

t r e a t m e n t  had " r e s t a r t e d  t h e  c l o c k "  a f t e r  a  h i a t u s  o f  o v e r  



@ t h r e e  y e a r s  d u r i n g  wh ich  n o  b e n e f i t s  had been  p a i d  o r  m e d i c a l  

t r e a t m e n t  f u r n i s h e d . * /  - The  unan imous  o p i n i o n  n o t e d  t h a t :  

" [ t l h e  s t a t u t o r y  l a n g u a g e  is c lear  t h a t  
i t  i s  t h e  l a s t  f u r n i s h i n g  o f  s u c h  r e m e d i a l  
t r e a t m e n t  or  payment  o f  c o m p e n s a t i o n  from 
wh ich  t h e  two-yea r  l i m i t a t i o n  i s  m e a s u r e d "  
( 3 9 7  So.2d a t  7 6 3 ) .  

T h e  F i r s t  D i s t r i c t  C o u r t  of Appea l  r e a c h e d  t h e  same 

r e s u l t  i n  Bowman v.  Food F a i r  S t o r e s ,  400 So.2d 793  ( F l a .  1 s t  

DCA 1 9 8 1 ) ,  pet. f o r  r e v .  d e n . ,  412  So.2d 465  ( F l a .  1 9 8 2 ) .  I n  

Bowman t h e  c o u r t  r e v e r s e d  t h e  d e n i a l  o f  a claim o n  t h e  g r o u n d  

t h a t  t h e  v o l u n t a r y  payment  o f  c o m p e n s a t i o n  a f t e r  a g a p  o f  o v e r  

f o u r  y e a r s  had  renewed  t h e  l i m i t a t i o n s  p e r i o d .  The c o u r t  

h e l d :  

"The s t a t u t e  c l e a r l y  i n d i c a t e s  t h a t  whe re  
payment  of c o m p e n s a t i o n  o r  r e m e d i a l  t r ea t -  
ment  h a s  b e e n  f u r n i s h e d  by  t h e  e m p l o y e r  
w i t h o u t  a n  award ,  a c l a i m  may b e  f i l e d  
w i t h i n  t w o  y e a r s  a f t e r  t h e  d a t e  o f  t h e  
l a s t  payment  o f  s u c h  c o m p e n s a t i o n  or  a f t e r  
t h e  d a t e  o f  t h e  l a s t  r e m e d i a l  t r e a t m e n t  
f u r n i s h e d  by  t h e  emp loye r .  . . . W e  t h e r e -  
f o r e  c o n c l u d e  t h a t  i t  was error t o  d i s m i s s  
t h e  claim." (400  So.2d a t  7 9 5 ) .  

The J o h n s o n  d e c i s i o n  w a s  b a s e d  i n  p a r t  upon t h i s  

C o u r t ' s  d e c i s i o n  i n  Watson v.  Delta A i r l i n e s .  288 So.2d 193  

( F l a .  1 9 7 3 ) .  Watson i s  t h i s  C o u r t ' s  most r e c e n t  p ronouncement  

*/  J o h n s o n  a l so  h o l d s  t h a t  a l a t e r  c a r r i e r  f o r  t h e  same 
emp loye r  c a n  r enew t h e  l i m i t a t i o n s  p e r i o d  o n  a n  ea r l i e r  
i n j u r y .  W e  s h a l l  n o t  d i s c u s s  t h a t  a s p e c t  o f  t h e  d e c i s i o n  
s i n c e  e v e n  t h e  a f f i r m e r s  r e j e c t e d  F i d e l i t y ' s  a r g u m e n t  t h a t  
Amer ican  c o u l d  n o t  a f f e c t  i t s  r i g h t s .  



on the statute of limitations question. Although the case can 

be narrowly read not to pass on the significance of a two-year 

gap, this Court's reasoning is consistent with the position of 

Daniel and the six reversers that the statute means what it 

says. 

The essential facts of Watson are as follows. 

Watson sustained compensable knee injuries in August of 1967 

and on February 1, 1968. Medical treatment was voluntarily 

provided in 1967 but neither medical treatment nor compensa- 

tion was furnished immediately after the 1968 injury. On 

December 18, 1969, Watson again injured his knee in a non- 

compensable accident. The employer furnished him medical 

treatment between January of 1970, and April of 1970, and paid 

temporary total disability benefits from February 25, 1970, to 

April 20, 1970, and permanent partial disability benefits 

based upon a 5% impairment of the left leg beginning April 20, 

1970. All of these payments were voluntary. Watson filed his 

claim on May 25, 1970. 

The Judge of Industrial Claims denied the claim on 

the ground that more than two years had elapsed between the 

February 1, 1968, injury and the filing of the claim. The JIC 

found that the voluntary payment of benefits and furnishing of 

treatment did not reactivate the statute of limitations, based 

upon this court's earlier ruling in Miller v. Brewer Co. of 

Fla., 122 So.2d 565 (Fla. 1960). He also found that the 



b e n e f i t s  p a i d  a n d  t r e a t m e n t  f u r n i s h e d  r e l a t e d  o n l y  t o  t h e  non- 

c o m p e n s a b l e  1 9 6 9  a c c i d e n t .  T h e  J I C ' s  o r d e r  w a s  a f f i r m e d  by 

t h e  I n d u s t r i a l  R e l a t i o n s  Commiss ion.  

T h i s  C o u r t  q u a s h e d  t h e  o r d e r  o f  t h e  I n d u s t r i a l  

R e l a t i o n s  Commiss ion.  I t  h e l d  t h a t  t h e  J I C  had  e r r e d  i n  

r e l y i n g  o n  Miller v.  B r e w e r  b e c a u s e  § 4 4 0 . 1 3 ( d ) ,  F l a .  S t a t .  

h a d  b e e n  amended s i n c e  t h e  Miller case t o  make it c lear  t h a t  

a  claim f o r  m e d i c a l  t r e a t m e n t  was t i m e l y  i f  f i l e d  w i t h i n  t w o  

y e a r s  of t h e  l a s t  v o l u n t a r y  payment  o f  c o m p e n s a t i o n  or  f u r n i s h -  

i n g  o f  t r e a t m e n t . * /  - 

T h e  Watson  d e c i s i o n ' s  d i s c u s s i o n  of Miller shows  

t h a t  t h e  Watson  c o u r t  d i d  n o t  c o n s i d e r  t h e  t w o  y e a r  g a p  a b a r  * t o  r e c o v e r y .  I n  Miller t h e r e  was a f o u r  y e a r  g a p  y e t ,  i n  i ts  

e x h a u s t i v e  t r e a t m e n t  of Miller, Watson  d i d  n o t  e v e n  m e n t i o n  t h i s  

g a p .  I n s t e a d  of d i s t i n g u i s h i n g  Miller o n  t h e  b a s i s  o f  t h e  g a p ,  
I 

Watson  d i s t i n g u i s h e d  Miller o n  t h e  g r o u n d  t h a t  § 4 4 0 . 1 3 ( d )  

h a d  b e e n  amended i n  1 9 6 3  t o  make it c l e a r  t h a t  a v o l u n t a r y  pay-  

men t  c o u l d  r e n e w  t h e  l i m i t a t i o n  p e r i o d  o n  a  claim f o r  m e d i c a l  

t r e a t m e n t .  T h i s  c o u r t  s t a t e d :  

*/ Miller i n v o l v e d  a claim for  m e d i c a l  t r e a t m e n t  o n l y .  
A t  t h e - t i m e  Miller was d e c i d e d ,  § 4 4 0 . 1 3 ( d )  d i d  n o t  ( i n  c o n t r a s t  
t o  § 4 4 0 . 1 9 ( 1 ) ( a ) )  c o n t a i n  l a n g u a g e  e x p r e s s l y  p r o v i d i n g  t h a t  a 
claim c o u l d  be f i l e d  w i t h i n  t w o  y e a r s  o f  t h e  l a s t  v o l u n t a r y  
p a y m e n t  o f  c o m p e n s a t i o n  o r  f u r n i s h i n g  o f  t r e a t m e n t  w i t h o u t  a n  
award .  



"It was S440.13(3)(b) regarding the 
remedial remedv that was involved in ~ - . ~ -  ~ ~ 

~iller~which was reliedupon by-the ~JIC 
who failed to note that Miller was under 
the former statute which did not include 
then, (as 5440.19 (1) (a) did for'compensa- 
tion') the present exceptions now also 
in S440.13(3)(b). Thus Miller no longer 
applies and is distinguished from our 
case." (288 So.2d at 194). 

This court then went on to suggest that Miller's 

holding had been entirely vitiated by the 1963 amendment to 

440.13(d) which inserted the reference to voluntary payments 

already present in 440.19(1)(a), noting that the amendment may 

have been intended to change the Miller result: 

"It may well be that the 1963 amend- 
ment was the result of the denial of 
relief in 1960 Miller, in order to 
provide medical recovery as well as 
compensation in those instances of vol- 
untary payment of compensation or volun- 
tary provision of remedial treatment by 
the employer which begin a two-year statute 
of limitations." (Id. 

The Watson opinion concluded its lengthy discussion 

of Miller by stating unequivocally that a claim is timely if 

filed within two years of the last payment of compensation or 

furnishing of treatment: 

"Both statutes now provide the same 
express exceptions for recovery more than 
two years after the injury where there has 
been either compensation or remedial 
treatment 'without an award,' in which 
case the two-year statute of limitations 
runs from the last voluntary compensation 
payment or last remedial treatment so fur- 
nished by the employer without an award." 
(288 So.2d at 195). 



Having  h e l d  i n  1972 t h a t  Miller h a s  b e e n  r e t i r e d  t o  

t h e  a r c h i v e s  o f  o u t d a t e d  a p p e l l a t e  d e c i s i o n s  b y  a  s t a t u t e  

p a s s e d  i n  1963 ,  t h e  Watson c o u r t  would u n d o u b t e d l y  b e  s u r -  

p r i s e d  t o  l e a r n  t h a t  i n  1985 a  c l a i m a n t  h a s  b e e n  d e n i e d  needed  

m e d i c a l  t r e a t m e n t  and d e s e r v e d  c o m p e n s a t i o n  b e n e f i t s  on  t h e  

b a s i s  o f  t h e  Miller d e c i s i o n .  Y e t ,  t h a t  i s  e x a c t l y  t h e  e f f e c t  

o f  t h e  a f f i r m e r s '  a c t i o n  i n  t h i s  case. 

T h e r e  i s  a n o t h e r  i n d i c a t i o n  i n  Watson t h a t  t h e  

Watson c o u r t  would reject  t h e  r e s u l t  r e a c h e d  by  t h e  a f f i r m e r s .  

A t  t h e  c o n c l u s i o n  o f  i t s  o p i n i o n  t h e  Watson c o u r t  n o t e s :  

"Thus,  o n  t h e  d u a l  b a s i s  o f  1  ) ' r e m e d i a l '  
a t t e n t i o n  h a v i n g  b e e n  v o l u n t a r i l y  f u r n i s h e d  
w i t h i n  t h e  t w o  y e a r s  r e q u i r e d  by  t h e  same 
e x c e p t i o n s  w i t h i n  t h e  t w o  s t a t u t e s ,  and 2 )  
c o m p e n s a t i o n  v o l u n t a r i l y  p a i d  ' w i t h o u t  a n  
award '  a l s o  w i t h i n  s u c h  t w o  y e a r s ,  t h e  claim- 
a n t  f a l l s  w i t h i n  t h e  s t a t u t o r y  e x c e p t i o n s  i n  
5440 .I 3 ( 3 )  ( b )  and 5 4 4 0 . 1 9 ( 1 )  ( a )  and  i s  w i t h i n  
s u c h  ' e x t e n d e d '  t w o  y e a r  s t a t u t e  o f  l i m i t a t i o n s  
a s  a b a s i s  f o r  r e c o v e r y . "  ( 288  So.2d a t  1 9 6 ) .  

From t h i s  p a s s a g e  i t  i s  clear  t h a t  t h e  Watson c o u r t  f e l t  t h a t  

t h e  commencement o f  c o m p e n s a t i o n  payments  on  F e b r u a r y  25,  

1970 ,  o v e r  t w o  y e a r s  f rom t h e  d a t e  o f  t h e  a c c i d e n t ,  f u r n i s h e d  

a n  i n d e p e n d e n t  g r o u n d  f o r  e x t e n d i n g  t h e  l i m i t a t i o n s  p e r i o d  

w i t h o u t  r e g a r d  t o  t h e  m e d i c a l  t r e a t m e n t  f u r n i s h e d  w i t h i n  t w o  

y e a r s  of t h e  a c c i d e n t .  A s  t h e  r e v e r s e r s  c o r r e c t l y  p o i n t  o u t :  

"On t h e  l a w ,  t h e  Watson c o u r t  h e l d  t h a t  
t h e  lower t r i b u n a l  w a s  a l so  i n  error i n  
c o n c l u d i n g  t h a t  t h e  payment o f  compensa- 
t i o n  b e n e f i t s  commencing F e b r u a r y  2 5 ,  1970 



(more t h a n  t w o  y e a r s  f r o m  t h e  F e b r u a r y  1 ,  
1 9 6 8  i n j u r y )  d i d  n o t  r e a c t i v a t e  t h e  s t a t u t e  
o f  l i m i t a t i o n s ,  s i n c e  h i s  claim w a s  f i l e d  
o n  May 2 5 ,  1 9 7 0 ,  t h u s  w i t h i n  t w o  years  o f  
c o m p e n s a t i o n  v o l u n t a r i l y  p a i d  w i t h o u t  a n  
a w a r d . "  ( A . 1 0 ) .  

T h e r e  a re  s o u n d  p o l i c y  r e a s o n s  fo r  t h i s  C o u r t  t o  

r e t u r n  t o  t h e  wi sdom o f  W a t s o n ,  J o h n s o n ,  a n d  Bowman. F i r s t ,  

t h e  W o r k e r ' s  C o m p e n s a t i o n  A c t  i s  r e m e d i a l  a n d  d o u b t s  as  t o  i t s  

c o n s t r u c t i o n  s h o u l d  b e  r e s o l v e d  t o  p r o v i d e  b e n e f i t s  t o  i n j u r e d  

w o r k e r s .  Thomas  S m i t h  F a r m s  v .  A l d a y ,  1 8 2  So.2d  4 0 5  ( F l a .  

1 9 6 6 ) ;  T o p e k a  I n n  Management  v .  P a t e ,  4 1 4  So.2d 1 1 8 4  ( F l a .  1 s t  

DCA 1 9 8 2 ) .  S e c o n d ,  a s t a t u t e  o f  l i m i t a t i o n s  d e f e n s e ,  b y  i t s  

n a t u r e ,  i s  a t e c h n i c a l  d e f e n s e  w h i c h  b a r s  claims w h i c h  are  

v a l i d  o n  t h e i r  merits. F a r  f r o m  o c c u p y i n g  t h e  f a v o r e d  posi- 

t i o n  a c c o r d e d  i t  b y  t h e  a f f i r m e r s ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  

is  a c t u a l l y  t h e  d e f e n s e  most e a s i l y  w a i v e d .  U n d e r  $ 4 4 0 . 1 9 ( 2 ) ,  

F l a .  S t a t .  ( 1 9 8 3 ) ,  t h e  d e f e n s e  i s  l o s t  i f  n o t  p r e s e n t e d  a t  t h e  

f i rs t  h e a r i n g .  T h i r d ,  t h e  e m p l o y e r  h a s  l i t t l e  i n t e r e s t  i n  t h e  

claim's  repose w h e r e  h e  h i m s e l f  h a s  recommenced b e n e f i t s  o r  

t r e a t m e n t .  

T h e  l e g i s l a t u r e  a p p a r e n t l y  a g r e e s  t h a t  t h e  t w o  y e a r  

g a p  t h e o r y  i s  poor p u b l i c  p o l i c y  a n d  h a s  g i v e n  i t s  t a c i t  

a p p r o v a l  t o  t h e  J o h n s o n  h o l d i n g .  T h e  r e v e r s e r s  n o t e  t h a t  

J o h n s o n  " h a s  s u r v i v e d  t h r o u g h  t w o  s e s s i o n s  of o u r  s t a t e  l e g i s -  

l a t u r e "  ( A . 7 ) .  I n d e e d ,  i n  1 9 8 3  t h e  l e g i s l a t u r e  amended 



S440.19,  F l a .  S t a t . ,  b u t  l e f t  unchanged t h e  l a n g u a g e  which  

g i v e s  a c l a i m a n t  t w o  y e a r s  a f t e r  t h e  l a s t  payment  o f  

c o m p e n s a t i o n  o r  f u r n i s h i n g  o f  b e n e f i t s  t o  f i l e  h i s  claim 

(Ch.83-305, L a w s  o f  F l o r i d a ) .  The f a c t  t h a t  t h e  l e g i s l a t u r e  

p a s s e d  up t h i s  o b v i o u s  o p p o r t u n i t y  t o  change  t h e  J o h n s o n  

r e s u l t ,  a n  o p p o r t u n i t y  i t  d i d  - n o t  m i s s  when i t  o v e r r u l e d  

Miller, s t r o n g l y  s u g g e s t s  l e g i s l a t i v e  a p p r o v a l  o f  J o h n s o n .  

F i n a l l y ,  c o n s i d e r a t i o n s  o f  j u d i c i a l  s t a b i l i t y  and  

c e r t a i n t y  weigh  h e a v i l y  i n  f a v o r  o f  D a n i e l ' s  p o s i t i o n .  

J o h n s o n ,  d e c i d e d  less t h a n  t w o  y e a r s  b e f o r e  D a n i e l  f i l e d  h i s  

claim, is acknowledged  by t h e  a f f i r m e r s  t o  b e  d i r e c t l y  o n  

p o i n t  and  d i r e c t l y  i n  D a n i e l ' s  f a v o r .  The d e c i s i o n  was 

unanimous ,  a s  was t h e  Bowman d e c i s i o n  t h a t  f o l l o w e d .  The  

c o u r t  o f  a p p e a l  had  spoken  c l e a r l y  a n d ,  o n e  had  a r i g h t  t o  

e x p e c t ,  f i n a l l y  o n  t h e  t w o  y e a r  g a p  i s s u e .  The  180 d e g r e e  

t u r n  t a k e n  i n  t h e  i n s t a n t  case was s t e e r e d  by  n o  c h a n g e  i n  

s t a t u t e  o r  d i r e c t i v e  f rom t h i s  C o u r t ,  n o r  e v e n  by a  m a j o r i t y  

o n  t h e  c o u r t  o f  a p p e a l .  The l a w  o n  t h e  t i m e l i n e s s  o f  w o r k e r s '  

c o m p e n s a t i o n  claims o u g h t  t o  b e  p u t  back  on  c o u r s e .  

CONCLUSION 

D a n i e l ' s  claim was t i m e l y  u n d e r  t h e  p l a i n  l a n g u a g e  

o f  t h e  a p p l i c a b l e  s t a t u t e s ,  t h i s  C o u r t ' s  Watson d e c i s i o n  and 

t h e  F i r s t  D is t r i c t ' s  r e c e n t  p r e c e d e n t s .  The  c e r t i f i e d  ques -  

t i o n  s h o u l d  b e  answered  i n  t h e  a f f i r m a t i v e ,  t h e  d e c i s i o n  o f  



t h e  c o u r t  o f  a p p e a l  q u a s h e d  and t h e  c a u s e  remanded t o  t h e  

c o u r t  o f  a p p e a l  w i t h  i n s t r u c t i o n s  t o  t h e  court o f  a p p e a l  t o  

reverse t h e  d e n i a l  o f  b e n e f i t s .  
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