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PRELIMIJURY STATEMENT 
* Appellant was the Cefendant and Appellee was the Prosecution in 

the C r i m i n a l  Division of the Circuit Court of the Nineteenth Judicial 

Circuit in and for  I h r t i n  County, Florida. 
.b 

In t h i s  b r i e f ,  the par t ies  

w i l l  be referred t o  as they appear before this Honorable Court. 

?he following syrrbols w i l l  designate the appropriate portions of 

the record: 

"R" Record on Appeal 

'T' ' Transcript of Trial Proceedings 

iv  



ST- OF THE CASE 

An Indictmnt charging Appellant, a sixteen year old brain damaged 

This is  
* 

boy, with Firs t  Degree Murder was f i l ed  on S e p t d e r  23, 1977. 

the third tim Appellant has been before this couyt for  this c e .  

Following Appellant's first t r i a l ,  this Court reversed his conviction of 

sentence of death because the procedure set out in Section 918.017 (l), 

Florida Statutes (1977), requiring bifurcaticm of trials when insanity was 

asserted, had been declared unconstitutional while Morgan's Appeal was 

pending. Morgan v. State,  392 So.2d 1315 (Fla. 1981). Tnis court remanded 

Appellant's case for  a new trial. Tne Appellant's second trial was held in  

Decerrber, 1981, and the Appellant was again convicted of the crim. and 

sentenced t o  death. 

the sentence of death. 

Court erred in precluding Appellant from raising the insanity defense, 

reversed the conviction and remanded the case for  a new trial on July 12, 1984. 

(R 228). 

Appellant duly f i l ed  h i s  Appeal frm that conviction and 

This Honorable Court, in concluding that the trial 

The Mandate was issued by this Court on August 17, 1984. (R 227) 

Cn August 27, 1984, the trial Court appointed the O f f i c e  of the Public -4 

Defender for  the Nineteenth Judicial  C i r c u i t  t o  represent the Defendant. (R 239) 

On Septenker 5 ,  1984, the O f f i c e  of the Public Defender f i led  a Motion t o  

Withdraw as Counsel (R 245). The Wtion t o  Withdraw was granted and an Order 

of Appoinmnt of Private Counsel was entered on Septeher  10, 1984, at which 

t k  Robert R. Makemson, Esq. ,  was appointed t o  represent the Defendant in this 

cause (R 249). 

of Insanity on Decder 13, 1984 (R 256). 

The Appellant f i l ed  a Notice of Intent t o  Rely on the Defense 

The Appellant also f i led  a Wtion for  
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a Change of V e n u e  on December 13, 1984 (R 257). Appellant additionally 

f i l ed  three Pbtians ent i t led b t i o n  t o  Preclude Death Qualification of 

Jurors, Wtion t o  Postpone challenges for  Cause of Death-Scruple Jurors 

btil the Penalty Phase, and a Pbtion t o  Preclude czlallenges for  Cause of 

Death-Scruple Jurors. (R 266-271) These three Motions were denied by the 

t r ia l  Court by appropriate Orders entered on February 12, 1985 (R 277-281). 

The Appellant’s Pbtion for  a Change of Venue was also denied by an Order of 

the trial Court entered on February 12, 1985 (R 283). 

an Amended Notice of Intent t o  Rely on the Defense of Insanity on May 1, 1985 

(R 292). 

t o  Rely on the Defense of Insanity (R 205). 

for  a Change of Venw on May 17, 1985 (R 309-311). The Appellant f i l ed  an 

Amnded Second Motion for  a chsnzge of Venue on May 20, 1985 (R 322-328). 

The t r ia l  Court entered its Order denying the Appellant’s Motion for  a Change 

of Venue on May 28, 1985 (R 345). 

w 

The Appellant f i l ed  

Thereafter, the Appellant f i l ed  a Secmd h d e d  Notice of Intent 

Appellant f i l ed  a Secmd Motion 

ckr May 28, 1985, both the Appellant and the Appellee arazaunced ready for  
‘4 

t r ia l  and the selection of the jury cmn-mced 

an May 28, 1985, juror  Franklin was questioned by both the Appellant and the 

Appellee as t o  her abi l i ty  t o  render an advisory reccmmdation as t o  the 

(T-3). During the Voir Dire 

inposition of the death penalty o r  life impris-t should the Appellant be 

found gui l ty  of the c r i n ~  with which he was  charged (T 249-258). The 

Appellee mved t o  excuse juror  Franklin for  cause (T 257). 

objected t o  the said lbt ion (T 258). 

Cause and juror F r d l i n  was excused (T 258). During the process of seldcting 

t h e  jury; juroP;-BGnkS,’~whi~e Gfteing in open Court, in respanse t o  a c$ueation 

The Appellant 

The tr ial  court granted the Motion for  
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from the Court as t o  whether he or  another juror  knew anyme involved in 

this case, answered "Yes. 

the tirre". 

A t  the t k  he was  convicted, I was in court at 
z 

Juror B l a n k s ,  in response t o  another questim by the Court as 

t o  whether or  not he knew J e s  Morgan, answered "Not personally, but at 

the tirre he was cmvicted, I was in C m r t " .  

t o  a questim by the Court as t o  whether he knew anything about the case 

other than what he was told in the courtroom, answered " b l y  the t k  I was 

in the Court at the tirre". (T 545-548). At that t k ,  counsel for  the 

Appellant informed the Caurt that he had a mtim t o  make. 

Subsequently, again in response 

He further asked 

the Court and informed the Court that the record would reflect the staterents 

of Mr. B l a n k s  in front of the jury. 

based upon the staterrents of juror Blanks  in front of the jury. 

denied the k t i o n  for a Mistrial (T 551). 

Appellant then made a Motim for  Mistrial 

The trial Court 

The twelve jurors were selected and sworn m May 28, 1985 (T 686). 7ho 

alternate jurors were selected and sworn in (T 774). 

The t r ia l  Judge gave his preliminary instructions t o  the jury (T 800). '*v 

The Appellee and Appellant gave their respectim opening a r w t s  (T 802-814). 

The Appellee presented a l l  of its evidence t o  the jury and the Appellee 

rested (T 1158). 

The tr ial  Court denied the Appellant's Motim for  Judgn-mt of Acquittal (T 1162). 

Before the Appellant con-mnced presentation of his side of the case, the Appellee 

entered a Motion t o  preclude the Appellant's two expert psychiatric witnesses 

fromtestifying as t o  the contents of any staterrents the Appellant had made t o  

them while under hypnosis and t o  further preclude the Appellant from offering 

into evidence the testinmny of i t s  two expert psychiatric witnesses as t o  their  

opinims or  cmclusims as t o  the defendant's insanity i f  their opinims or  

The Appellant f i l ed  a Pbtion for  Judgmnt of Acquittal (T 1161). 
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conclusions were based on any statemnt made l@ the Appellant t o  the two 

.. psychiatric expert witnesses while under hypnosis. The t r ia l  court entered 

i ts  Order sustaining the Appellee's objection, thereby granting the Appellee's 

Motion and precluding the Appellant f rom offering into evidence any statemnts 

made by the Appellant which were procured during hypnosis. 

further entered i ts  Order precluding the Appellant from offering into evidence 

the test inmy of i t s  two psychiatric experts as t o  their opinions or  conclusions 

if they were based upon the Appellant's staterrents t o  them while under hypnosis. 

The Appellant objected t o  the Court's ruling for  the record and counsel for  the 

Appellant stated on the record that ,  based upon the court's rulings, he was 

The t r ia l  Court 

precluded frm calling either of his two psychiatric experts as witnesses m 

behalf of the Appellant (T 1206). The Appellant was a l lmed t o  proffer into 

evidence the testimony of his two expert psychiatric witnesses in the absense 

of the jury (T 1210-1348). Counsel for  the Appellant further s ta ted for  the 

record that ,  based upon the court's prior  ruling, the Appellant would offer 

no further testimony or evidence on i ts  behalf and that the Appellant would 

rest i ts  case (T 1349-1355). 

The Court then entered i ts  Order denying the Appellant's Motion for  a 

Judgemnt of Acquittal at the end of the entire case 

and the Appellee gave their closing argumnts 

structions e r e  presented t o  the jury  (T 1422). 

of guil ty as t o  the criTIle charged (T 1445-1446). 

took the position that the Appellant was ent i t led t o  present evidence t o  the 

jury during the penalty phase as t o  that t e s t k y  which was previously pre- 

cluded frm being offered in to  evidence by the t r ia l  Court's pr ior  ruling (T 1476). 

(T 1386). The Appellant 

(T 1397-1405). The jury in- 

The jury rendered i ts  verdict 

The Appellee admitted and 
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. 

The Appellant announced that it would rely an the evidence presented during 

the guilt or  innocence phase of the tr ial  as t o  the aggravating and mitigating 

factors which were t o  be considered by the jury in the penalty phase (T 1497). 

The Appellant presented i ts  evidence as t o  the mitigating factors t o  be can- 

sidered by the jury by call ing i ts  two expert psychiatric witnesses (T 1498-1648). 

The Appellant's mother, Alice Morgan, tes t i f ied  an behalf of the Appellant 

(T 1685). The Appellant tes t i f ied  an his o m  behalf (T 1689). 

rested i ts  case as  t o  the mitigating factors t o  be cansidered by the jury (T 1697). 

The Appellee presented evidence in rebuttal  The Appellee concluded 

i ts  presentatian of the evidence in rebuttal  an the penalty phase of the trial 

(T 1748). 

jury as t o  the penalty phase (T 1758-1773). 

t o  the law on the three aggravating factors proposed by the Appellee and the 

four mitigating factors proposed by the Appellant for  i t s  consideratian as t o  

the advisory opinion an the sentence which it would recornrend t o  the Court (T 1793- 

1795). 

The jury returned with i ts  verdict and in a vote of 7 t o  5 advised and recomrended 

t o  the Court that it impose a sentence of death upon the Appellant (T 1802). 

The trial Court, finding three aggravating factors and two mitigating factors,  

imposed the sentence of death upon the Appellant (T 1809). 

entered i ts  Findings of Fact by the Court on June 7, 1985 (R 391-394). 

The defense 

(T 1698). 

The Appellant and the Appellee gave their closing argmmts t o  the 

The Court instructed the jury as  

The jury deliberated as t o  its advisory opinian and recornrendation (T 1799). 

The trial C o u r t  

5 



STATEMENT OF THE FACTS 

' The instant case involves the death of Gertrude Trbovich on June 6 ,  

1977. 

or  innocence of Appellant. 

proceedings. 

the process of selecting the jury, prospective juror Blanks, in response t o  

a question by the Court as to  whether or  not he knew anyone involved in the 

case or  was he related to  anyone involved in the case, stated "At the t i m e  

he Lras convicted, I was in  Court at that time". 

a question by the Court as t o  i f  he knew J m s  Morgan, he stated "Not 

personally, but at the tim he was convicted, I was in Court". 

again, in response to  a question by the Court as to  whether he knew anything 

about this case other than what he was told in Court, juror  B l a n k s  responded 

' b l y  the t i m e  I was i n  the Court at the time". 

the Appellant made a Motion for  a Mistrial based upon the statemmts of 

prospective juror Blanks which w e r e  made in open Court before the other 

prospective jurors 

Mistrial (T 551). 

the jury, prospective juror Franklin was questioned by counsel for  both the 

Appellant and the Appellee as t o  her death qualifications. 

State mved for cause to  excuse prospective juror Franklin (T 257). 

for the Appellant objected (T 258). 

prospective juror Franklin for  cause (T 258). 

The trial was divided into two phases. Phase one involved the guil, 

Phase two involved the advisory sentencing 

The selection of the jury c m n c e d  on May 28, 1985. During 

Then again, in response t o  

Thereafter, 

(T 545-548) Counsel for  

(T 549-550). The trial  Court denied the Motion for a 

Subsequently, during the continued process of selecting 

(T 249-256) The 

Counsel 

The Court granted the Motion t o  excuse 

After the twelve jurors and two alternate jurors were selected and 

sworn in ,  the t r ia l  conmnced on May 28, 1985. 

after the presentation of i t s  witnesses (T ll58). 

The State rested i t s  case 

The Appellant mved for  a 

V 

u' 
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Judgmnt of Acquittal which was denied by the trial court (T 1161-1162). 

Prior t o  the presentation of evidence and witnesses by the Appellant, the 

State f i l ed  a b t i o n  t o  preclude the Appellant from offering into evidence 

the test inmy of i t s  two expert psychiatric witnesses, Dr. Caddy and Dr. Kosen. 

?he Appellee asked the court t o  enter an Order precluding either of these two 

expert psychiatric witnesses fromtestifying as t o  any statements which the 

Appellant, Jaws Morgan, made t o  them during hypnosis and for  a further Order 

precluding the Appellant f rom offering into evidence the t e s t h y  of these 

two expert psychiatric witnesses i f  their opinions and conclusions as t o  the 

sanity or  insanity of the Defendant were based upon the statements made by the 

Appellant t o  these two said experts while under hypnosis (T 1163). The t r ia l  

Court sustained the Appellee's objections and entered an Order precluding the 

Appellant Ei-om offering into evidence the testimony of i t s  two psychiatric 

expert witnesses as t o  any staterrents made by the Appellant t o  these two said 

witnesses while under hypnosis and further precluding the Appellant from 

offering into evidence the testimony of i t s  two psychiatric expert witnesses 

as t o  their opinions or  conclusions as t o  the insanity of the Cefendant because 

they were based upon the information &ich they obtained while the Appellant 

was mder hypnosis (T 1189) Counsel for  the Appellant s ta ted for  the record 

that he could not call either of i t s  two psychiatric expert witnesses based 

upon the c o u r t ' s  d i n g  (T 1206). The trial Court allowed the Appellant t o  

proffer into evidence, in the absence of the jury, testimsny of i t s  two 

psychiatric expert witnesses. 

Dr. Caddy tes t i f ied  as t o  his qualifications of an expert. Dr .  Caddy was 

proffered as an expert witness and the court entered i ts  ruling qualifying 

Dr. Caddy as an expert witness in clinical psychology and in the use of hypnosis 

(T IZlS). Dr. Caddy tes t i f ied  that he met with the Appellant on three occasions 

7 
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cm April 6 ,  1985, April 19, 1985, and A p r i l  28, 1985 (T 1221). Dr. Caddy 

tes t i f ied that during the first session on April 6 ,  1985, the Appellant 

indicated t o  him that he did not how what had caused the death of 

Mrs. Trbovich. 

not involved in Mrs. Trbovich's death and basically otherwise denied any 

involverent (T 1226). 

he had obtained frm the police reports or  a sunrnary of the police procedures 

that had been f i led  in the investigation of the case, he determined that the 

Appellant was not being t ruthful  w i t h  him (T 1227). 

he left  the Appellant alone and that he returned after 10 minutes (T 1230). 

Dr.  Caddy then tes t i f ied  that he again questioned the Appellant as t o  his 

involverent in the death of Ws. Trbovich and asked the Appellant i f  he was 

ready t o  reveal to  this witness the facts as they had occurred. 

tes t i f ied  that the Appellant i n f o m d  him that he had been dishcmest w i t h  him 

because he was scared and also because on multiple occasions defense attorneys 

had told him not t o  reveal material. Dr. Caddy then went on t o  tes t i fy  that 

the Appellant informed him that he was present in Mrs. Trbovich's house on 

June 6,  1977, and that he renmbered s t r iking Mrs. Trbovich with a wrench. 

He informed D r .  Caddy that he did so because he believed that Iks. Trbovich 

could probably smll the odor of an alcoholic beverage or  of gasoline on his 

breath and that  he believed Mrs. Trbovich was writing a letter t o  h is  mther  

t o  tel l  her about his drinking. 

becam? angry and that he decided that he had t o  stop Mrs. Trbovich fran 

writing t o  h i s  mther .  

h i t  her with the wrench several tines (T 1236). 

the Appellant was very vague about the whole process, but that  he r e h e r s  

He further tes t i f ied  that the Appellant told him that he was 

Dr. Caddy tes t i f ied  that based upon informatian which 

Dr. Caddy tes t i f ied  that 

Dr. Caddy 

The Appellant informed D r .  Caddy that he 

Iie then approached the victim f r m  the rear and he 

Dr. Caddy then teseif ied that 

8 



going back over t o  see the victim t o  determine whether or  not she was 

breathing and that he was afraid that he might have k i l led  her (T 1237).  

Dr.  Caddy then tes t i f ied  that the Appellant informed him that he then 

cleaned himself up and then left the house in fear (T 1237) .  

t es t i f ied  that the Appellant was not able t o  report any of the other details 

involved (T 1238).  

Dr. Caddy 

D r .  Caddy then tes t i f ied  that during the second session 

he performd various tests upon the Appellant and that he determined the 

Defendant t o  have a verbal scale I.Q. test result of 75 and a performance scale i 

test result of 92. Dr.  Caddy tes t i f ied  that although the test results in 

L 

. 

themselves do not prove brain damage at that point, that he then performed 

various other t e s t s ,  including the Rorschach Ink Blot Test  and the lhematic 

Appreciation Tes t .  Dr. Caddy t es t i f ied  that as a result of these t e s t s ,  he 

determined the Appellant t o  be brain damaged or  brain impaired (T 1242).  

Dr. Caddy tes t i f ied  that at the end of the first session he did not choose t o  

attempt, nor did he reach a conclusion as t o  whether or  not the Appellant was 

sane or  insane at the tim of the k i l l ing  of Mrs . Trbovich (T 1243) . Dr. Caddy 

then tes t i f ied  that after the second session, he was able t o  say that, in 

general, on June 6 ,  1977, that  the Appellant was sane. He further tes t i f ied ,  

however, that he was not willing at that point t o  c d t  himself t o  a definit ive 

position on the Appellant's insanity. Dr. Caddy further tes t i f ied  that he 

determined that it was appropriate at that point t o  evaluate the Appellant under 

conditions of clinical hypnosis in order t o  detemine whether or  not the 

Appellant was  sane or insane at the tim that he k i l led  Mrs. Trbovich (T 1245).  

Dr. Caddy tes t i f ied  that during the third visit with the Appellant which 

occurred at the Martin County Detention Center on A p r i l  28, 1985, that he was 

present along w i t h  D r .  Kosen. Dr .  Caddy tes t i f ied  as t o  the process involved 



c 

i n  placing the Appellant under hypnosis and that in a relatively nm- 

threatening way, he questioned the Appellant as t o  his l i f e ,  starting at 

the age of four (T 1247). 

explained to  him the truth as to  what occurred in Mrs . Trbovich's house 

m June 6 ,  1977. Dr. Caddy tes t i f ied that the Appellant i n f o m d  him 

that he had been drinking beer prior t o  entering Mrs . Trbovich's home. 

The Appellmt told D r .  Caddy that he w n t  into Mrs. Trbovich's house in 

order t o  call h is  father and that when he couldn't reach his father, he 

becam exceedingly frustrated and angry. 

Appellant infonred him that he becam angry at Mrs. Trbovich because he 

thought that she was going t o  write a letter to  inform his mther  that he 

had been drinking. Dr. Caddy tes t i f ied that the Appellant walked tmard 

Mrs. Trbovich and beat her w i t h  a crescent wrench across the back of the 

head. 

Mrs. Trbovich's head. 

unable t o  say h m  many tims he had stabbed her. 

blouse off of Mrs . Trbovich up over her breast and pulled dcwn her clothing 

t o  reveal the lower part of her body. Tne Appellant then b i t  Mrs. Trbovich 

m the breast. 

The Appellant then proceeded to  clean up the mess and took Mrs . Trbovich's 

purse and left the house (T 1251-1256). 

sessim lasted four hours and at the end of the sessim, the Defendant was 

soaking w e t  f rom sweat (T l255-1266). 

expert opinim, that at the tine and date of the kil l ing of Mrs. Trbovich, 

that the Appellant did have a mental infirmity, defect or disease. 

tes t i f ied that the rrental infirmity or disease or defect caused the Appellant 

Dr. Caddy then tes t i f ied that the Appellant 

Dr. Caddy tes t i f ied that the 

The Appellant picked up a vase and s l m d  it across the back of 

He then picked up a knife and stabbed her, but he was 

The Appellant ripped the 

The Appellant placed his finger i n  or around her vaginal area. 

Dr. Caddy tes t i f ied that the hypnotic 

Dr. Caddy then tes t i f ied that i n  his 

He further 

10 



t o  lose h is  abi l i ty  t o  understand or reason accurately. 

stated that,  based upon the Appellant's loss of abi l i ty  t o  understand or 

reason accurately, that the Appellant did not know the nature or consequences 

of h i s  acts. 

intend t o  k i l l  Mrs. Trbovich. 

He further 

Dr. Caddy tes t i f ied that he believed the Defendant did not 

He tes t i f ied that the Appellant failed t o  

have the capacity t o  appreciate that the nature of his  actims would in- 

evitably lead t o  Ws. Trbovich's death. Dr. Caddy tes t i f ied  that i n  his  

expert opinion, the Appellant did not have a conscious pre-meditated intent 

t o  k i l l  (T 1263-1264). Dr. Caddy concluded his  t e s t b y .  w 

The Appellant asked the Court t o  reconsider i t s  position and the Court 
J 

denied the Motion t o  Reconsider and restated its Order (T 1283). 

Counsel for the Appellant i n f o m d  the couyt that he intended t o  call 

Dr. Kosen t o  proffer his testirrmny out of the presence of the jury, but that 

it was his intention t o  rest his  case based upon the C o u r t ' s  prior ruling 

(T 1284). 

Dr. Kosen tes t i f ied as t o  h i s  qualificatims as an expert. 

ruled that Dr. Kosen was an expert i n  forensic psychiatry and hypnosis (T 1304). 

Dr .  Kosen tes t i f ied that he was not capable of forming a conclusion or opinion 

The Appellant then called Dr. Iknnis F. Kosen as a witness (T 1294). 

The t r ia l  Court 

as t o  the Defendant's insanity or his premeditated intent t o  k i l l  Mrs. Trbovich 

without making reference t o  the third hypnotic sessim (T 1305). 

tes t i f ied that he was involved with two sesssion with the Defendant, the first 

session occurring on April 19,  1985 (T 1306). Dr.  Kosen test i f ied that the 

Dr. Kosen 

Appellant infonred him as t o  his  use of alcohol and that he was prone t o  

sniffing gasoline from an early age (T 1307-1309). Dr. Kosen test i f ied that 

the Appellant made a staterrent to him as t o  the events which occurred on 

June 6, 1977. Dr. Kosen tes t i f ied that the Appellant infonred him that he-had 

11 



arrived at the Trbovich residence in connection with his  job t o  m her 

lawn. 

went t o  Nrs. Trbovich's door in order t o  ask permission t o  make a phone 

call t o  his father. The Appellant infonred this  witness that he became 

very angry when he was not able t o  reach his father by phone. 

further infonred him that after caning out of the bathroom, that he struck 

Nrs. Trbovich several tims w i t h  a crescent wrench. 

i n f o m d  this  witness that he had struck Mrs. Trbovich because he was 

concerned and afraid that Mrs. Trbovich was writing a letter t o  his  mother 

t o  informhis mther as t o  his use of alcohol. 

Dr. Kosen further tes t i f ied that the Appellant told him that he 

The ?Appellan 

The Appellant had 

The Appellant informd this 

witness that he struck Nrs. Trbovich several tims with the crescent wrench 

and that he recalled stabbing her. 

body in the kitchen and attempting t o  wipe up the blood with a wash rag (T 1312 

Dr. Kosen then tes t i f ied that after the first examination of the Appellant, he 

was unable t o  form an opinion as t o  the Appellant's sanity on June 6 ,  1977 

(T 1315). 

that the Appellant was brain impaired or  brain damaged (T 1317). 

then tes t i f ied that it was determined at  that point that it was necessary t o  

place M r .  krgan  under hypnosis in order t o  provide him with the abili ty t o  

recall  the events of June 6 ,  1977. D r .  Kosen tes t i f ied that he was present i n  

the Martin County Detention Center on A p r i l  28, 1985, when D r .  Caddy pe r fomd 

the hypnotic interview with the Appellant (T 1317). 

he did not take part i n  the questioning of the Appellant but that he was present 

and provided D r .  Caddy with certain written questions which  he might pose t o  

the Appellant (T 1317). 

Dr. Caddy a more detailed and specific version of the events which occurred on 

June 6 ,  1977 (T 1319). 

He further rerrmbered standing up over her 

Dr. Kosen did testify that he had reached the opinfmar colldlusion 

Dr. Kosen 

D r .  Kosen tes t i f ied that 

Dr. Kosen tes t i f ied that the Appellant gave t o  h i m  and 

D r .  Kosen tes t i f ied that the Appellant was able t o  f i l l  

1315). 

12 



in the gaps in his mmry. 

Mrs . Trbovich with a wrench, that he struck her over the head with the 

vase and that he stabbed her n-rous tims. 

discuss his feelings and his thoughts at the tim while he was striking and 

stabbing Mrs. Trbovich. 

of the genitalia and the putting of his hand in the vagina of Mrs. Trbovich 

(T 1319-1320). Dr. Kosen then testified that it was his expert opinion that 

on June 6 ,  1977, during the killing of Gertrude Trbovich, that the Appellant 

did have a rrental infirmity, defect or disease. 

the rnental infirmity, defect or desease did cause the Appellant t o  lose his 

The Appellant stated that he had struck 

?he Appellant was able t o  

The Appellant i n f o m d  the two doctors of his licking 

He further testified that 

8 

. 
ability to  understand or reason accurately. He testif ied that because of the 

loss of the ability to  reason or understand accurately, the Appellant did not 

know what he was doing. He further testified that the Appellant did not knm 

that his acts were wrong. He testif ied that the Appellant did not understand 

the nature of his act and i ts  consequences. 

Appellant did not know at that tim that his act was wrong. 

testified that in his opinion, the Appellant was insane a t  the tim of the 

kil l ing of Mrs. Trbovich on June 6 ,  1977. 

the hypnotic session with the Appellant, he was not able t o  draw a cmclusion 

or opinion one way or the other as to  whether or not the Appellant was  sane or 

insane at the tim of the killing of Mrs. Trbovich (T 1321-1342). 

cmcluded his t e s t b y .  

He further testif ied that the 

Dr .  Kosen further 

Dr. Kosen testif ied that prior t o  

Dr. Kosen 

Counsel for the Appellant then infonred the Court that based upon the 

Court's rulings and based upon the fact that the two expert witnesses had in- 

formed him that they were not able t o  state an opinion as to  Mr. Wrgan's 

sanity without reference to  anything related to  their hypnotic sessim, that 
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"I have no insanity defense and I am not going t o  call them for any purpose''. 

The Appellant rested h is  case without offering any evidence (T 1355). 

The Court entered i ts  Order denying a Wtion for Jud-t of Acquittal 

at  the end of the entire case (T 1386). 

their  closing arguments (T 1397-1413). 

(T 1422). 

Degree (T 145-1446). 

The Appellant and Appellee gave 

The Court read the jury instructions 

The jury returned i ts  verdict of guilty of Murder i n  the first 

The second phase of the trial began. The Appellee admitted on the 

record and took ~e posi t im that the Appellant was enti t led t o  put on 

. 

evidence that the Appellant was  placed under hypnosis, the testimony of the 

Appellant's two expert witnesses as t o  the statemnts made by the Appellant 

while under hypnosis and the opinions or conclusions of the two expert psychiatric 

witnesses as t o  the Defendant's insanity even though they were based upon the 

statemnts made t o  them by the Appellant &ile under hypnosis (T 1476). 

Appellee announced t o  the C o u r t  and t o  the ju ry  that it would rely on t he 

evidence presented in the guilt  and innocence phase t o  establish three 

The 

aggravating factors for the jury's consideration as t o  it advisory sentence 

(T 1497). 

mitigation. The Appellant called Dr. Caddy, the clinical psychologist, t o  

tes t i fy  on behalf of the Appellant (T 1498). 

expertise, and the Court found Dr. Caddy t o  be an expert i n  clinical psychology 

and i n  the f ie ld  of hypnosis (T 1502-1516). 

interviewed the Appellant on three occasions. 

first i n t e r v i e w  on April 6, 1985, lasted seven hours. D r .  Caddy tes t i f ied 

that he determined during the f i r s t  session that the Appellant could not read 

The Appellant camnenced i ts  presentation of i t s  evidence in 

D r .  Caddy tes t i f ied as t o  his  

D r .  Caddy tes t i f ied that he 

D r .  Caddy tes t i f ied that the 

or write. He also determined from the Appellant that there was  a lmg history 

14 



of substance abuse including the use of alcohol and the inhalation of 

gas b s .  

made t o  him by the Appellant during the first session, as stated hereinabove. 

Dr. Caddy then tes t i f ied as t o  the inconsistent staterents 

Dr. Caddy then tes t i f ied that he determined that the Appellant was not being 

truthful with h i m  based upon information which he had obtained fram the 

police reports, as stated hereinabove. Dr. Caddy then tes t i f ied that the 

Appellant provided him with a second version of the events as previously 

stated (T 1518-1535). D r .  Caddy tes t i f ied that he determined that the 

Appellant was brain damaged in that there is  a "left hemisphere of brain 

impairmnt likely limited t o  the temporal lobe that is  really quite 

pronomced and profound in this man's case". (T 1536). D r .  Caddy tes t i f ied 

that after the first session with the Appellant on April 6 ,  1985, he was not 

able t o  form an opinion as t o  the Appellant's sanity or insanity cm June 6 ,  

1977 (T 1538). Dr. Caddy then tes t i f ied that a second session with the 

Appellant took place on April 19, 1985, and that the second session lasted 

for four and me-half hours. 

Appellant t o  him during that second session, as stated hereinabove. 

He tes t i f ied as t o  the s t a t e n t s  made by the 

Dr. Caddy 

tes t i f ied that as a result  of the second session with the Appellant, and based 

won the vagueness with vhich the Appellant had reported the information as t o  

the events of June 6 ,  1977, he was again not capable of concluding or drawing 

an opinion as t o  whether or not the Defendant was sane or insane at that tim. 

Dr. Caddy tes t i f ied that at that point it was determined that in order t o  clear 

up some of the vagueness and t o  f i l l  in the gaps, it was determined that a 

procedure known as Age Regression Hypnotic Induction should be used. 

that on the third visit he placed P k .  Pbrgan under hypnosis (T 1539). 

tes t i f ied that the third and the hypnotic session occurred on April 28, 1985, 

He tes t i f ied 

Dr. Caddy 
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at the Martin County Detention Center. 

were present during the four and me-half hour sessim. 

he placed the Defendant i n  a hypnotic state. 

Defendant was able t o  give h i m  a mre complete and detailed descriptim of 

the events of June 6 ,  1977. 

had been sniffing gasoline the ni& prior t o  the ki l l ing of Mrs. Trbovich 

and, again around 9 :30  t o  1O:OO in the mming on that day. Tie Appellant 

told them that he had sniffed some mre gasoline around nom-tine t o  

approximately 1:OO o'clock. 

drank several beers m that day. 

approached Mrs. Trbovich's door, he determined thathe knew that he had 

been drinking. The Appellant entered the victim's house t o  use the telephone 

and he became very frustrated when he could not get in touch with his  father, 

as he needed his father's p e d s s i m  t o  go home. 

that he be allowed t o  use the bathroom. 

using the bathroom, he opened the door and he sees Mrs. Trbovich writing s m -  

thing. The Appellant became absolutely assured that M r s .  Trbovich was writing 

t o  his mther  in order t o  inform her that she had sml led  alcohol on the 

Appellant's breath and that he decided that he had t o  stop her. 

informed them that he struck her with the crescent wrench and that he hi t  her 

across the head ~ L t h  the vase. 

knife and stabbed Mrs. Trbovich, but he did not knm how m y  tirres. 

Appellant ripped Mrs. Trbovich's blouse and pulled it up over her w a i s t  and 

tmards the top of her torso, revealing her breasts. 

down her clothing and then her undergarmats be lm her groin. 

b i t  her m the breast and then placed h is  hmds inside her vagina, althou& 

He tes t i f ied that he and Dr. Kosen 

He tes t i f ied that 

He tes t i f ied that the 

The Appellant told him and Dr. Caddy that he 

The Appellant reported t o  them that he also 

The Appellant told them that when he 

He requested of Mrs. Trbovich 

The Appellant i n f o m d  them that after 

The Appellant 

The Appellant told them that he picked up a 

The 

The Appellant pulled 

The Appellant 
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he had no intention of hurting her, but rather that he was intrigued 

about this whole process. 

and went over t o  see i f  Mrs . Trbovich was breathing. 

The Appellant then stood up, becam scared, 

The Appellant then 

determined that there was nothing he could do t o  help her, he takes her 

purse, he cleans himself up and he proceeds t o  leave (T l543-1548). 

Dr. Caddy then tes t i f ied that,  in his expert opinion, the Appellant did 

have a mnta l  infirmity, defect or disease at the tine of the ki l l ing of 

Mrs. Trbovich. 

defect or disease, the Appellant lost  his  abi l i ty  t o  understand or reason 

He tes t i f ied that as a result of the mnta l  infirmity, 

accurately. He tes t i f ied that because the Appellant had lost  the abi l i ty  t o  

understand or reason accurately, it was his opinion that at the time of the 

attack upon Mrs. Trbovich with the wrench or with the knife, that the 

Appellant's capacity becam so diminished as t o  render h i m  incapable of 

appreciating the consequences of his acts (T 1548-1549). 

tes t i f ied that,  in his expert opinion, the crime for which the Defendant was  

t o  be sentenced was c d t t e d  while he was under the influence of extren-e 

Dr. Caddy further 

rental or ermtional disturbance. 

on Mrs. Trbovich, he was incapable of conforming himself t o  the requiremnts of 

law or  t o  appreciate the criminality of his conduct (T 1552-l553). 

He further tes t i f ied that during the attack 

The Appellant then called Dr. Kosen, the psychiatrist, t o  tes t i fy  on 

behalf of the Appellant (T 1614). 

qualifications and the court determined Dr. Kosen t o  be an expert i n  forensic 

psychiatry (T 1615-1627). Dr .  Kosen tes t i f ied that he examined the Defendant 

on two occasions. 

occurred at  the Martin County Jail and that it lasted three hours. 

D r .  Kosen tes t i f ied as t o  his expert 

He tes t i f ied that the first session on A p r i l  19, 1985, 

He tes t i f ied 

as t o  the s ta temts  made t o  him by the Appellant at that time. 

of the Case as appears hereinabuve) 

(See Sta temnt  

He tes t i f ied that generally the Appellant 
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remembered striking Mrs. Trbovich with a wrench and attempted to  clean up 

the blood (T 1632). 

or nuke a determination as to  the Defendant's sani ty  of insanity at the end 

of the f i r s t  session 

determined that a hypnotic session was necessary (T 1636). 

he was present during the hypnotic session which occurred on A p r i l  6 ,  1985, 

* 

D r .  Kosen testified that he could not draw a conclusion 

(T 1635). Dr. Kosen testified that it was then 

He testified that 

at the Martin Caunty Jail and that he took notes and presentedwritten 

questions to  Dr. Caddy (T 1636). He testified that the Appellant gave a full 

. 

account and was able t o  f i l l  in s m  of the gaps and did give a mre detailed version 

of the events of June 6 ,  1977, during the four hour session while under hypnosis 

(T 1638). 

them a l i t t l e  mre on his feelings or mtives when he walked into Mrs. Trbovich's 

house and when he cam. fram the bathroom (T 1638). 

Facts hereinabove). 

Mr .  Trbovich if he could use her bathroam. 

becarre afraid for the p u n i s b n t  that might follow and that he becamz angry at 

Mrs. Trbovich. 

think that he was not only angry, but he wanted to  hurt her. 

he took out the wrench and impulsively struck her an the head. 

he struck her a number of t k s .  

had a look on her face that was similar to  the look his mther would give him 

when she was angry. 

to  that which his mther gave his father when she was fed up with his drinking 

Dr .  Kosen further testified that the Appellant was  able to  relate t o  

(See the Statement of the 

Dr. Kosen testified that the Appellant stated that he asked 

The Appellant told them that he 

He stated that he carre out of the bathroam and that he began t o  

He told t h e m  that 

He stated that 

He stated that he becarre angrier and that she 

He stated that the look on Mrs. Trbovich's face was similar 

or he cam. h m  late, or had done smth ing  wrong. He said that he began to  

panic and becam. afraid. A t  that point he virtually exploded and he threw a 

vase f i l led with f l m r s  at her. He then stabbed her a nunher of times, 
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senselessly without realizing what he was doing. 

lowred her pants. 

her vagina. 

what was going on around him. 

as t o  whether or  not Nrs. Trbovich was dead or alive. 

about trying t o  clean up the blood and t o  clean h i s  clothes (T 1639-1641). 

D r .  &sen then tes t i f ied  that ,  in his expert opinion, the Appellant had a 

mntal infinnity,  defect or  disease on June 6,  1977, during the k i l l i ng  of 

Mrs. Trbovich. He t es t i f ied  that as a result of the rental infirmity, defect 

or  disease, the Appellant lost  h i s  ab i l i ty  t o  understand or  reason accurately. 

He t es t i f ied  that  as a result of the loss of ab i l i ty  t o  understand or  reason 

accurately, the Appellant did not know what he was doing. He t es t i f ied  that 

as a result of the loss of the abi l i ty  t o  reason or  understand, the Appellant 

did not know what would result frmhis actions and that he did not understand 

the consequences of his acts (T 1643-1644). 

was insane at the tim of the k i l l ing  of Mrs. Trbovich (T 1646-1647). 

t es t i f ied  that the c r k  for  which the Appellant was  t o  be sentencedwas 

c d t t e d  while he was under the influence of extrem mntal or  emtional  

disturbance and that the Appellant's capacity t o  appreciate the criminality of 

his conduct or  t o  conformhis conduct with the requiremnts of lm was sub- 

stant ia l ly  impaired (T 1647-1648). 

He raised her blouse and 

He b i t  her on the ri&t breast ,  and he put his hand into 

He b i t  or licked her genitalia and that he stood up and realized 

The Appellant becam2 horrified and concerned 

The Appellant set 

He tes t i f ied  that the Ikfendmt 

He 

The Appellant's mther ,  Alice firgan, tes t i f ied  on behalf of the Appellant 

(T 1685-1688). 

Appellant rested and presented no further evidence (T 1697). 

The Appellant tes t i f ied  on his om behalf (T 1689-1696). The 

3 

19 



. 

f 

The State presented i ts  evidence as t o  the penalty phase of the trial. . 
Dr.  McKinley Cheshire,a psychiatrist ,  t es t i f ied  that he d e d  the Appellant 

in 1977. 

June 6 ,  1977, based upon two clinical examinations. D r .  Cheshire tes t i f ied  

that the Appellant was a "sexual psychopath" and had an "inadequate persmality". 

Dr. Cheshire tes t i f ied  that the Appellant knew what he was doing at the tim he 

murdered Mrs. Trbovich and that he knew h a t  he was doing was wrung. 

tes t i f ied  that the Appellant knew what would result f r m h i s  actions at the 

t~ he k i l led  Mrs. Trbovich and that in h is  expert opinion, the Appellant 

was not under the influence of extrem m t a l  errrotional disturbance at the 

tine of the k i l l ing  of Mrs. Trbovich. He further tes t i f ied  that the Appellant's 

capacity t o  appreciate the criminality of his canduct and t o  ccmfomhis canduct 

t o  the requirements of law was not substantially impaired. (T 1700-1707) 

Appellee concluded its presentation of the evidence t o  be submitted t o  the 

jury on the penalty phase of the trial (T 1748). 

gave their closing argunmts t o  the jury as t o  the penalty phase of the trial 

(T 1758-1773). 

aggravating factors and four mitigating factors which it was t o  cmsider (T 1793- 

1795). The jury cammced i ts  deliberation as t o  i t s  advisory sentence (T 1799). 

The jury returned and rendered an advisory opinion that the Court should irnpose 

the death penalty upon the Defendant, by a vote of 7 t o  5 (T 1801-1802). 

.i He tes t i f ied  that in h is  expert opinion, the Defendant was sane m 

He 

The 

The Appellee and the Appellant 

The Court gave i ts  oral  jury instructims as t o  t o  three 

The 

Court imposed the sentence of death ci t ing three aggravating factors and two 

mitigating factors 

by the Court on June 7, 1985 

aggravating factors existed as enurerated in Section 921.141 (5) of the Florida 

Statutes, t o  wit:"ecapital fe lmy was c d t t e d  while the Defendant was engaged 

in the c d s s i o n  of or  an attempt t o  c d t  sexual battery; the capital  felony 

(T 1809). The court entered i ts  written Findings of Fact 

(R 391-394). The court found that  three 
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was especially heinous, atrocious and cruel; and, the capital felony was 

a h d c i d e  and was c d t t e d  in a cold, calculated and prerneditated manner 

Tne Court found two 

1 

.) without any pretense of mral or  legal justification. 

mitigating factors t o  exist as enmerated i n  Section 921.141 (6) t o  wit: 

The age of the Defendant at the tim of the criTTle ( i .e .  16 years of age) ; and, 

any other aspect of the Defendant's character or record, and any other circun- 

stance of the offense ( i .e .  the Defendant's father was an alcoholic and the 

Defendant observed h is  father drunk on m y  occasions while the Defendant was 

a child). 

c d t t e d  vhile the Defendant was under the influence of extrerne rnental or 

emotional disturbance. 

t o  appreciate the criminality of his conduct or t o  conformhis conduct t o  the 

requir-ts of law was not materially, substantially impaired. 

specifically determined that there existed sufficient aggravating circmtances 

and insufficient mitigating circumstances t o  outweigh the aggravating factors 

The Court specifically found, that the capital felony was not 

The court also found that the capacity of the Defendant 

The Court 

(R 391-394). 
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POINTS ON APPW 

POINT - I 

DID THE TRIAL COW ERR IN DENYING THE APPELLANT'S MYTION FOR CHANGE 
OF VENUE, SECOND MYTION FOR CHANGE OF VENUE, AND MNDED SECOND MITION 
FOR CHANCE OF VENUE? 

POINT I1 

DID THE TRIAL COURT ERR IN SUSTAINING THE APPELLEE'S OBJECTION TO THE 
TESTIMONY OF THE APPELLANT'S 'IW EXPERT PSYCHIATFSC WITNESSES DURING 
THE GUILT AND INNOCENCE PHASE OF THE TRIAL AND I N  rmRTHER PRECLUDING 
THE APPELLANT'S 'IW EXPERT PSYCHIATRIC WITNESSES FROM TESTIFYING AS TO 

STATEPlENTS MADE BY THE APPELLANT TO THESE TWO WITNESSES AND IN 
FURTHER PRECLUJIING ?HESE 'IW EXPERT PSYCHIATRIC WITNESSES FROM TESTIFYING 
AS TO THEIR EXPERT OPINION ON THE ISSUE OF 'IHE APPELLANT'S SANITY AND 
STATE OF MIND? 

POINT 111 

DID THE TRIAL COURT ERR I N  DENYING THE APPELTANT'S IDTION FOR JUD9ENT 
OF ACQUITTAL BASED UPON THE INSUFFICIENCY OF THE EYIDENCE TO PROVE 
PREMEDITATION WHERE THE EVIDENCE DID NOT NEGATE ATL REslsoNABLE HYPOIHESES 
OF NON-PREMEDITATED HOMICIDE? 

POINT I V  

DID THE TRIAL COURT ERR IN GRANTING THE APPELLEE'S (XKLLENCE TO PROSPECTIVE 
JUROR FRANKLIN FOR CAUSE? 

POINT v 
DID THE TRIAL COURT ERR I N  FAILING TO GRANT THE APPELLANT'S MYTION FOR A 
MISTRIAL BASED UPON THE STATEPENT MADE BY JUROR BLANKS DURING VOIR DIRE? 

POINT VI 

DID THE TRIAL COURT ERR IN DENYING THE APPELLANT'S MYTION TO PRECLUDE 
DEATH QUALIFICATION OF JURORS, MOTION TO PRECLUDE CHALLENGES FOR CAUSE 
OF DEATfd-SCRUPLE-JURORS AND MYTION TO POSTPONE ( 2 " E S  FOR CAUSE OF 
DEATH-SCRWU-JURORS UNTIL THE P E " Y  PHASE? 

POINT VII  

FKluLD THE IMPOSITION OF THE DEATH PENALTY UPON A BRAIN DAMAGED SIXTEEN YEAR 
OLD CHILD BE GROSSLY DISPROPORTIONATE AND OFFEND THE CONTEMPORARY STANI3ARDs 
OF DECENCY EMBODIED IN THE CONSTITUTION PROHE3ITION AGAINST CRUEL AND UNUSUAL 
PUNISHMENT? 
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I THE TRIAL COURT ERRED IN DET 

POINT I 

!ING THE APPEI IT1 S K Y M C  FOR 
CHANGE OF VENUE, SECOND MICION FOR CHANGE OF VENUE, AND AMENDED 
SECOND MOTION FOR CHANGE OF VENUE. * . 

Prior t o  t r i a l ,  the Appellant f i l ed  a k t i o n  for  Change of V e n u e ,  

a Second Motion for  Change of Venue and an k n d e d  Second Motion for  

Change of Venue .  (R 257-258, 309-311, 323-328). 

each of the three Motions. (R 75-78, 200-213). 

The trial  Court denied 

On January 29, 1985, the Court heard various Motions. A t  that point 

and t h ,  the Appellant brought up before the Court the Appellant's Motion 

for Change of Venue.  

k t i o n  was grounded upon the general concept of pre- t r ia l  publicity, or  

hether it was based upon a confession which had been published in the 

rnedia as in Oliver v. State, 

Appellant informed the Court that he would simply be relying on pre- t r ia l  

publicity in general (R 76). 

Appellant with leave t o  file or  further mve for  a change of venue at a later 

tim (R 78). 

'Ihe Court inquired as to  whether o r  not the said 

250 So. 2d 888 (Fla. 1971). Counsel for  the 

The Court denied the Motion providing the 

On May 24, 1985, at a hearing before the Court, the Appellant brought on 

t o  be heard before the Court the Appellant's Second Motion for  Change of Venue 

and h n d e d  Second Motion for  change of V e n u e  (R 200). 

for  the Appellant informed the Court that the basis for  the lbt ion was the 

publication in the local newspapers of three articles which featured therein 

the alleged confession of the Appellant. 

exhibits t o  the two Pbtions. 

A t  that t i r e ,  counsel 

The three articles were attached as 

(R 312, 326-328). 

In Oliver v. State,  (supra), the Appellant f i l ed  a k t i o n  for  Change of 

V e n e  because the June 27, 1968 edition of the "Tallahassee Democrat", the 

sole daily newspaper published in the general Tallahassee area, featured a 
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transcript of an alleged confession mde by 015ver. 

presented in  sumnarized form followed by selected portians. In the alleged 

confession, Oliver implicated himself and others and he stated a mtive for 

the c r im and gave a description of it. 

a Change of Venue should have been granted. 

otherwise would constitute a "trial by newspaper". 

opinion, resolved the apparent conflict/Singer v. State, 109 So. 2d 7 (Fla. 1959) 

by pointing out that no confession had been presented as par t  of the publicity 

in  that case. 

momcing the general rule that when a l'confession'' i s  featured in  news lredia 

coverage of a prosecution, as in the instant case, a change of venue mtion 

should be granted whenever requested. 

"voir dire process cannot cure the effect of a confession which has been given 

news media coverage". 

general rule is that an application for a change of venue is addressed to  the 

sound discretion of the trial Court and that a ruling refusing t o  grant a 

The transcript was 

This Court held that the Motion for 

This Court held that to  do 

This C a r t ,  in  i t s  
with 

This Court attempted to  resolve the supposed conflict by 

This Court went on to  hold that the 

In Singer v. State, (supra) this Court held that the 

change of venue will not be disturbed except upon a showing that there has 

been a palpable use of discretion. 

a Motion for a Chqe of Venue, the Court mt liberally resolve in favor of 

the Defendant, any doubt as t o  the ability of the State to  fumish him a 

trial by a fa i r  and impartial jury,  and that i f  any reasonable basis is sham 

for a change of venue, a properly made Pbtion should therefore be granted. 

This court held, however, that the trial Court did not c d t  a palpable abuse 

of its discretion in denying the Motion for a Change of Venue simply because of 

wide publicity received concerning the efforts of the Ctxmty Sheriff t o  apprehend 

the Defendant and publicity given to  the Cefendant's alleged dangerous character 

This Court went on t o  say that/&ling upon 
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and further pi 5 t y  of a rewan for the arrest and conviction of the 

slayer. 
' 

t 

The Appellant would submit that the Court erred for  two reasons. 

F i r s t ,  the Appellant would submit that the tr ial  Court's denial of the \ 

Wtion for  a Change of Venue was in error  in that the Appellant had es- 

tablished sufficient evidence of general pre- t r ia l  publicity. 

renmbered that this case had been previously t r ied  on two occasions. 

Consequently, both of those convictims and death sentences were reversed and 

remanded back t o  the trial burt for  subsequent tr ial .  

tr ial  in December, 1977, the Appellant f i l ed  a %tion for  a Change of Venue 

which was denied. 

because of the fact that the conviction and sentence had been reversed and 

It must be 

Prior t o  the first 

Tne second t r ia l  produced an additional m u n t  of publicity 

that the case was being remanded back t o  Martin County for  a second tr ial .  

No Motion for  a Change of Venue, however, was mde prior  t o  the second trial. 

This Appellant would submit that  a sufficient showing of general pre- t r ia l  

publicity was established by the following facts :  

t r ied  and the Defendant was convicted on two pr ior  occasians on the charge 

of Firs t  Degree I%rder; the Cefendant had previously been sentenced on two 

pr ior  occasions; the two prior convictions for  Firs t  Degree Murder and the 

two pr ior  sentences of death were reversed and remanded back t o  the t r ia l  Court; 

the general pre- t r ia l  publicity pr ior  t o  the third and instant t r ia l  eqhasized 

that the Appellant had previously been t r ied,  convicted and sentenced t w i c e  

for  the very SEE crim for  which he was then scheduled t o  stand trial in 

The same case had been 

Martin County. 

In McCaskill v. State,  344 So. 2d 1276 (Fla. 1977), th i s  Court adopted 

the test/%th in w h y  v. Florida , 421 U.S. 794, 95 S .C. t  2031, 44 L. Ed. 2d 

589 (1975) and in Kelly v. State,  212 So. 2d 27 (Fla. 2d DCA 1968) for  
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* 

determining whether or  not t o  grant a change of venue. 

test, determination must be made as t o  whether the general state of mind of 

the inhabitants of the cormnrnity is so infected by knowledge of the incident 

and accompanying prejudice, bias,  and preconceived opinions that jurors 

According t o  that  

cannot possibly put these matters out of their minds and t ry  the case solely 

on the evidence presented in the courtroom. In Maming v. State,  378 So. 2d 

378 (Fla. 1979), this Court held that a t r ia l  Judge is  bound t o  grant a 

Motion for  a W g e  of Venue d~en the evidence presented reflects that the 

camnvnity is  so perversely exposed t o  the circumstances of the incident that 

prejudice, bias and preconceived notians are the natural result. This Court 

went on t o  say that the trial Court may mke that determination upon the 

basis of evidence presented prior t o  the comncrzcernent of the jury selectim 

process o r  may withhold making the determination mtil an attempt is  made t o  

obtain impartial jurors t o  t r y  the cause. This Court held that  the evidence 

sufficiently established that the corMnmity was so perversely exposed t o  the 

circunstances of the incident that the Defendant could not secure a fair and 

impartial trial in Columbia County. 

for a Change of Venue should have been granted. 

determined on i ts  awn facts. 

a change of venue were rejected in J%Caskill v. State, 344 So. 2d 1276 (Fla. 1977) ; 

Dobbert v. State,  328 So. 2d 433 (Fla. 1978) ; Murp hy v. Florida, (supra); and 

'I2lomas v. State,  374 So. 2d 508 (Fla. 1979) . The Appellant would submit, 

however, that the facts which were knm t o  the Court at the t i m e  of the 

Motion for  a h n g e  of Venue =re sufficient t o  require the granting of the 

said Motion upon the gromds of general pre- t r ia l  publicity. 

As such, this Court held that the Motion 

Obviously, each case must be 

Similar claim of prejudice for  failure t o  grant 
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The Appellant wuld submit, homver, that even i f  this Court should rule \I 

that there was not a sufficient showing of general pre-trial publicity, that 

the decision of this Court in Oliver v. State, (supra) requires and mandates that 

this Honorable Court find that the tr ial  Court erred in denying the Pbtion 

for a Change of Venue. 

cannot cure the effect of a confession which has been given news media coverage. 

A s  such, the only determination left  for this court t o  make i s  whether or  not 

there has been a sufficient showing at  the t r ia l  level of a "confession" which 

has been "featured" in the local news mdia. 

were attached t o  the various Pbtions shows that the newspaper articles specifically 

refer to  a "hypnosis session in which Jams Pbrgan detailed the 1977 stabbing of 

an elderly Stuar t  woman". 

Mrs. Trbovich several times with a crescent wrench. 

This Court stated therein that the voir dire process 

A review of the exhibits which 

During the session, "Morgan described how he hi t  

Then, while she s t i l l  

fought with him, he dragged her into the kitchen and stabbed her dozens of tims 

with a bread knife. He then sexually mlested her, according t o  the recording". 

The article then went on t o  state that 'Pbrgan, who m d  the lawn at Mrs. 

Trbovich's h m ,  said under hypnosis 

a letter t o  his mther t o  t e l l  her that she had seen him drink a beer, he was 

afraid his mther wuld be angry and take away his mtorcycle". 

second newspaper article which was attached t o  the Pbtion again referred t o  

''a video tape in which murder suspect J m s  Morgan, under hypnosis, detailed the 

1977 stabbing death of an elderly Stuar t  woman". 

tha t  the three newpaper articles clearly refer to  a "confession" and that the 

confession was "featured" in the newpaper articles thereby mandating and 

requiring the granting of the MDtion for a Change of Venue. 

that he thought Mrs. Trbovich was writing 

(R 326). The 

The Appellant would submit 
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In ccmclusicm, it is clear that the tr ial  Court erred in  denying the 

%tion for a Change of Venue in the first  instance in that there was a 

sufficient showing of general pre-trial publicity and in the second instance 

because of the featuring of a confession by the Appellant in the local news 

n-edia. 

ranand for a new tr ial .  

Therefore, this court should vacate the Jud-t and Sentence and 
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POINT I1 

THE TRIAL COURT ERRED I N  SUSTAINING THE APPEL;LEE'S OBJECTION TO THE 
TESTII'KINY OF DR. CADDY AND DR. KOSEN AND I N  mJRTHER PRECLUDING THE 
APPELLANT'S 'IWO PSYCHIATRIC WITNESSES FROM TESTIFYING AS TO THE 
STATEMENTS MADE BY THE AF'PELJANT WILE UNDER HYPNOSIS AND I N  FURTHER 
PRECLUDING THESE TMl EXPERT PSYCHIATRIC WITNESSES FROM TESTIFYING AS 
TO THEIR OPINION AS TO THE AF'PELLANT'S INSANITY AT 'ME TIME OF THE KILLING. 

' 

Simply stated,  the trial Court erred in i ts  reading, interpretation and 

application of Rodripyes v. State,  327 So. 2d 903 (Fla. 3d DCA 1976). 

Alternatively, the t r ia l  Court erred in misreading, misinterpreting o r  mis- 

applying Bundy v. State,  

So. 2d 9 (Fla. 1985). 

455 So. 2d 330 (Fla. 1984) and Bmdy v. State,  471 

At the close of the presentation of the evidence by the Appellee, and after 

the c o u r t ' s  denial of the Appellant's Motion for  a Judgrmt of Acquittal, and 

prior t o  the cmrencemnt of the presentation of the evidence on behalf of the 

Appellant, the Appellee, by way of a Motion, objected t o  the tes t inmy of 

Dr. Caddy and Dr. Kosen, the Appellant's two expert psychiatric witnesses, 

from testifying. Tne Appellee objected t o  these two expert psychiatric witnesses 

testifying as t o  any of the statemnts made by the Appellant while under the 

influence of hypnosis during the session h i c h  occurred m April 28, 1985. (T 1163) 

The Appellee further objected t o  these two expert psychiatric witnesses testi- 

fying as t o  any conclusim or  any opinion that ei ther  expert had i f  the cm- 

clusion or  opinion was based upon what was said by the Appellant during the 

hypnotic session of April 28, 1985 (T 1163). 

Court's consideration that this Motion was made by the Appellee notwithstanding 

the prior Order of the Court that any and a l l b t i o n s  were t o  be f i l ed  on o r  

before January 25, 1985. (R 44) Counsel for  the Appellant, by way of a b t ion  

for  a Mistrial, noted t o  the Court that the Motion violated the prior  Order of 

this Court that  a l l  Motions Ere  t o  be heard pr ior  t o  trial and to  be f i led 

The Appellant would note for  the 
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prior t o  January 25, 1985. (T 1193-1195) 

argue that the denial of the Motion for  a Mistrial constitutes one of the 

grounds for  Appeal on i ts  own, but does submit this issue, and the alleged 

prosecutorial misconduct, for  this Court's consideration in conjunction with 

the issue raised on Appeal herein. 

The Appellant does not hereby 

The Appellee based i ts  Wtion or  objection on the case of Rcdrigues v. State, 

327 So. 2d 903 (Fla. 3d DCA 1976). (T 1163). The Appellee made a second ob- 

jection based upon the fact  that it believed that the expert witnesses would 

be testifying that  the Appellant was insane under a theory of irresi&tdbl@. inpiuhe 

&ich it alleged was not recognized by the State of Florida (T 1165). 

third grounds for  the Wtion or  objection, the Appellee c i ted Bmdy I (supra) and 

Bundy I1 (supra). 

it was withdrawing i ts  Motion or  objection as t o  the second ground as s ta ted 

hereinabove, but that it was relying on Rodrigues v. State,  (supra) and Bmdy I 

(supra) and Bmdy I1 (supra) (T 1170-1178). Counsel for  the Appellant objected 

t o  the Motim or objection. (T 1170-1176). Counsel for  the Appellant noted . 

for  the record that i f  the Court *re t o  grant the State's %tion or  objection 

that this would effectively preclude him f r o m  offering either of the two 

psychiatric expert witnesses t o  t e s t i fy  on behalf of the Appellant for  any reason. 

Counsel for  the Appellant noted for  the record that these two psychiatric expert 

witnesses were unable t o  reach their  conclusion or  opinion as t o  the sanity or  

insanity of the Appellantlafter the completion of the third,  hypnotically induced, 

session of A p r i l  28, 1985 (T 1183-1184). 

As a 

(T 1167-1169) Later, however, the Appellee submitted that 

un t i l  

The trial Court sustained the State 's  

objection t o  the admission into evidence of any of the Appellant's statenents made 

or  procured during hypnosis (T 1189). Likewise, the Court sustained the Appellee's 

30 



Wtion or object im t o  the test+y of the two expert psychiatric witnesses 

as t o  the insanity of the Appellant (T 1190). 

noted for  the record that the two expert psychiatric witnesses were not able 

Counsel for  the Appellant then 

t o  tes t i fy  and t o  give an opinion of insanity, under the Court's ruling, 

because they did not reach that opinion un t i l  after the hypnotic session and 

based upon the statenmts made by the Appellant t o  them, they couldnot even 

tes t i fy  (T 1191). The Court did allow the Appellant, hmever, an opportunity t o  

m a k  a proffer as t o  the testimmy of the two psychiatric expert witnesses for  

Appellate purposes (T 1207). 

The Appellant would submit that  the ruling of the Court was in error .  The 

Court's ruling, in sustaining the Appellee's objection, states as follows: 

"Dealing first with the State's objection t o  the 
Defendant's statements procurred during hypnosis, 
the objection is sustained. Basically, the Court 
can't determine f rom ar-nts in the record at 
this point and the re l iab i l i ty  of statemnts pro- 
curred under hypnosis, particularly in this situation. 

Hypnosis essentially i s ,  mder the law of the State, 
a scientific test or  procedure and there must be a 
preliminary showing that the staterrents so procurred 
are rel iable ,  and there is  not a sufficient showing. 

Concerning the giving of opinion based upon the Defendant's 
statements during hypnosis, likewise that objectim is  sus- 
tained for  the saw reason". 

The Appellant would submit that the Court, in i ts  ruling, extended Rodrigues 

v. State,  (supra) beyond that which the Court intended in that opinion. The sole 

point raised in that case was whether the trial Court c d t t e d  reversible error  

in wholly excluding a l l  evidence of statemnts mde by the Defendant t o  Dr. Wtte r ,  

the Defendant's expert psychiatric witness, while the Defendant was under hypnosis 

and further whether the trial Court erred in barring Dr .  Wtter from tes t i fying 
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as a fact that he placed the Defendant under hypnosis. 

issue involved in that case was the Defendant's insanity. 

attempting t o  use Dr. k t t e r ' s  testimony t o  show the state of mind of the 

Defendant a t  the t k  he did the shooting and that it fomd,  in p a r t ,  the 

basis of the doctor's opinion that the Defendant was suffering f r o m  paranoid 

schizophrenia which prevented him fromknming and understanding the nature and 

consequences of his acts. The t r ia l  Judge sustained and the Appellate Court 

a f f imd  the State's objection t o  the statements made by the Defendant while 

The only material 

The Defendant was 

under hypnosis and any reference by the doctor t o  the use of that procedure. 

Nowhere in that case, hmver, did the issue arise as t o  the admissibility of the 

expert's testimony as t o  insanity (or state of mind of the Defendant). The sole 

issue in Rodrigues (supra) was the admissibility of the Defendant's statements 

made while under hypnosis and the admissibility of the experts' testifying t o  

the fact that he had used the hypnotic procedure. Nowhere in Rodrigues (supra) 

did the Court reach the issue as t o  the admissibility of the expert's testimony 

as t o  sanity or insanity. 

witness, Dr. k t t e r ,  was  able t o  testify, in substance, that the Defendant was 

suffering from a major medical disorder which was sufficient in nature t o  prevent 

him from knowing the nature and consequences of his acts. 

In fact , hmever , it would appear that the expert 

As such, the case sub 

judice can be distinguished from Rodrigues (supra). 

Additionally, the Appellant would submit that the decisions of this Court 

in Bundy I (supra) and Bimdy I1 (supra) do not support the t r ia l  Court's decision 

in the case at bar. A s  in Key v. State, 430 So. 2d 901 (Fla. App. 1 Dist. 1983), 

the Appellate Court had t o  deal with the issue of the admissibility of hypnotically 

"refreshed" testinmny. 

"refreshed" testinmny. 

fication made after a witness's memry was refreshed through hypnosis, was 

In the case at bar we are not dealing w i t h  hypnotically 

In Key v. State, (supra) the Court held that an identi- 
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admissible and that the credibility of the testimany was a questim for 

the jury, citing C l a r k  v. State, 379 So. 2d 371 (Fla. 1st DCA 1980). The 

Appellate Court i n  Key v. State,(supra) held that the trial Court didnot  

abuse i ts  discretion in admitting testimmy of a victim, which t e s t k y  had 

been refreshed through hypnosis. Althorn, the couyt went m t o  recommd 

the use of the precedural safeguards set out in State v. Heard, 86 NJ 525, 

432 A. 2d 86, 96, 97 (1981), a decisim by the Suprem Court of the State of 

New Jersey, the couyt specifically held that 'be do not adopt them as  pre- 

requisites t o  the admissibility of such testimny. Implen-entation of these 

workable safeguards by the trial Courts wi l l  protect the accused frm unreliable 

evidence while preventing the blanket exclusim of testimcrny refreshed with 

the use of hypnosis, a valuable resource when dealing with traumatized victim 

of trim". The Appellant would suggest that the use of hypnosis would also 

cmst i tute  a valuable resource t o  the alleged perpetrators in attempting t o  

defend against charges which they face. 

specifically stated 'be find no basis for applying Frye's rule t o  disallow the 

In Key v. State, (supra) the Court 

victims'hypnotically refreshed testimmy i n  this case or t o  preclude as in- 

competent the t e s t i m y  of the witness whose recollection has been refreshed 

by hypnosis. W e  hold that the admissibility of such evidence is  within the 

discretim of the trial Court and that a ruling regarding adnissibility w i l l  

not be disturbed absent a showing of an abuse of discretid'.  Ike court then 

went m t o  suggest the guidelines of Heard (supra). 

Likewise, i n  Bmdy I, (supra) and Bmdy 11, (supra) the Court was dealing 

with the issue of the a h i s s i b i l i t y  of hypnotically "refreshed" testimony. In 

Bmdy I (supra) , th i s  Court held that the testimmy of an eye witness who 
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identified the I k f e n d a n t w a s  not subject t o  being excluded an grounds that 

the witness was hypnotized pr ior  t o  trial for  the purpose of improving the 

quality in detail of her recollection where it was clear f ram evidence that, 

a l t h e  the hypnotic's session made the witness's mmry seem clear at the 

t i m ,  it did not ultimately add t o  or  change the way she recalled the events. 

In Bundy 11, (supra) again, this Court dealt w i t h  the issue of the admissibility 

of hypnotically "refreshed" testimany. 

Bundy 11, (supra) can be distinguished from the case at bar. 

hand we are not dealing with hypnotically refreshed testimony. 

hand deals with the use of information or evidence whichwas obtained through 

the use of hypnosis. In the case at  hand, by using hypnosis, the psychiatric 

expert witnesses were able t o  obtain informatim through which they could 

t e s t i fy  as t o  the sanity or  insanity of the Appellant. 

the Court specifically said that "we do not undertake t o  foreclose the cm- 

tinued use of hypnosis by the police for purely investigative purposes. Any 

corroborating evidence obtained is adrrJssible in a crhinal trial subject t o  

other evidentiary objections". The Appellant would suggest that the basis for  

this statement should no less serve for  and t o  the benefit of the accused. In 

the case at  hand, the accused used hypnosis for  purely investigative purposes. 

It used hypnosis in order t o  obtain other corroborating evidence of the Appellant's 

insanity which should not be rendered inadmissible rrerely because it was obtained 

through the use of hypnosis but would cmly be rendered inadmissible based upon 

"other evidentiary objectims". 

* 

Clearly, both Bundy I (supra), and 

In the case at 

The case at 

In Bundy 11, (supra) 

As previously stated,  this Court held i n  Bundy I, (supra) that  the fact that 

the hypnosis took place was a matter relat ing only t o  the weight of the testimxly 

and not as t o  its admissibility. This Court in Bundy 11, (supra) s ta ted that 
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the issue confronting it was  the witness whose m r y  has been "refreshed" 

or "enhanced'' through State-sponsored hypnosis. This Court cited People v. 
* 

L Gonzales, 415 fich. 615 320 N.W. 2d 743 (1982) and quoted therein that Court's 

opinion as follows: 

"Hypnosis has not received sufficient general acceptance 
in the scientific cammn?ity t o  give reasonable assurance 
that the results produced under even the best of circun- 
stances w i l l  be sufficiently reliable t o  outweigh the 
risks of abuse and prejudice','. 

For these reasons, this Court held, 

'We likewise hold that hypnotically refreshed testinmy is 
per se inadmissible i n  a criminal. t r ia l  i n  this State, but 
hypnosis does not render awimess incmpetent t o  tes t i fy  
t o  those facts denmnstrably recalled prior t o  hypnosis". 

?his Court was specifically dealing with the admissibility of hypnotically 

"refreshed" testinmy. This is  not the issue facing the C o u r t  i n  this  case. 

Assming arguendo, however, that this  Court holds that the issue in the case 

at hand is  the sam as the issue that it was faced with in Bundy I1 (supra), the 

Appellant would submit that this  Court's am ruling in that case would not apply 

because the hypnotic sessim took place in the case sub judice after Bundy 11, (supra) 

became final. 

28, 1985. 

1985, re-hearing denied July 11, 1985. 

before Bundy II,(supra) be- final. 

In the case at hand, the third hypnotic session occurred on April 

The decisim of this  Court in Bundy 11, (supra) was  issued m May 9, 

Clearly, the hypnotic sessim took place 

In cmclusim, the Appellant would submit that the trial Court erred in 

precluding the Appellant f r a n  offering into testimxly the testinmny of the two 

psychiatric expert witnesses as t o  the statemnts made by the Appellant t o  these 

two said witnesses and in further precluding the opinions of the two psychiatric 

expert witnesses that the Appellant was insane at the tim of the c d s s i o n  of 

the crim for h i c h  he was cmvicted. 

and Sentence should be vacated and the case remanded t o  the Lmer Tribulal for a 

Based thereon, the Judgemnt of Canvictim 

new trial. 
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POINT 111 

THE TRIAL COURT ERRED IN DENYING THE APPET-LANT'S m I O N  FOR JIJJXMEm 
OF AQUI'ITAL BASED UPON THE INSUFFICIENCY OF THE EVIDENCE TO PROVE 
PREMEDITATION WHERE THE EVIDENCE DID NCrr NECXIE ALL REASONABLE HYPOTHESES 
OF NON-PFEMIZDITATED HOMICIDE. 

First degree murder i s  the unlawful k i l l ing  of a human being while 

c d t t i n g  or  a t t e q t i n g  t o  c d t  one of the felonies enmerated in 

#782.04(1), Fla. S t a t .  (1977) or  when dme from a premditated desigrz. 

#782.04(1) (a) Fla. S t a t .  (1977). Proof of the underlying felmy or  proof 

of premditation is  essential t o  sustain a verdict of f i r s t  degree murder. 

E i t h e r  the underlying felony or  prerreditated desigp t o  kill must be proven 

beyond a reasonable doubt. 

beymd every reasonable doubt. 

acquittal  on this basis which wmserroneously denied. (T 1162-1386). The 

verdict in this case is  contrary t o  the strong evidence that this was a 

Here, no prerreditated deisgn t o  k i l l  was proven 

Appellant made two mtions for  judgmnts of 

k i l l ing  caused by Appellant's extrerre m t a l  problems. 

The importance of proving pren-editation beyond a reasonable doubtk has 

often been eqhasized by th i s  Court. As was stated in Snipes v. State,  I54 

Fla. 262, 17 So. 2d 93 (1944) : 

"An essential elen-mt of murder in the 
first degree is  pren-editated design 
and in order t o  constitute murder in 
the first degree it must be established 
beyond every reasanable doubt, not only 
that the accused c d t t e d  an act which 
resulted in the death of another human 
being, but it must be proven that before 
the c d s s i m  of the act which results in 
death, that the accused had f m d  in his 
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e . mind a distinct and definite purp ose t o  take 
the l ife of another human being: and deliberated 
or  meditated upon such purposevfor a sufficient 
length of tim t o  be conscious of a well-defined 
purpose and intention t o  k i l l  another human being". v 

*-is Supplied). 17 So. 2d at 97. 

Thus the prosecution must prove beyond a reasonable doubt that the accused 

had f o n d  a distinct and definite purpose t o  k i l l  and that he had de- 

liberated on that purpose. Purkhiser v. State,  210 So. 2d 448, 449 

(Fla. 1968); buglas  v. State,  152 Fla. 63, 10 So. 2d 731 (1942); 

Hines v. State,  227 So. 2d 334 (Fla. IDCA 1969). 

Proof of premditation m y  be circumtant ia l .  H i l l  v. State,  

133 So. 2d 68 (Fla. 1961). Hcwever, for  circumstantial evidence t o  prove 

premditation it must exclude al l  reasonable hypotheses other than pre- 

Edi ta t ion .  Thampson v. State,  276 So. 2d 218 (Fla. 4DCA 1973). In 

Driggers v. State,  164 So. 2d 200 (Fla. 1964), t h i s  Court reversed a 

conviction for  first degree murder because the circumtances which the 

state rel ied on t o  prove prerreditation were not "inconsistent with any 

reasonable hypothesis of (the defendant's) innocence". 

Court mt on t o  state that :  

- Id  at  203. This 

"The State's case against the Appellant i s  based 
upon c i r c m t a n t i a l  evidence. 
held that in order for  a conviction t o  be sus- 
tained on such evidence it must not only be 
consistent with defendant's guilt,  but it must also 
be inconsistent with any reasonable hypothesis of 
h i s  innocence". - Id  at  203 

We have repeatedly 

Thus, i f  the state rel ied upon circumstantial evidence t o  prove pre- 

e d i t a t i o n  the circumstances must exclude every reasonable hypothesis of 

nmpremditated homicide. 
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8 

2 

. 

The evidence showing prerreditation must shm s a m  point in t k  

from which the specific intent t o  k i l l  is fonrrulated and entertained. 

In Weaver v. State ,  220 So. 2d 53 (Fla. 2DCA 1969) the Court reversed 

the conviction fo r  first degree murder and found the evidence insufficient 

t o  support a finding of the elerrent of premeditation. ?he Court in 

Weaver s ta ted : 

"Prerreditation has been defined as a fully 
.I 

f o m d  conscious purp ose t o  k i l l  existing 
in the mind of the perpetrator fo r  a suffi- 
cient length of ti& t o  permit of r e f l e c t i m ,  
and i n  pursuance of h i c h  the act of k i l l i ng  
ensues. While it is  true that no particular 
length of tim is necessary in order t o  make 
the specific intent prerreditated, neverthe- 
less s a w  tim must have passed, h m v e r ,  
b r ie f ,  during which the specific intent is  
reflected upon or  entertained. 
follows that there n u s t  be some point from 
which reasonable minds can ccmpute such a 
period of time. 
that intent may be inferred from circunstantial  
evidence. 
specific intent t o  k i l l  is  inferentially formed 

It necessarily 

It is  rudirrentary, of course, 

But the point of t ime  at  which the 

cannot be left t o  guesswork and speculation". 
(-hasis Supplied). Id  at 39 

Thus, the evidence must establish s a m  distinct point in  tim at which 

the specific intent t o  k i l l  was formulated. 

The evidence of prerreditation in the present case was circumstantial 

and fa i led  t o  exclude several reasmable hypotheses of nm-prerreditated 

hmicide.  

physical evidence, photographs of the deceased and the h k c i d e  scene, and 

The Sta te ' s  evidence consisted ent i re ly  of putting together 

an analysis of this evidence by the various experts. There was no direct 

evidence whatsoever. 

Appellant would submit that t o  the contrary, the evidence points 

s t rmgly  t o  an impulsive k i l l i ng  caused by a sixteen year old boy whose 
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. 

history of severe m t a l  problem caused a k i l l i n g  without any 

premditated design or  deliberation. 

strange array of evidence which evinces the 'ldepraved mind" contenplated 

by non-pren-editated hmicide. (T 859, 944, 833, 1066, 1072, 1076, 1099, 

1100, 1133, 1138, 1146). 

wounds are equally cmsistentwith an iqulsive andnon-reESective k i l l ing .  

(T 1099). 

It is the bizarre nature of this 

The b i t e  marks on the breast and the multiple stab 

The evidence of Appellant's extrerre mntal disorders was abundant. 

Although excluded, he had a viable insanity defense. 

determined that due t o  h i s  zrental retardation he functioned at a level below 

the eighth grade of school (T 1222). 

out of the presence of the jury,  tha t  Appellant was brain damaged and that due 

t o  this fac t ,  he was unable t o  make good judgpnts o r  otherwise premditate  

(T 1259-1322). 

create the facade that the homicide was premeditated. 

history clearly indicates it was not. 

Further, it had been 

Both Drs. Kosen and Caddy t e s t i f i ed ,  

For this reason, the State used the physical evidence t o  

A p p e l h t ' s  m t a l  

Violence and multiple stab wounds are equally consistent with a 

second degree murder. In Austin v. United States,  382 F. 2d 129 (D.C. Cir. 

1967) the court reversed a conviction fo r  first degree murder where the 

victim was k i l l ed  by multiple stabbings. The court s ta ted:  

"The evidence and m l t i p l e  wounds . . . cannot, 
standing along, support an inference of a calmly 
calculated plan t o  k i l l  requisite for  premditation. . . 
as contrasted w i t h  an impulsive and senseless a lbe i t  
sustained frenzy". - Id  at 139. 
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In People v. Hof fk i s t e r ,  229 N.W. 2d 305 (1975) the court reversed - 

a conviction fo r  first degree murder w i t h  the following rationale: 

"The bru ta l i ty  of a k i l l i ng  does not itself ju s t i fy  
an inference of premditation . . . The rere fact 
that the k i l l i ng  was attended by much violence or  
that a great m y  w m d s  were inf l ic ted  i s  not 
relevant . . . as such a k i l l i n g  is just as l ikely 
(or perhaps mre likely) t o  have been on impU1se''. 
Id at 307 

Multiple stab wounds are equally consistent, i f  not mre consistent, 

with a frenzied attack characteristic of a depraved mind regardless of 

h u m  life than w i t h  a premeditated h d c i d e .  

This court has recognized the principle that d t i p l e  stabbings 

can indicate a frenzied attack rather than a coldly calculated pre- 

meditated h d c i d e .  Jones v. State,  332 So. 2d 615, 616 (Fla. 1976)l 

- Sub judice the nature of the k i l l i ng  tells us l i t t l e  o r  nothing about 

premditation. 

This is  a bizarre case in many respects. There are many facts 

Appellee leaves unexplained with h i s  theory of premditation. 

evidence cannot camuflage lack of any specific intent t o  k i l l .  

c i r c m t a n c e s  are clearly insufficient t o  exclude every reasonable hypothesis 

of non-premditated homicide. 

first degree murder. 

frenzied k i l l i ng  by a person with extrerre rnental problems. 

The physical 

The 

Appellee has merely surmised that this was a 

The facts are equally consistent w i t h  an i q u l s i v e ,  

IJOnes involved a h m c i d e  during a rape, so the question of the 
degree of murder was not direct ly  raised. 
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P o r n  IV 
* 

THE TRIAL COURT ERRED IN GRANTING THE APPEI;LEE'S CHALLENa TO 
PEQSPECTIVE JUROR FRA" FOR CAUSE. 

W i n g  the process of voir dire ,  prospective juror Miss Franklin was 

questioned by counsel for the Appellant and counsel for  the Appellee (T 251-257). 

After prospective juror  Franklin was questioned by both sides,  the Appellee 

made i ts  f i t i o n  for  Cause t o  excuse prospective juror Franklin (T 257). 

for  the Appellant objected (T 258). 

Cause and prospective juror  kankl in  was excused (T 258). 

Counsel 

The trial court granted the Motim for  

The basis for  the Appellant's objection t o  the excusal of prospective juror  

In this case, the accused was t r i ed  Franklin was W a i n w r i g h t  v. Witt, (infra) . 
by a jury in this State and convicted of Firs t  Degree Murder. 

w i t h  the jury 's  recammdatim,  he was sentenced t o  death. 

claimed that several prospective jurors had been improperly excluded for  cause 

because of their opposition t o  capital  punishmnt, in violation of Witherspm v. 

I l l ino is ,  391 U.S. 510. 

State Courts ,  W i t t  f i l ed  a pet i t ion for  a w r i t  of habeas corpus in Federal District 

court under 28 U.S.C. Section 2254. 

of Appeals reversed and granted the wri t ,  holding that ,  on the basis of the 

voir dire questioning by the prosecutor, one of the prospective jurors was 

improperly excluded for  cause under Witherspm (supra). 

standard for  d e t e e g  when a juror  may properly be excluded trnderWitherspoon 

(supra at page 522, n. 21) which states that  jurors may be excluded for cause i f  

they make it "unmistakeably clear" that they would "automatically" vote against 

capi ta l  punislxwnt without regard t o  the evidence or  that their attitude toward 

the death penalty would prevent them frm making an impartial decisim as t o  the 

In accordance 

On Appeal, W i t t  

After unsuccessfully seeking postcmviction review in-the 

That Court denied the p e t i t i m .  The Court 

The Court drew the 
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1 kfendant's "guilt". The Suprem court of the United States held that the 
.1 

proper standard for  determining when a prospective juror may be excluded for  

cause because of his views on capi ta l  punishmnt is  whether the juror 's  views 

would "prevent or  substantially impair the performance of his duties as a 

juror  in accordance w i t h  his instructions and oath". Adams v. Texas, 448 U. S. 

38, 45. In addition t o  dispensing w i t h  Witherspoun's reference t o  "autmatic" 

decision d i n g ,  the court held that this standard does not require that a juror 's  

bias be proved with "&stakeable clarity". The b u r t  held that given this 

standard, the court: of Appeals e m d  in focusing unduly CRI the lack of c la r i ty  

of the questiming of the prospective juror ,  and in focusing on whether her 

answers indicated that she would "automatically" vote against the death penalty. 

The Suprerre court held that under the facts of the case before i t ,  the prospective 

juror in question was properly excused for  cause. Wainwright v. Witt, 105 Supreme 

court 844, 83 L. E. d 2d 841 (1985). 

In the case sub judice, the Appellant argued that  prospective juror kanklin 

had made it clear that she could consider the circumstances and that i f  she felt 

the circumstances were appropriate, she could rec-d l ife versus recmmnding 

the death penalty. In other words, she had therefore s ta ted that she could f u l f i l l  

her obl igat im as a juror ,  Appellant further argued that prospective juror  

Franklin survived the test of Wainwright v. Witt, (supra) because nothing that 

she said showed that she was substantially impaired fromperfordng her duties 

as a juror.  

an advisory recanrendation. 

The duties as a juror are t o  weigh the circunstances and t o  C ~ I E  t o  

Although she said that she couldnot rec-d death, 

the Appellant argued that it was not her duty t o  r e c m d  death. 

juror was t o  weigh the circumstances and t o  render an advisory opinion. 

H e r  duty as a 

Neither 
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t Witherspom (supra) or  W i t t  (supra) entitle the State t o  have a juror  

absolutely cmnit ted t o  death. 

standing the fact that prospective juror  Franklin answered "yes" in response 

t o  the quest im 'Ts that substantially impaired t o  recornrend death?", the 

trial Court erred in granting the %tion t o  excuse her for  cause. 

is  not whether o r  not the prospective juror  would use the words "substantially 

impair", but whether o r  not a review of the entire colloquy in i ts  t o t a l i t y  

would show that the juror ' s  views would "prevent or substantially impair 

the performance of h i s  duties as a juror  in accordance with his instructions 

and oath". The Appellant would submit that the t r ia l  C o u r t  erred in granting 

the %tion t o  excuse prospective juror  Franklin for  cause and that this Court 

should vacate the J u d p m t  of cclnvictim and Sentence and remand the case t o  

the trial Court for  a new trial. 

The Appellant would submit that notwith- 
* . 

The issue 
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POINT v 

A THE TRIAL COW ERRED IN DENYING THE APPELLANT'S P I T I O N  FOR A 

. 

. 
. 

MISTRIAL BASED UPON THE STATEMENT MADE BY JUROR BLANKS DURING 
VOIR DIRE. 

?he Appellant would submit that the entire proceedings at the trial 

level was infected with reversible error hen  prospective juror B l a n k s  

cmrmted in open Court,  before the entire jury panel, that the Appellant had 

been previously convicted. 

Court, the Court questimed two of the prospective jurors as t o  whether or not 

During the process of voir dire, h i l e  in open 

either of them knew anyone involved in the case or  whether they were  related t o  

anyone involved in the case. One of the jurors a n m r e d  rlyes''. The other 

prospective juror,  M r .  B l a n k s ,  stated "At the tim he was convicted, I was in 

Court at that time". (T 545) The Court then asked of Mr.  B l a n k s  i f  "You knm 

James Wrgan?" Prospective juror B l a n k s  responded, "Not persmally, but at  the 

time he was convicted, I was in Court". (T 545-546) Subsequently, again, the 

following colloquy took place between the C o u r t  and prospective juror B l a n k s :  

Q. Do you r&er something about the case from the 
t ime  youwere actually in the courtroamwhen M r .  Wrgan 
was here? 

A. Yes .  

Q. W e  wi l l  ta lk  with you about that out of the presence of 
the other jurors. 

Subsequently, counsel for the Appellant informed the Court that he was making 

a Pbtion for  a Mistrial based upon the comnents of prospective juror B l a n k s  in 

open Court.  (T 549) .  The Court denied the Wtion for a Mistrial (T 551) .  

Although the Appellant has no case l a w  t o  submit which  falls within the four 

safeguards which comers of the issue raised herein, it i s  submitted that no 

the Court could have taken could rehabilitate the defective status of the pro- 

ceedings once prospective juror B l a n k s  made his corrments in open Court .  cx2 at 
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least two occasions, prospective juror Blanks used the word llcmvicted'l in 

reference to  his prior appearance in Court and in connection with the Appellant. 

Tne Appellant would submit that the t r i a l  Court erred in  denying the Motion for 

a Mistrial and that this Honorable Court should reverse the Judgpnt of Canviction 

and Sentence and remand the matter t o  the trial court for a new t r i a l .  

t 
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P o r n  V I  
c 

THE TRIAL COURT ERRED I N  DENYING THE APPELLANT'S MUITON 
TO PRECLW DEATH QUAL,IFICATION OF JURORS, MCYI'ION TO PRECLUDE 
W N G E S  FOR CAUSE OF DEATH-SCRUPLE-JURORS AND PDTION TO 
POSPONE c l - " E S  FOR CAUSE OF DEATH-SCRUPLE-JURORS UNTIL THE 
PENALTY w m .  

4 

Prior t o  the t r i a l ,  the Appellant f i l ed  three Motions which were a l l  

argued before the Court at one tire. 

Preclude Death Qualification of Jurors, a Wtion t o  Pospone Challenges for 

Cause of Death-Scruple-Jurors U n t i l  the Penalty Phase, and a Mtion t o  Preclude 

Challenges for  Cause of Death-Scruple-Jurors. The trial Court denied a l l  three 

Pbtions Although the three b t i o n s  were brought on, argued 

and ruled on separately, the Appellant would submit that this Court should con- 

sider the three Pbtions as thou& they *re made in conjunction with one another. 

The basis for  the Pbtion t o  Preclude Death Qualification of Jurors alleged that 

studies have shown that the process of death qualification of jurors results in 

The three Pbtions included a Pbtion t o  

(R 71-73, 261-271). 

a jury which is  l l  prosecution-prone". It further alleged that by seating and 

accepting "prosecution-pronel' jurors,  the Appellant would be denied -his rights t o  

a fair and impartial t r ia l  by jury representing a cross section of the camnunity 

as guaranteed by the Sixth and Fourteenth h d m n t s  t o  the k i t e d  States 

Canstitution, and Article I ,  Section 22, of the Florida Canstitution. 

Appellant also argued that this would constitute a violation of his right t o  

Equal Protection of the Law and Due Process of Law as guaranteed by the Fifth and 

Fourteenth b d m n t s  t o  the United States Constitution, and Article I, Section 

9,  of the Florida Constitution. 

cases and not requiring the death qualification of jurors in non-capital cases, 

there is a violation of the Equal  Protection Clauses of the Constitution of the 

United States and of the State of Florida. 

The 

In effect ,  by death qualifying jurors in capi ta l  

The basis for the %tion t o  Postpone 
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Challenges for  Cause of Death-Scruple-Jurors W t i l  the Penalty Phase was 

essentially the sam as the basis for  the pr ior  b t i o n .  

Motion t o  Preclude Challenges for  Cause of Death-Scruple-Jurors, the Appellant 

In support of the 

argued that death-scruple persons are an identifiable class of cit izens.  The 

exclusion of death-scruple jurors creates a "prosecution-prone" jury.  

jury i s  mre l ikely t o  convict a person charged w i t h  First Degree Phrder. 

exclusion of death-scruple-jurors denies the accused the r ight  t o  Due Process 

Equal  Protection of the Law and a fair and impartial jury under the Sixth and 

Fourteenth h k t s  t o  the United States Canstitution, and Article I ,  Section 

22 of the Florida Constitution. 

I l l ino is ,  391 U.S. 510 at518 (1968) and D a v i s  v. Georgia, 97 S. C t .  399 (1976). 

Additionally, Appellant argued that the exclusion of death-scruple-jurors deprives 

the Defendant of the right t o  be t r i ed  by a jury selected from a representative 

cross-section of the c d t y  as guaranteed by the Six th  and Fourteenth h n k t s  

Such a 

The 

Counsel for  the Appellant also ci ted Witherspoon v. 

t o  the United States Canstitution, and Article I ,  Sections 9 and 22, of the Florida 

Constitution. 

submit that a person w i t h  a fixed opinion against capi ta l  punishrent may s t i l l  be 

able t o  follow the instructicms of the trial Judge. 

478 at 483. 

jurors since under Section 921.141 of the Florida Statutes, the jury does not 

f inal ly  impose sentence, the advisory sentence of the jury occurs at the second 

stage of a bifurcated trial and the verdict is rendered by a majority vote of 

the said jurors. 

Taylor v. buis iana ,  419 U.S. 522 (1975). The Appellant would 

Bmlden v. Halman, 394 U.S. 

There is  no compelling just i f icat ion for  excluding death-scruple- 

Additionally, the Appellant would sdmit that the exclusion of death-scruple- 

jurors subjects the accused t o  cruel and unusual p u n i s h t  as prohibited by the 
. 
.. United States Canstitution and by k t i c l e  I ,  Section 17, of the Florida Constitution 
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. 
V 

because the jurors who w i l l  be selected for the trial w i l l  be incapable of 

performing the fmctian demanded by W o o d s a n  v. North Carolina, 428 U.S. 280 (1976) , 

'maintaining a link between cantemporary comrnrnity values and the penal system". 

Gregg v. Georgia, 428 U.S. 152 (1976). 

Wherefore, the trial Court erred in denying the three &ti= fi led by the 

Appellant and this court should reverse the Judgpnt of Conviction and Sentence 

and remand the case to  the trial Court for a new trial. 



* 

FKluLD 'IHE IMPOSITION OF THE DEATH PENALTY UPON A BRAIN DAMAGED 
SIXIEEN YEAR OLD CHILD BE GROSSLY DISPRDPORTIONATE AND OFFEND THE 
CONTEMPORARY STANDARE OF DECENCY EMBODIED I N  THE CONSTITUTION 
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNI-. 

Y 

The Eighth Amendmnt draws its llleaning "frcxn the evolving standards 

of decency that mark the progress of a maturing society". Pop v. Dulles, 

356 U.S. 86, 110 (1958). In &egg v. Georgia, 428 U.S. I53 (1976) the 

S u p r a  Court of the k i t e d  States held that excessive punishmnts are 

unconstitutional where such p u n i s k n t  "(1) makes no reasonable contribution 

t 

Ls 

. 

to  acceptable goals of p u n i s h n t  and hence is  nothing m r e  than the pur- 

poseless and needless imposition of pain and suffering; or (2) is  grossly 

out of proportion to the severity of the crime. 

the test on either ground". Coker v. Georgia, 433 U.S. 584, 592 (1977). 

A punishmnt might f a i l  

The question as to  whether imposing the death penalty upon a sixteen 

year old child constitutes cruel and unusual punishmnt was t o  have been 

answered in Eddings v. Oklahoma, U.S. 102 S. C t .  869, 7 1  L. 

Ed. 2d 1 (1982). Vnfortunately, the United States S u p r a  Court conveniently 

sidestepped the issue while reversing on other grounds. The Court i n  doing 

this stated: 

"Because w decide this case on the basis of bcke t t  v. Ohio, 438 
U.S. 586 (1978), we do not reach the questik of whether - in 
light of contemporary standards the Eighth h d m n t  forbids the 
execution of a Defendant who was 16 at the t ime of the offense". 

'!This sidestep appeared to  have bothered certain lllenibers of the Court, as 

noted by the dissent of E e f  Justice Burger, ( w i t h  whom Justices White, 

Blachm and Rehnquist joined) in pointing out: 

"It is important at the outset to  remnher - as the Court does 
We not - the narrow question on which we granted certiorari. 

took care to  l i m i t  our consideration to whether the Ei&th and 
Fourteenth h n d m n t s  prohibit the imposition of a death sentence 
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* on an offender because he was 16 years old in 1977 at the 
t- he c d t t e d  the offense; review of a l l  other questions 
raised in the pet i t ion for  cer t iorar i  was denied. 450 U.S. 1040 
(1981). 
was sought - and granted - t o  decide the case on a point raised 
for  the f i r s t  tim in pet i t ioner 's  brief t o  this Court. . ." 102 
S. C t .  879. 

Y e t  the Court today toes beyond the issue on which review 

Thus, the issue is  thrust  back t o  this Honorable Court. Simply put,  

should the death penalty be imposed for  an offense c d t t e d  by a 16 year 

old brain damaged (retarded) child? 

Uizited States S u p r e  Court decisions have looked at objective indi- 

cators t o  appraise the evolving standards of decency in our society which go 

t o  the question of excessiveness of the death penalty in  particular si tuatians.  1 

See: Grepg v. Georgia, 428 U.S. L53 96 S. C t .  2909, 49 L. Ed. 2d 859 (1976) , 

Woodson v. North Carolina, 428 U.S. 280, 96 S. C t .  2978, 49 L. Ed. 2d 944 

(1976), and Coker v. Georgia, 433 U.S. 584, 97 S. C t .  2861, 53 L. Ed. 2d 982 

(1977). 

before imposing a sentence of death. 

Youth is one such indicator dh2h  must be carefully scrutinized 

In Eddings, supra (although not reaching the issue) , the Strprem 

Court  noted: 

. . . Youth is  more than a chronological fact. It is a I 1  

t- and condition of life when a person m y  be most susceptible 
t o  the influence and to  psychological damage. 
replete w i t h  laws and judicial recogpition that minors, especially 
in their earlier years, generally are less mature and responsible 
than adults. Particularly "during: the fomnilative years of child- 

Our history is 

hood and adolescence , per&pective"and judppnt" expkcted of adults. 1 1  

Bellot t i  v. Baird, 443 U.S. 622, 635, 99 S. Ct. 3035, 3044, 6 1  L. 
Ed. 2d 79 7 (1979). 

'Appellant has re l ied in part  upon the initial point contained in the 
br ief  t o  the lhi ted States S u p r m  Court in Eddings v. Cxtlahama. 
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Y 

In s m  jurisdictions jwenile offenders under eighteen are 

expressly exempted from capital  pmishrrent2 while in mst other states 
3 youth of an offender i s  a s ta tutor i ly  enmratedmit igat ing circumstance . 

8 

Internationally, the consensus against executing juvenile offenders 

The International Covenant on C i v i l  and Pol i t ical  Rights 4 also prevails. 

contains a provision, s ta t ing that a "(s)entence of death shal l  not be 

imposed for  crirres c d t t e d  by persons below eighteen years of age and 

i 

F 

shall not be carried out on pregnant w m " 3 .  Similarly, the American 

Canvention on Human Rights states that "(c)apital  p m i s W t  shall not 

be imposed upon persons who, at the t iue the criue was c d t t e d ,  were 

under 18 years of age . . 

by at least 60 countries7 and the American Convention by at least 14. 

The International Covenant has been ra t i f ied  
8 

2cA;L. PENAL COE $1190.5 (west Supp. 1980) (under 18) ; CODLQ. REV. 
STAT. #16-11-103 (5) (a) (1978) (under 18);  CONN. GEN STAT. ANN. #53a-46a 
(f) (1) (West. Supp. 1980) (under 18);  ILL,. REV. STAT. ch. 38, #9-1 (b) 
(Smith Hurd. Supp. 1978) (under 18) ; LEV. REV. STAT. $1176.025 (1973 Supp. 
1977) (under 16) ; TEXAS PENAL CODE ANN. , tit. 2 ,  $1807 (d) (Vernon Supp. 
1980-1981) (under 17). 

3See for  instance: FLA. STAT. ANN. j321.141 (6) (g) (West. Supp. 1981) ; 
KY. REV. STAT ib32.025 (b) (8) (Supp. 1980); LA. COE CRIM. PRO. ANN. art. 
905.5 (f) (Supp. 1981); MD. CRIM. LAW CODE ANN. $1413 (g) (5) (Suppl. 1980); 
MISS. CODE ANN. #99-19-101 (6) (Sqp. 1979); PD. REV. STAT. # 565.012 (3) 
(7) (S~pp.  1981); PDNT. REV. CODES ANN. $/46-18-304 (7) (1979); NEB. REV. STAT. 
1/29-2523 (2) (d) (1979); NEV. REV. STAT.# 200.035 (6) (1979); N.H. REV. STAT. 
ANN. {630:5 I1 (b) (5) (Supp. 1979); N. M. STAT. ANN. #31-20A-6-1 (Supp.1980). 

(g) 

41ntemational Covenant on C i v i l  and Pol i t ical  Rights, entered into 
force March 23, 1976, G.A. Res. 2200A, 21 U.N. GAOR, supp. (No. 16) 49, 
52, U.N. Doc. A/6316 (1967). 

51d. art. 6(5).  

6Arrerican Convention on Human Rights, entered into force July 18, 1978, 
O.A.S. Doc. OEA/SER. K/XVI/1.1 Doc. 65 (1970), reprinted in (1969) YEARBOOK 
ON HUMAN RIGITS 390 (United Nations). 
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V 

" F o m r  President Carter affixed his signature t o  the American Convention 
. *  

in June of 1977 and t o  the International Covenant in October, 1977". 

By way of exaq le ,  English law had also reflected a decline in use 
* 

of capi ta l  punislrment for  jwenile offenders. The Royal Cmnission report 

on capi ta l  punishrent described the legislative changes in England against 

the death penalty: 

F 

5 

"The children Act, 1908, provided that a person under 16 years of age 
at the tim of conviction should not be sentenced t o  death but should 
instead be sentenced t o  be detained during H i s  Majesty's pleasure. 
Tnis provision, which applied both t o  England and Wales and t o  
Scotland, was extended by the children and Young Person Act ,  1933 . . 
t o  persons under 18 at the tim of conviction; and was further ex- 
tended by section 16 of the Criminal Justice Act, 1948 . . . t o  
persons under 18 at  the tim when the offence was coMnitted. 11 person under 18 years of age had in fact been executed since 1887". 

No 

Finally, a r e v i e w  of the inventory contained in Bowers, Executions in 

America 200-402 (1974) indicates that in the las t  25 years only three out of 

over 350 persms executed were under the age of 18. L2 By canparison, there 

have been 72 executions for  rape in this century since 1955. l3 Thus, it is  

7International H~naan  Rights Treaties: Hearings before the Senate C a m .  

on Foreign Relations, 96th h g . ,  1st Sess. 520 (1979) (hereinafter (Senate 

Treaties Hearings") 

81d. at 506. 

91d. 

I0Id. at 520 

%OYAL, COMMISSION ON CAPITAL, PUNISPEW 1949. 1953. REPOW (H.M.S.O. 1953) 
(Qrd. 8932) 64-65. 

12% three, a l l  age 17, one year older than Appellant on the date of the 
offense herein, are J. Johnson (1961, Alabama) ; Leonard Schockey (1959 , Maryland) ; 
and Norman b y e  (1956, New York). 
this period, nme =re under the age of 18. 

In Florida, of the 38 persms executed during 

''kited States Dep-nt of Justice,  Law Ehforcemnt Assistance 
Administration, National Prisoner Stat is t ics  Bulletin No. SD-NPS-B-3, 
Capital Pmishrrent 1974 (November 1974) 16-17. 
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apparent that executions of children have been much less prevalent in 

this country than the practice declared unconstitutional in Mer v. Georgia 

supra. Looking as the Court did in Coker t o  "guidance in history and frm 

the objective evidence of the country's present j u d p n t , "  433 U.S. at  593, 

me finds that the death penalty imposed upon children is  today vir tual ly  

extinct. 

A l l  indicators of contemporary standards of decency- history,  precedent 

and legislation would reject the death penalty as an acceptable sentence for  

jwenile murder. 

countered during adolescent developmnt, inposition of the final punishment 

would not m l y  be violative of the constitutional prohibition against cruel 

and unusual p u n i s b t ,  but would be patently inhunan and outrageous. 

Due t o  the special nature of childhood and problems en- 

The only answer to  the question of whether the execution of a sixteen 

year old brain damaged youth "conports with the basic concept of hmm 

dignity at the core of the (Eighth) Anmdment" would be NO! - Gregg v. Georgia, 

supra 428 U.S. at 182. 

that Arrerica is  terr ibly reluctant t o  execute i t s  children and that death t o  

Based m the authorities c i ted herein, it is  submitted 

James Aaron Morgan under a l l  the facts and circumstances of th i s  case is both 

disporportionate and constitutionally impermissible. 

Accordingly, Appellant would respectfully request this Honorable Court 

vacate the imposition of the death penalty. 
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._ CONCLUSION 

For the foregoing reasons, Appellant respectfully requests 

this Honorable court t o  Vacate the Judgwnt and Sentence of the 

Trial court. 

ROBERT G. UDELL, ESQUIEU3 
Attorney for Appellant 
14 E. 7th S t .  , Suite  8 
Stuart, Florida 33497 
(305) 283-9450 
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CEEIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished t o  the 

t Office of the Attorney General, 111 Georgia Avenue, Roam 204, West Palm 

Beach, Florida, by m a i l  cm the 4th day of March, 1986. 
? 

I /r; QJyJ 
L.. 

ROBEKC G. UDEJL, ESQLIIRE 
Attorney for Appellmt 
14 E. 7th St., Suite 8 
Stuart, Florida 33497 
(305) 283-9450 
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