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STATEMENT OF THE CASE AND FACTS 

A p p e l l a n t / P e t i t i o n e r ,  NEWS AND SUN-SENTINEL COMPANY, i s  

b e f o r e  t h i s  H o n o r a b l e  C o u r t  f o r  r e v i e w  o f  a n  O p i n i o n  f i l e d  o n  

J u n e  11, 1 9 8 5 ,  by t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  ( A . 5 2 1 ) ,  on  

Emergency P e t i t i o n  t o  Rev iew O r d e r  L i m i t i n g  Media Access f i l e d  by 

PALM BEACH NEWSPAPERS, INC. ( h e r e i n a f t e r  "PBN") , NEWS AND SUN- 

SENTINEL COMPANY ( h e r e i n a f t e r  "NSS") a n d  M I A M I  HERALD PUBLISHING 

COMPANY ( h e r e i n a f t e r  "MHPC") ( h e r e i n a f e r  c o l l e c t i v e l y  "Appel-  

l a n t s "  o r  " P e t i t i o n e r s " ) .  (A .383) .  The Emergency P e t i t i o n  f o r  

Rev iew s o u g h t  r e v i e w  o f  a n  O r d e r  r e n d e r e d  o n  F e b r u a r y  2 8 ,  1 9 8 3 ,  

b y  t h e  A p p e l l e e /  R e s p o n d e n t ,  HONORABLE RICHARD BRYAN BURK ( h e r e -  

i n a f e r  "JUDGE BURK") ( 1 . 3 8 0 ) .  w h i c h  p r o h i b i t e d  t h e  p r e s s  a n d  

p u b l i c  f r o m  a t t e n d i n g  d e p o s i t i o n s  o r  g a i n i n g  access t o  t r a n -  

s c r i p t s  o f  p r e t r i a l  d e p o s i t i o n s  i n  t h e  case o f  S t a t e  o f  F l o r i d a  

v .  L i n d a  J. A u r i l i o ,  C a s e  N o .  82-5858 CF T ,  F i f t e e n t h  J u d i c i a l  

C i r c u i t ,  i n  a n d  f o r  Palm B e a c h  C o u n t y ,  F l o r i d a . l /  - 

1/ P e r t i n e n t  p o r t i o n s  o f  t h e  r e c o r d  b e f o r e  t h e  F o u r t h  D i s t r i c t  - 
C o u r t  o f  A p p e a l  h a v e  b e e n  i n c l u d e d  i n  a n  Append ix  t o  t h i s  
B r i e f .  Also i n c l u d e d  i n  t h e  A p p e n d i x  a re  t h e  a p p e l l a t e  
b r i e f s  f i l e d  i n  t h e  d i r e c t  a p p e a l  f r o m  t h e  c r i m i n a l  case,  
A u r i l i o  v .  S t a t e ,  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  C a s e  N o .  
83-1823.  T h i s  C o u r t  may t a k e  j u d i c i a l  n o t i c e  o f  t h o s e  
b r i e f s ,  S e c t i o n  9 0 . 2 0 2 ( 6 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ;  K e l l e y  
v .  K e l l e y ,  75 So.2d 1 9 1  ( F l a .  1 9 5 4 ) ;  a n d  t h e  P e t i t i o n e r  re- 
s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  d o  so. R e f e r e n c e s  t o  
t h e  A p p e n d i x  w i l l  b e  made by t h e  n o t a t i o n  " A t t  p r e c e e d i n g  t h e  
r e s p e c t i v e  p a g e  number.  



The i n s t a n t  appeal a r i s e s  from the  prosecution of LINDA J.  

AURILIO ( h e r e i n a f t e r  "Defendant AURILIO") , who was charged w i t h  

attempted murder of her husband, CARL AURILIO. (A.137). The 

Defendant was the  key pol ice  informant (A.317) whose information 

l ed  t o  the  a r r e s t  and convict ion of e i g h t  ( 8 )  members of an 

organized crime connected bookmaking r i n g  opera t ing  i n  Palm Beach 

County. The Defendant 's  husband was a  p r i n c i p a l  f i g u r e  i n  t he  

bookmaking opera t ion  and was one (1) of the  e i g h t  ( 8 )  ind iv idua l s  

a r r e s t e d  and convicted.  (A.279). 

On December 1 ,  1982, the  S t a t e  of Flor ida f i l e d  a  Motion 

f o r  P ro tec t ive  Order t o  c lose  the  depos i t ions  scheduled i n  t he  

Aur i l io  matter .  ( 1 )  On December 2 ,  1982, NSS f i l e d  a  Motion 

f o r  Limited In tervent ion  t o  Opposure Closure (A.3) and Response 

of Press  I n t e r v e n o r ' s  Motion f o r  P ro tec t ive  Order. ( A . 5 ) .  A 

hearing was held on December 2 ,  1982, i n  f r o n t  of the  Honorable 

Edward Rogers, i n  the  C i r c u i t  Court f o r  Palm Beach County, 

F lor ida .  (A.24). A t  the  December 2 ,  1982, hearing,  counsel f o r  

Defendant AURILIO s t a t e d  t h a t  they d id  not have any objec t ion  t o  

t h e  S t a t e ' s  Motion f o r  P ro tec t ive  Order but were not joining i n  

t h e  S t a t e ' s  Motion t o  Exclude the  press  from the  scheduled depo- 

s i t i o n s .  (A.45). 

Judge Rogers, i n  an Order entered on December 8 ,  1982 

(A.58), denied the  S t a t e ' s  Motion t o  Exclude the media from 

scheduled depoosi t ions.  



On J a n u a r y  1 4 ,  1 9 8 3 ,  De fendan t  AURILIO moved t o  d e t e r m i n e  

h e r  S i x t h  Amendment r i g h t s  and f o r  d e t e r m i n a t i o n  o f  s t a t u s  o f  t h e  

t r a n s c r i p t s  o f  d e p o s i t i o n s .  (A.59) .  A h e a r i n g  was h e l d  i n  f r o n t  

o f  J u d g e  Roge r s  on J a n u a r y  1 7 ,  1983  (A .63 ) ,  and  t h e  O r d e r  o f  

J a n u a r y  18,  1 9 8 3  (A .113) ,  h e l d  t h a t :  

[O] f  c o u s e ,  t h e  media  must  be  a l l o w e d  t o  a t -  
t e n d ,  t h e  C o u r t - o r d e r e d  d e p o s i t i o n s  o r  depo- 
s i t i o n s  h e l d  i n  t h e  p u b l i c  f a c i l i t i e s  o f  t h e  
Palm Beach County  c o u r t h o u s e .  I n  o r d e r  t o  
f u r t h e r  p r o t e c t  t h e  r e c o r d  however ,  t h e  c o u r t  
i s  g o i n g  t o  p r o h i b i t  t h e  d e s t r u c t i o n  o r  e d i t -  
i n g  o f  any  d e p o s i t i o n s  t a k e n ,  w i t h o u t  o r d e r  
o f  t h e  c o u r t .  I t  i s  t h e r e u p o n  O r d e r e d :  

1. The d e f e n d a n t  and  t h e  S t a t e  A t t o r -  
n e y ' s  O f f i c e  w i l l  n o t  b e  r e q u i r e d  t o  n o t i f y  
t h e  N e w s  Media o f  i t s  i n t e n t  t o  t a k e  s t a t e -  
m e n t s ,  e i t h e r  u n d e r  o a t h  o r  n o t  u n d e r  o a t h ,  
where  J u d i c i a l  p r o c e s s  i s  n o t  i n v o l v e d ,  o t h e r  
t h a n  i s s u i n g  a  subpoena .  

2 .  IT I S  FURTHER ORDER:  t h a t  t h e  S t a t e  
and  Defense  i s  p r o h i b i t e d  f rom d e s t r o y i n g  
d e p o s i t i o n s  t a k e n  and  t y p e d  u p  i n  t h i s  c a s e  
w i t h o u t  f u r t h e r  o r d e r  o f  t h i s  C o u r t .  

3 .  IT I S  FURTHER ORDERED: t h a t  where  
n o t i c e  o f  d e p o s i t i o n s  a r e  r e q u i r e d  t o  be  
f i l e d  and  a r e  f i l e d ,  t h e y  must be  t a k e n  i n  a  
p l a c e  which w i l l  a d m i t  a c c e s s  t o  t h e  p u b l i c  
a n d  t h e  p r e s s .  

On F e b r u a r y  9 ,  1 9 8 3 ,  NSS f i l e d  i t s  Motion t o  Oppose C l o s u r e  

a n d  O b t a i n  Access t o  P u b l i c  Reco rds  (A.115) and  P r e s s  I n t e r v e -  

n o r ' s  Motion t o  Open Access t o  P r e t r i a l  D e p o s i t i o n s  and t o  O r d e r  

P r o d u c t i o n  o f  P u b l i c  R e c o r d s ,  (A.117) s e e k i n g  a c c e s s  t o  a l l  



fu ture  deposi t ions as  well a s  the t r a n s c r i p t s  of a l l  deposi t ions 

taken up t o  t h a t  time. 

JUDGE BURK held a  hearing on February 10,  1983, on NSS1s 

Motion for  Limited Intervention t o  Oppose Closure and Obtain 

Access t o  public records and Defendant's Motion t o  D i s m i s s .  

( A . 1 2 1 ) .  A t  the February 10th hearing, the S ta te  and Defendant 

AURILIO argued t h a t  l imited intervention had been granted by 

Judge Rogers only fo r  the purpose of the previous Motion t o  Op- 

pose Closure. Counsel fo r  NSS argued tha t  Judge Rogers had not 

addressed the Motion t h a t  was under considerat ion,  spec i f i ca l l y  

the Motion t o  Open Access t o  P r e t r i a l  Depositions and t o  Order 

Production of Public  Records. 

A t  the February 10,  1983, hearing, J U D G E  BURK out l ined the 

procedures which he wanted implemented (A.207), s p e c i f i c a l l y ,  

t h a t  no press  was t o  be present a t  the deposi t ions (A.207) and 

t h a t  deposi t ions a re  not jud ic ia l  proceedings. (A.216; 238). 

However, J U D G E  BURK ordered Defendant AURILIO and the S t a t e  

t o  f i l e  a l l  of the deposi t ions taken i n  the matter up t o  t ha t  

time and t o  designate any port ions of those deposi t ions they f e l t  

should remain s ec re t .  The designated port ions of the t r ansc r ip t s  

were t o  be reviewed by J U D G E  R U R K  i n  camera t o  determine whether 

they should be released t o  the public. (A.207-08; 218). 

Addit ional ly,  J U D G E  BURK denied the Defendant AURILIO1s 

and S t a t e ' s  Motion t o  D i s m i s s .  He fu r ther  ordered tha t  each 



s c h e d u l e d  d e p o s i t i o n  s h o u l d  be t r a n s c r i b e d  w i t h i n  f o r t y - e i g h t  

( 4 8 )  h o u r s  a n d  t h a t  t h e  S t a t e  a n d  D e f e n d a n t  A U R I L I O  would t h e n  

h a v e  t h e  o p p o r t u n i t y  t o  d e s i g n a t e  t h o s e  p o r t i o n s  which  t h e  c o u r t  

s h o u l d  r e v i e w  i n  camera t o  d e t e r m i n e  w h e t h e r  p u b l i c  release would 

o c c u r .  I n  t h e  a b s e n c e  o f  o b j e c t i o n s  f r o m  e i t h e r  t h e  S t a t e  o r  

D e f e n d a n t  AURILIO, t h e  c o u r t  r e p o r t e r  w i l l  be i n s t r u c t e d  t o  make 

t h e  d e p o s i t i o n s  a v a i l a b l e  t o  t h e  p r e s s .  The O r d e r  f u r t h e r  h e l d  

t h a t  t h e  l i s t  o f  t h o s e  a l r e a d y  d e p o s e d  was t o  be f u r n i s h e d  by 

t h e  S t a t e  a n d  D e f e n d a n t  AURILIO t o  c o u n s e l  f o r  NSS. (A.219) .  

Notices o f  a l l  f u t u r e  d e p o s i t i o n s  were t o  be f i l e d  w i t h  t h e  

c o u r t .  (A.219-220).  

J U D G E  BURK e n d e d  t h e  h e a r i n g  w i t h  t h e  r e q u e s t  t h a t  NSS n o t  

a p p e a l  t h e  r u l i n g :  

[ I ]  made my r e q u e s t  t h a t  h e  i s  n o t  g o i n g  t o  
a p p e a l ,  b u t  I c a n n o t  h o l d  him t o  t h a t .  

What w e  are t r y i n g  t o  d o  i s  r e s o l v e  t h i s  mat- 
t e r  a s  a m i c a b l y  as  w e  c a n .  I r e c o g n i z e  t h a t  
h e  m i g h t  w a n t  t o  t a k e  t h a t  o n e  q u e s t i o n  on  
a p p e a l .  

C o u n s e l  f o r  NSS r e f u s e d  t o  w a i v e  h i s  r i g h t  t o  a p p e a l ,  p u r s u -  

a n t  t o  i n s t r u c t i o n s  f r o m  h i s  c l i e n t :  

[ I ]  w a n t e d  t o  make s u r e ,  I d i d n ' t  w a n t  t o  
m i s l e a d  t h e  C o u r t .  I a m  n o t  a g r e e i n g  t o  any- 
t h i n g .  I am s i m p l y  a c c e p t i n g  t h e  C o u r t ' s  
r u l i n g ,  t r y i n g  t o  work i t  o u t ,  a c c e p t i n g  t h e  
r u l i n g  o f  t h e  C o u r t ,  a n d  r e s e r v i n g  t o  m y s e l f  
t h e  o p t i o n  of a p p e a l  o r  n o t ,  a f t e r  c o n s u l t i n g  
w i t h  my c l i e n t s .  T h a t  i s  a l l .  



On F e b r u a r y  1 5 ,  1 9 8 3 ,  PBN f i l e d  i t s  Mot ion  t o  I n t e r v e n e  a n d  

Mot ion  t o  R e c o n s i d e r  JUDGE BURK's r u l i n g  o f  F e b r u a r y  1 0 ,  1983 .  

(A .334) .  On F e b r u a r y  2 5 ,  1 9 8 3 ,  h e a r i n g s  were h e l d  o n  PBN's 

Mot ion  t o  R e c o n s i d e r  b e f o r e  JUDGE BURK. C o u n s e l  f o r  NSS a t t e n d e d  

t h e  h e a r i n g  a n d  j o i n e d  i n  PBN's Mot ion.  ( A . 2 2 6 ) .  C o u n s e l  f o r  

PBN a r g u e d  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  

t h e  d e p o s i t i o n s ;  s p e c i f i c a l l y ,  h e  a r g u e d  t h a t :  

[ a ] s  a r e s u l t  o f  a s t a t e m e n t  t h a t  s h e  made,  a  
l i b e l  a c t i o n  h a d  b e e n  f i l e d  a g a i n s t  my c l i e n t  
b e c a u s e  s h e  made t h e  s t a t e m e n t  t h a t  s e v e r a l  
l a w  e n f o r c e m e n t  o f f i c i a l s  i n  t h i s  c o u n t r y ,  
i n c l u d i n g  t h e  p o l i c e ,  were o n  t h e  t a k e . 2 1  - 

I  d o  know t h a t  t h a t  i s  i m p o r t a n t  i n f o r m a t i o n  
a b o u t  t h e  c i t i z e n s '  g o v e r n m e n t ,  a n d  I  know 
t h a t  t h e  p e o p l e  h a v e  a h i g h  i n t e r e s t  i n  i t .  
T h a t  i s  why my c l i e n t  h a s  c o v e r e d  i t  a n d  t h a t  
i s  why i t  g e t s  p r o m i n e n t  t r e a t m e n t  i n  t h e  
n e w s p a p e r  e v e r y d a y .  

I t h i n k  i t  i s  i m p o r t a n t  t h a t  i f  i m p o r t a n t  
i s s u e s  a b o u t  a l l  t h o s e  i s s u e s  i s  coming  o u t  
i n  t h e s e  d e p o s i t i o n s ,  t h a t  t h e  p e o p l e  o f  t h i s  
c o u n t r y  know a b o u t  i t .  And t h e y  may n e v e r  
know a b o u t  i t ,  a s  I  p o i n t e d  o u t  i n  my Memo- 
r a n d u m ,  i f  t h e y  c a n ' t  g e t  access t o  t h e s e  
d e p o s i t i o n s  b e c a u s e  t h i s  case may n e v e r  g o  t o  
t r i a l  .. . . 

2 /  The l a w s u i t  t o  w h i c h  c o u n s e l  f o r  t h e  PBN i s  r e f e r r i n g  i s  - 
Jamason  v .  Palm Beach  N e w s p a p e r s ,  d i s c u s s e d  i n f r a  a t  2 4 .  



A s  t o  t h o s e  d e p o s i t i o n s  a l r e a d y  t a k e n ,  JUDGE BURK h e l d  t h a t  

h e  would  c o n s i d e r  them i n  camera, " I  am s t i l l  w i l l i n g  t o  a l l o w  

t h o s e  d e p o s i t i o n s  t o  b e  f i l e d  i n  t h e  p u b l i c  i n t e r e s t . "  ( A . 2 7 6 ) .  

F i n a l l y ,  JUDGE BURK r u l e d  t h a t :  

[ d l e p o s i t i o n s  a re  n o t  j u d i c i a l  p r o c e e d i n g s  
a n d ,  t h e r e f o r e ,  i t  i s  my d e t e r m i n a t i o n  t h a t  
i n a s m u c h  as  t h e y  are  n o t  j u d i c i a l  p r o c e e d -  
i n g s ,  a n d  ... t h e r e  i s  no  r i g h t  o f  access 
b y  e i t h e r  t h e  p u b l i c  i n  p e r s o n a ,  o r  t h r o u g h  
t h e  m e d i a  t o  b e  a t  t h e  t a k i n g  o f  t h o s e  
d e p o s i t i o n s .  

On J u n e  11, 1 9 8 5 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  r e n d -  

e r e d  i t s  O p i n i o n  e n  b a n c  a f f i r m i n g  t h e  lower c o u r t ' s  O r d e r  o f  

F e b r u a r y  2 8 ,  1 9 8 5 .  (A .380) .  I n  i t s  d e c i s i o n ,  t h e  F o u r t h  D i s -  

t r i c t  C o u r t  o f  A p p e a l  d i d  n o t  d i s c u s s  o r  p r o v i d e  a d e s c r i p t i o n  

o f  t h e  u n d e r l y i n g  c r i m i n a l  a c t i o n  w h i c h  p r o m p t e d  t h e  m e d i a ' s  

d e s i r e  t o  a t t e n d  t h e  d e p o s i t i o n s  i n  S t a t e  o f  F l o r i d a  v .  L i n d a  J .  

A u r i l i o .  The c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  m e d i a ' s  d e s i r e  t o  

a t t e n d  t h e s e  d e p o s i t i o n s  was p u r e l y  i n  t h e  p u b l i c ' s  i n t e r e s t .  

D e f e n d a n t  AURILIO h a d ,  i n  s w o r n  s t a t e m e n t s  t o  t h e  S t a t e  A t t o r n e y  

o f  Palm Beach  C o u n t y  ( A . 2 9 6 ) ,  p r o v i d e d  i n f o r m a t i o n  a b o u t  gam- 

b l i n g ,  o r g a n i z e d  crime a n d ,  most i m p o r t a n t  t o  t h e  p u b l i c ' s  i n t e r -  

e s t ,  p o l i c e  c o r r u p t i o n  i n  Pa lm Beach  C o u n t y ,  ~ l o r i d a .  

The S t a t e  A t t o r n e y  u s e d  D e f e n d a n t  AURILIO' s sworn  s t a t e m e n t  

t o  s e c u r e  w i r e t a p s  a n d  s e a r c h  w a r r a n t s  ( A . 2 9 6 ) ,  w h i c h  l e d  t o  

t h e  i n d i c t m e n t s  o f  t e n  ( 1 0 )  members o f  a n  a l l e g e d  bookmaking 



operation. I t  i s  i n  t h i s  context t ha t  the decision of the Fourth 

D i s t r i c t  Court of Appeal, which denied the media's access t o  the 

deposi t ion testimony, must be viewed. 

However, the Fourth D i s t r i c t  Court of Appeal spec i f i c a l l y  

acknowledged the r i g h t  of the media t o  have access to :  ( a )  f i l e d  

deposi t ions  because they then become pa r t  of the o f f i c i a l  court  

records;  and ( b )  the  t r i a l ,  plus p r e t r i a l  and post t r i a l  proceed- 

i ngs ,  conducted by or  before a  judge. 

On i t s  own Motion, the Fourth D i s t r i c t  Court of Appeal a l s o  

c e r t i f i e d  t o  the Florida Supreme Court, pursuant t o  Florida Rules 

of Appellate Procedure 9 .030 (a ) (2 ) (v ) ,  the following a s  quest ions 

a of g rea t  public  importance: 

1. I s  the Press  e n t i t l e d  t o  not ice and the 
opportunity and the r i g h t  t o  a t tend p r e - t r i a l  
discovery deposi t ions i n  a  criminal case? 

2. I s  the Press  e n t i t l e d  t o  access t o  
p r e t r i a l  discovery deposi t ions i n  a  crim- 
i n a l  case which may or  may not have been 
t ranscr ibed but which have not been f i l e d  
w i t h  the c le rk  of court  o r  the judge? 

There were f i ve  (5 )  separa te  Opinions f i l e d  by the Fourth 

D i s t r i c t  Court of Appeal: the majority Opinion w i t h  three ( 3 )  

concurrences; one (1) spec ia l  concurring Opinion; two ( 2 )  d i s -  

sent ing  Opinions w i t h  two (2 )  concurrences each; and one (1) 

d i s sen t ing  Opinion w i t h  one (1) concurrence. 

On July 10,  1985, Pe t i t i one r s  f i l e d  t h e i r  Notice t o  Invoke 

Discretionary Ju r i sd i c t i on  t o  the  Supreme Court of Flor ida ,  



p u r s u a n t  t o  F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  9 . 0 3 0 ( a ) ( 2 ) ,  a s  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  Op in ion  i n  Burk :  

( a )  e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  a  
d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  
A p p e a l s  on t h e  same q u e s t i o n  o f  l aw;  a n d  

( b )  i t  e x p r e s s l y  c o n s t r u e s  t h e  F i r s t  Amend- 
ment o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  



SUMMARY OF ARGUMENT 

The F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  Op in ion  i n  Burk s h o u l d  

b e  o v e r r u l e d  b a s e d  upon t h e  f o l l o w i n g  a rgumen t s .  

F i r s t ,  i n  t h e  l e g a l  s y s t e m  o f  t h e  U n i t e d  S t a t e s ,  t h e  p u b l i c  

i n t e r e s t  i s  s e r v e d  by t h e  r o l e  o f  government  p r o s e c u t o r .  The 

p u b l i c  h a s  a r i g h t  o f  a c c e s s  t o  t h e  p r e t r i a l  p r o c e e d i n g s ,  i n c l u d -  

i n g  d e p o s i t i o n s ,  a s  a n  overwhelming  m a j o r i t y  o f  c r i m i n a l  p r o s e c u -  

t i o n s  are r e s o l v e d  d u r i n g  t h e  p r e t r i a l  s t a g e .  

Second ,  C r i m i n a l  p r o c e e d i n g s  i n  t h e  U n i t e d  S t a t e s ,  b o t h  

u n d e r  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  and  t h e  F e d e r a l  

a R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  have  a  p r e s u m p t i o n  o f  o p e n n e s s .  

T h i s  p r e s u m p t i o n  i s  r e b u t t a b l e  o n l y  upon t h e  r e q u i s i t e s  o f  t h e  

a c c e p t e d  t h r e e  ( 3 )  p a r t  t e s t  f o r  c l o s u r e  b e i n g  f u l l y  met. T h i s  

t h r e e  ( 3 )  p a r t  t e s t  h a s  been  u s e d  i n  a v a r i e t y  o f  p r e t r i a l ,  t r i a l  

a n d  p o s t  t r i a l  p r o c e e d i n g s .  

T h i r d ,  d e p o s i t i o n s ,  i n  c i v i l  and  c r i m i n a l  cases, have  been  

h e l d  by t h e  Second and  F o u r t h  D i s t r i c t  C o u r t s  o f  Appeal  t o  have  

t h e  s t a t u s  o f  j u d i c i a l  p r o c e e d i n g s .  

F i n a l l y ,  t h e  b a s i c  aim o f  t h e  F i r s t  Amendment i s  f r e e  

and  open  d i s c u s s i o n  o f  m a t t e r s  o f  p u b l i c  i n t e r e s t .  Every  j u d i -  

c i a l  o p i n i o n  which c o n s t r u e s  t h e  F i r s t  Amendment must  u s e  - 
f r e e  and  open  d i s c u s s i o n  - as  i t s  p o l e s t a r .  T h i s  i s  e s p e c i a l l y  

t r u e  i n  t h e  c r i m i n a l  c a s e  s e t t i n g ,  f o r  c r i m i n a l  a c t i o n s  



are ove rwhe lming ly  d e c i d e d  n o t  by p u b l i c  t r i a l s ,  b u t  d u r i n g  t h e  

p r e t r i a l  s t a g e .  P u b l i c  knowledge t h e r e f o r e  becomes a b s o l u t e l y  

n e c e s s a r y  f o r  a  m e a n i n g f u l  u n d e r s t a n d i n g  o f  t h e  c r i m i n a l  j u s t i c e  

sys t em.  



ARGUMENT 

THE PRESS HAS A RIGHT OF ACCESS TO PRETRIAL 
DEPOSITIONS IN A CRIMINAL CASE. 

C r i m i n a l  matters  a re  p resumed  o p e n  u n t i l  t h e  r e q u i r e m e n t s  

f o r  c l o s u r e  h a v e  b e e n  m e t .  T h i s  bas ic  t e n e t  i s  b o t t o m e d  upon t h e  

r e c o g n i t i o n  t h a t  "a crime i s  a wrong w h i c h  t h e  g o v e r n m e n t  deems 

i n j u r i o u s  t o  t h e  p u b l i c  a t  l a r g e  a n d  p u n i s h e s  t h r o u g h  a j u d i c i a l  

p r o c e e d i n g  i n  i t s  own name." 14 F l a .  J u r . 2 d  6 7 ,  S e c t i o n  5.  The 

p u b l i c  n a t u r e  o f  c r i m i n a l  matters  i s  p a r a m o u n t .  

T h i s  d i s t i n c t i o n  i s  c r u c i a l  f o r  t h e  r e s o l u t i o n  o f  t h e  case 

b e f o r e  t h i s  C o u r t ,  f o r  t h e  p r e s s ,  as  a s u r r o g a t e  f o r  t h e  p u b l i c  

i n t e r e s t ,  c a n n o t  be b a r r e d  f r o m  t h o s e  p r e t r i a l  p r o c e e d i n g s  w h i c h ,  

i n  a n  o v e r w h e l m i n g  p e r c e n t a g e  o f  c r i m i n a l  mat ters ,  t h r o u g h  plea 

b a r g a i n i n g ,  p r o v i d e  t h e  b a s i s  f o r  d i s p o s i t i o n  o f  a case b e f o r e  

t r i a l .  

The a r g u m e n t  i s  n o t  b e i n g  made t h a t  t h e r e  c a n  be no  c l o s u r e  - 
o f  p r e t r i a l  p r o c e e d i n g s  i n  c r i m i n a l  cases -- b u t  t h a t  a l l  pre- 

t r i a l  p r o c e e d i n g s ,  i n c l u d i n g  d e p o s i t i o n s  i n  c r i m i n a l  c a s e s ,  m u s t  

f o l l o w  t h e  t h r e e  ( 3 )  p r o n g e d  t e s t  e s t a b l i s h e d  f o r  s u c h  c l o s u r e  by  

t h i s  C o u r t  i n  M i a m i  H e r a l d  v .  L e w i s :  

1. C l o s u r e  i s  n e c e s s a r y  t o  p r e v e n t  a s e r i -  
o u s  a n d  i m i n e n t  t h r e a t  t o  t h e  a d m i n i s t r a t i o n  
o f  j u s t i c e ;  



2. No alternatives are available, other 
than change of venue, which would protect a 
defendant's right to a fair trial; and 

3. Closure would be effective in protecting 
the rights of the acused, without being 
broader than necessary to accomplish this 
purpose. 

426 So.2d 1 (Fla. 1982). 

If, as the United States Supreme Court has stated, eighty- 

five (85%) percent of all criminal charges are resolved pretrial, 

Gannett v. de Pasquale, 443 U.S. 368 (1979), then access to 

pretrial proceedings "promotes free discussion of governmental 

affairs by imparting a more complete understanding to the public 

of the judicial sgstem." Lewis, supra, quoting from Mills v. 

Alabama, 384 U.S. 214 (1966): 

[Sluch access gives the assurance that the 
proceedings were conducted fairly to all con- 
cerned ... . Finally, because participating 
lawyers, witnesses and judges know their con- 
duct will be subject to public scrutiny, it 
is fair to conclude that they will be more 
conscientious in the performance of their 
roles. (citations omitted). 

Access to pretrial proceedings in criminal cases have been 

consistently expanded in recent years and now include voir dire 

examinations, Press-Enterprises v. Riverside County Superior 

Court, 104 S.Ct. 819 (1984); pre and post trial hearings, Newman 

v. Graddick, 696 F.2d 796 (11th Cir. 1983); pretrial detention 

hearings, U.S. v. Edwards, 430 A.2d 1321 (D.C., D.C. 1981); and 



p r e t r i a l  c r i m i n a l  p r o c e e d i n g s ,  Oca la  S t a r  B a n n e r  Corp.  v .  

S t u r g i s ,  388  So.2d 1367 ( F l a .  5 t h  DCA 1 9 8 0 ) .  

The re  a r e  no d i s c e r n a b l e  p u b l i c  p o l i c y  r e a s o n s  t o  a l l o w  t h e  

p u b l i c  a c c e s s  t o  p r e t r i a l  c r i m i n a l  p r o c e e d i n g s  and t h e n  l i m i t  

t h a t  access t o  o n l y  c e r t a i n  p r o c e e d i n g s .  The b a s i s  o f  t h e  d e c i -  

s i o n s  which have  expanded  t h e  p u b l i c ' s  access, g e n e r a l l y  i n  c r i -  

m i n a l  p r o c e e d i n g s ,  have  t h e i r  p r i m a r y  f o c u s  on w h e t h e r  p u b l i c  

access t o  t h e  p r o c e e d i n g s  i n  q u e s t i o n s  s e r v e s  t h e  same p u r p o s e  a s  

access t o  t r i a l s .  U.S. V. Edwards,  s u p r a ,  c e r t .  d e n i e d ,  102  

S.Ct .  1721  ( 1 9 8 2 ) .  With t h e  overwhelming m a j o r i t y  o f  c r i m i n a l  

cases r e s o l v e d  d u r i n g  t h e  p r e t r i a l  s t a g e ,  many b e f o r e  f o r m a l  

h e a r i n g s  a r e  i n s t i t u t e d ,  p u b l i c  a c c e s s  t o  s u c h  p r o c e e d i n g s  a s  

d e p o s i t i o n s  d o e s  s e r v e  t h e  same p u r p o s e  a s  a c c e s s  t o  t h e  t r i a l  

i t s e l f .  

The d e c i s i o n  of  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal i n  Burk 

d o e s  n o t  a r t i c u l a t e  a f u n d a m e n t a l  d i s t i n c t i o n  be tween  p r e t r i a l  

d e p o s i t i o n s  and  access t o  o t h e r  p r e t r i a l ,  t r i a l  and p o s t  t r i a l  

p r o c e e d i n g s  b u t  f o c u s e s  i n s t e a d  upon t h e  p r o c e d u r a l  d e v i c e  o f  

f i l i n g  a  d e p o s i t i o n  w i t h  t h e  c o u r t ,  " w e  n o t e  t h a t  t h e  t r i g g e r  

d e v i c e  i s  t h e  ac t  o f  f i l i n g .  Thus ,  c o n v e r s e l y ,  w e  h o l d  t h a t  no 

r i g h t  o f  a c c e s s  a c c r u e s  u n t i l  t h e r e  i s  a  ' f i l i n g . " '  (A.521).  

T h i s  i s  a d i s t i n c t i o n  w i t h o u t  resor t  t o  t h e  u n d e r l y i n g  p r i n -  

c i p l e s  which presume t h a t  c r i m i n a l  p r o c e e d i n g s  a r e  open. A s  was 

s t a t e d  by J u d g e  Ans tead  i n  h i s  d i s s e n t  i n  Burk: 



[I]t is the public's right of access to the 
information that is crucial, not the particu- 
lar form or container in which the informa- 
tion may be found. 

Similarly, I cannot accept the totally tech- 
nical and semantical distinction made by the 
majority between the right of access to a 
deposition transcribed and filed, a decision 
presumably made solely at the discretion of 
the lawyers involved, and a deposition taken 
but not transcribed. Again, it is the pub- 
lic's right to access to the information 
disclosed at the deposition that should be 
determinative. That determination should not 
be left to the unbridled discretion of the 
lawyers, either of whom presumably could 
order transcription without the permission of 
the other or court order. Hence, poof ! , 
'secret' information is transformed into 
'~ublic' information. (em~hasis su~~lied). 

THE FLORIDA RULES OF CRIMINAL PROCEDURE PRE- 
SUME THAT PRETRIAL DISCOVERY BE OPEN. 

The Florida Rules of Criminal Procedure give rise to a pre- 

sumption of openness for pretrial discovery. 

Discovery depositions in criminal cases are governed by 

Rule 3.220(d), Florida Rules of Criminal Procedure, which states 

that: 

... the procedure for taking such deposi- 
tion .. . shall be the same as that provided 
in the Florida Rules of Civil Procedure. 

Rule 1.280(~)(5), Florida Rules of Civil Procedure, autho- 

rizes a trial court for "good cause shown to order that the 



d i s c o v e r y  b e  c o n d u c t e d  w i t h  no o n e  p r e s e n t  e x c e p t  p e r s o n s  d e s i g -  

n a t e d  by t h e  c o u r t . "  ( e m p h a s i s  s u p p l i e d ) .  

The p r e s u m p t i o n  t h e r e f o r e  i s  t h a t  u n l e s s  good c a u s e  is  shown 

f o r  l i m i t i n g  a  d e p o s i t i o n ,  t h e  d e p o s i t i o n  i s  open .  

A s i d e  f rom t h e  o p i n i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  Ap- 

p e a l  i n  S h o r t  v .  G a y l o r d ,  462  So.2d 5 9 1  ( F l a .  2d DCA 1 9 8 5 ) ,  t h e r e  

would seem t o  be  l i m i t e d  a u t h o r i t y  w i t h i n  F l o r i d a  j u r i s p r u d e n c e  

t o  b o l s t e r  t h e  p r e s u m p t i o n  o f  a n  o p e n n e s s  a rgument  o t h e r  t h a n  

r e s o r t  t o  t h e  r u l e s  t h e m s e l v e s .  However, a u t h o r i t y  f o r  t h e  p r e -  

sumpt ion  o f  o p e n n e s s  r u l e s  i s  a v a i l a b l e  a  f o r t i o r i  t o  f e d e r a l  

c a s e  law.  T h i s  a p p r o a c h ,  by a n a l o g y ,  h a s  been  s p e c i f i c a l l y  en- 

d o r s e d  by t h i s  C o u r t .  

I n  Moore v .  S t a t e ,  452  So.2d 559  ( F l a .  1 9 8 4 ) ,  t h i s  C o u r t  was 

c a l l e d  upon t o  i n t e r p r e t  t h e  F l o r i d a  Ev idence  Code,  S e c t i o n  

9 0 . 8 0 1 ( 2 ) ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  I n  i t s  a n a l y s i s  o f  t h e  

i n t e n t  o f  S e c t i o n  9 0 . 8 0 1 ( 2 ) ( a ) ,  t h i s  C o u r t  n o t e d  t h a t  i t  was 

" i n s p i r e d  i n  p a r t  by F e d e r a l  R u l e  o f  Evidence  8 0 1 ( d ) ( l ) "  and :  

[ B l e c a u s e  s e c t i o n  9 0 . 8 0 1 ( 2 ) ( a )  was p a t t e r n e d  
a f t e r  F e d e r a l  Ru le  o f  Ev idence  8 0 1 ( d )  ( 1 )  , 
w e  s h o u l d  c o n s t r u e  t h e  f o r m e r  i n  a c c o r d a n c e  
w i t h  f e d e r a l  c o u r t  d e c i s i o n s  i n t e r p r e t i n g  t h e  
l a t t e r .  S e e  e . a . .  Hieh tower  v .  B i e o r n e v .  1 5 6  - ., , 
So.2d 501  ( F l a .  1963);  ( e m p h a s i s  s u p p l i e d ) .  

S e e ,  a l s o :  Crump v .  Goldhouse  R e s t a u r a n t s ,  9 6  So.2d 215 ,  218  

( F l a .  1957)  ( " S i n c e  R u l e  1 . 3 5  i s  a l m o s t  i d e n t i c a l  w i t h  Rule  4 1  o f  

t h e  F e d e r a l  R u l e s ,  2 8  U.S.C.A., and was p a t t e r n e d  t h e r e a f t e r ,  t h e  



f e d e r a l  c o u r t  d e c i s i o n s  i n t e r p r e t i n g  t h e i r  r u l e  a re  p e r s u a s i v e  

h e r e .  " ) 

The F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  O r l a n d o  

S p o r t s  S t a d i u m ,  I n c .  v .  S e n t i n e l  S t a r  C o . ,  3 1 6  So.2d 6 0 7  ( F l a .  

4 t h  DCA 1 9 7 5 ) ,  a l s o  s t r o n g l y  s u p p o r t s  r e s o r t  t o  f e d e r a l  d e c i s i o n s  

i n  t h e  a b s e n c e  o f  F l o r i d a  a u t h o r i t y  o n  p o i n t :  

[ S l i n c e  o u r  R u l e s  o f  C i v i l  P r o c e d u r e  are  p a t -  
t e r n e d  v e r y  c l o s e l y  a f t e r  t h e  F e d e r a l  r u l e s ,  
a n d  i t  ha i  b e e n  t h e  p r a c t i c e  o f  t h e  F l o r i d a  
c o u r t s  c l o s e l y  t o  e x a m i n e  a n d  a n a l y z e  t h e  
F e d e r a l  d e c i s i o n s  a n d  c o m m e n t a r i e s  u n d e r  t h e  
F e d e r a l  r u l e s  i n  i n t e r p r e t i n g  o u r s  w e  t u r n ,  
i n  t h e  a b s e n c e  o f  a F e d e r a l  d e c i s i o n ,  t o  
M o o r e ' s  F e d e r a l  P r a c t i c e ,  2nd E d i t i o n  . . . . 
( e m p h a s i s  s u p p l i e d ) .  ( f o o t n o t e  o m i t t e d ) .  

S e n t i n e l  S t a r ,  s u p r a ,  a t  6 1 1 .  

I n  S e n t i n e l  S t a r ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  re- 

s o r t e d  t o  t h e  g e n e r a l  t r e a t i s e  o f  M o o r e ' s  F e d e r a l  P r a c t i c e ,  2d 

E d . ,  f o r  i t s  a u t h o r i t y .  

However ,  f e d e r a l  case l a w ,  w h i c h  i s  c l o s e l y  a n a l a g o u s  t o  t h e  

case b e f o r e  t h i s  C o u r t ,  i s  a v a i l a b l e  f o r  a u t h o r i t y .  

I n  G r a d d i c k ,  s u p r a ,  t h e  p r e s s  c h a l l e n g e d  t h e  o r d e r s  i s s u e d  

, b y  t h e  t r i a l  c o u r t  w h i c h  d e n i e d  i t s  p e t i t i o n  t o  copy  j u d i c i a l  

r e c o r d s  a n d  g a i n  access t o  p r e  a n d  p o s t  t r i a l  h e a r i n g s .  The 

a p p e l l a t e  c o u r t  h e l d  t h a t  good c a u s e  mus t  be shown i n  o r d e r  f o r  

c l o s u r e  t o  o c c u r .  I n  s o  h o l d i n g ,  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  

A p p e a l s  s p e c i f i c a l l y  i n c l u d e d  d e p o s i t i o n s  w i t h i n  t h e  s c o p e  o f  

t h o s e  p r o c e e d i n g s  where  good c a u s e  mus t  be shown f o r  c l o s u r e :  



[W]e do not hold that every hearing, deposi- 
tion, conference or even trial in a case of 
this kind must be open to the public. We do 
hold that 'where, as in the present case, the 
[court] attempts to deny access in order to 
inhibit the disclosure of sensitive informa- 
tion, it must be shown that the denial is 
necessitated by a compelling governmental 
interest, and is narrowly tailored to that 
interest.' 

Accord, AT8T v. Grady, 594 F.2d 594 (7th Cir. 
1978). ('As a general proposition, pretrial 
discovery must take place in the public 
[interest] unless compelling reasons exist 
for denying the public access to the pro- 
ceedings.') (emphasis supplied). 

The Eleventh Circuit's decision rested upon the public pol- 

icy foundation of open discussion and the public's need for un- 

derstanding of the legal processes. This is the same foundation 

upon which federal cases have consistently expanded the public's 

access to pretrial proceedings in a variety of contexts: 

[I]n addition, open proceedings may be imper- 
ative if the public is to learn about the 
crucial legal issues that help shape modern 
society. Informed public opinion ii critical 
to effective self-governance. (emphasis sup- 
plied). (citations omitted). 

Graddick, supra. 

The Federal Rules of Civil Procedure also contain specific 

authority for the presumption of openness. 

In Tavoulareas v. Washington Post, 737 F.2d 1170 (1984), the 

appellate court specifically held that the Federal Rules of Civil 



P r o c e d u r e  ( a f t e r  which t h e  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  a r e  

p a t t e r n e d )  c o n t a i n e d  a  p r e s u m p t i o n  of  o p e n n e s s :  

[A] s t a t u t o r y  p r e s u m p t i o n  o f  o p e n n e s s  f o r  
d i s c o v e r y  m a t e r i a l s ,  e v e n  t h o s e  n o t  u s e d  a t  
t r i a l .  d e r i v e s  f rom t h e  F e d e r a l  R u l e s  o f  
C i v i l  P r o c e d u r e .  The F e d e r a l  R u l e s  do  n o t  
r e s t r i c t  t h e  u s e  o f  p r o p e r l y  d i s c o v e r e d  
m a t e r i a l s .  ( e m p h a s i s  s u p p l i e d ) .  

The a p p r o a c h  o f  t h e  p r e s u m p t i o n  o f  o p e n n e s s  by t h e  G r a d d i c k  

a n d  T a v o u l a r e a s  c o u r t s  i s  t h e  same a p p r o a c h  which t h e  F l o r i d a  

Second  D i s t r i c t  C o u r t  o f  Appeal t o o k  i n  G a y l o r d ,  s u p r a ,  where t h e  

c o u r t  h e l d ,  b a s e d  upon Ru le  1 . 2 8 0 ( c ) ,  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  p r o t e c t i v e  o r d e r s ,  t h a t :  

[ T l h i s  r u l e  g i v e s  t h e  t r i a l  c o u r t  c o n t r o l  
o v e r  who may o r  may n o t  a t t e n d  d e p o s i t i o n s ;  
t h e  c o u r t ' s  d i s c r e t i o n  i s  l i m i t e d  o n l y  by t h e  
s t a n d a r d  ' f o r  good c a u s e  shown. '  The r u l e  
p l a c e s  t h e  bu rden  o f  o b t a i n i n g  a  p r o t e c t i v e  
o r d e r  on  t h e  p e r s o n  o r  p a r t y  s e e k i n g  t o  
l i m i t  a t t e n d a n c e  a t  a  d e ~ o s i t i o n .  ( e m ~ h a s i s  ,~ 2 

s u p p l i e d ) .  

G a y l o r d ,  s u p r a ,  a t  592.  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  i n  i t s  o p i n i o n  i n  Burk ,  

d i d  n o t  s p e c i f i c a l l y  d i s c u s s  t h e  p r e s u m p t i o n  o f  o p e n n e s s ,  b u t  

h e l d  i n f e r e n t l y  t h a t  s u c h  a p r e s u m p t i o n  e x i s t s  when i t  s t a t e d :  

[ A l c c o r d i n g  t o  t h e  v i ew ,  i n  t h e  a b s e n c e  o f  a  
c o u r t  o r d e r  s e a l i n g  t h e  d e p o s i t i o n ,  o r  some 
p r o v i s i o n  o f  l aw r e q u i r i n g  t h e  same t o  r ema in  
c o n f i d e n t i a l ,  t h e  p r e s s  may n o t  be  e x c l u d e d  
f rom r e a d i n g ,  c o p y i n g  and  r e p o r t i n g  t h e  con- 
t e n t s  o f  a  d e p o s i t i o n .  [ C i t a t i o n  t o  T a l l a -  
h a s s e e  ~ e m o c r a t ,  I n c .  v . -  W i l l i s ,  370 So.2d 
867  ( F l a .  1st DCA 1 9 7 9 ) l .  We a a r e e  w i t h  t h i s  
h o l d i n g .  See  a l s o  0 c a l a  S t a r  ~ a n n e r  Corp.  v .  



S t u r g i s ,  388  So.2d 1367  ( F l a .  5 t h  DCA 1 9 8 0 ) .  
We n o t e  t h e  t r i g g e r  d e v i c e  is  t h e  a c t  o f  
' f i l i n g '  . Thus ,  c o n v e r s e l y ,  w e  h o l d  t h a t  no 
r i g h t  o f  access a c c r u e s  u n t i l  t h e r e  i s  a  
' f i l i n g ' .  ( e m ~ h a s i s  s u ~ ~ l i e d ) .  

The F o u r t  D i s t r i c t  C o u r t  o f  Appeal r a t i o n a l i z e d  t h i s  h o l d i n g  

b a s e d  upon F l o r i d a  R u l e s  o f  J u d i c i a l  A d m i n i s t r a t i o n  2 . 0 7 5 ( a ) ( l )  

which  d e a l s  w i t h  R e t e n t i o n  o f  C o u r t  Reco rds .  T h i s  s e c t i o n  i s  

p u r e l y  a d m i n i s t r a t i v e  i n  n a t u r e  and  was implemented  t o  stem t h e  

s t o r a g e  p rob lems  o f  vo luminous  c o u r t  r e c o r d s .  

I t  i s  a l s o  o f  i n t e r e s t  t h a t ,  s imi lar  t o  t h e  F l o r i d a  R u l e s  o f  ' 

J u d i c i a l  A d m i n i s t r a t i o n  2 . 0 7 5 ( a ) ( l ) ,  i n  1 9 7 8 ,  t h e  Adv i so ry  Com- 

mi t tee  t o  t h e  P roposed  Amendments t o  t h e  F e d e r a l  R u l e s  o f  C i v i l  

P r o c e d u r e  p roposed  t h a t  b e c a u s e  o f  s t o r a g e  c o s t s ,  d i s c o v e r y  mate- 

@ r i a l s  d i d  n o t  need t o  be f i l e d  e x c e p t  upon o r d e r  o f  t h e  c o u r t  o r  

f o r  u s e  i n  p r o c e e d i n g s .  However, t h e  p r e l i m i n a r y  d r a f t  made pro-  

v i s i o n  f o r  access t o  d i s c o v e r e d  m a t e r i a l  by n o n - p a r t i e s :  

[ I ] n  1978  t h e  Adv i so ry  Committee p r o p o s e d ,  
b e c a u s e  o f  s t o r a g e  c o s t s ,  t h a t  d i s c o v e r y  
materials  n o t  be f i l e d  e x c e p t  upon o r d e r  o f  
t h e  c o u r t  o r  f o r  u s e  i n  t h e  p r o c e e d i n g s .  
Even i f  t h i s  amendment had been  a p p r o v e d ,  
t h e  accompanying a d v i s o r y  commit tee  n o t e  - pro-  
v i d e d  f o r  access t o  d i s c o v e r e d  m a t e r i a l  bv 
n o n p a r t i e s .  

T h i s  amendment and  amendments t o  t h e  d i s c o v -  
e r y  r u l e s  p e r m i t  t h e  materials  d e s c r i b e d  t o  
b e  r e t a i n e d  by t h e  p a r t i e s  u n l e s s  and  u n t i l  
t h e y  a r e  u sed  f o r  some p u r p o s e  i n  t h e  a c t i o n .  
But anv  ~ a r t v  mav r e a u e s t  t h a t  d e s i g n a t e d  
m a t e r i a l s  be  f i l e d ,  and  t h e  c o u r t  may r e q u i r e  
f i l i n g  on i t s  own mot ion .  I t  i s  i n t e n d e d  
t h a t  t h e  c o u r t  mav o r d e r  f i l i n g .  on i t s  own 



motion a t  the request of a person who i s  
not a party who desires access to  public 
records, subject to the provisions of Rule 
26(c). (emphasis supplied). 

Preliminary Draft of Proposed Amendments to the Federal Rules 

of Civil Procedure, 77 F.R.D. 613, 6322-23 (1978); Tavoulareas, 

supra, at footnote 9. 

While the Proposed Federal Amendment was not passed (while 

it was passed in Florida for storage reasons), Federal Rules of 

Civil Procedure 5(d) advisory note stated that: 

[Tlhe Committee requires such a filing reven 
to- documents not -used in the proceeding] 
because these 'materials are sometimes of 
interest to those who may have no access to 
them except by a requirement of filing, such 
as members of a class, litigants similarly 
situated, or the public generally ... . 
Simply stated, the Federal Rules of Civil 
Procedure and the advisory committee notes 
indicate that discovery proceedings are 
presumptively open unless ordered by the 
court.J/ - (emphasis supplied). 

31 [Clourts have been virtually unanimous in concluding - 
that the Federal rules of Civil Procedure presume open 
discovery. See, e.g. National Polymer Products v. 
Borg-Warner Corp., 641 F.2d 418, 423 (6th Cir. 1981) 
("[tlhe discovery rules themselves place no limits on 
what a party may do with materials obtained in discov- 
ery"); Wilk v. American Medical Ass'n, 635 F.2d 1295, 
1299 (7th Cir. 1980) (quoting - American Telephone and 
Telegraph Co. v. Grady, 594 F.2d 594, 596 (7th Cir. 
1978) (If[: 

; 
reasons exist for denying the public access to the 
proceedings"); In Re Halkin. 598 F.2d 176, 188 (D.C. 
Cir. 1979) ("without a protective order materials 
obtained in discovery may be used by a party for any 
purpose, including dissemination to the public"). 

Footnote 10 by the court in Tavoulareas, supra. 



THE PRESUMPTION OF OPENNESS MUST BE REBUTTED 
FOR CLOSURE OF CRIMINAL PRETRIAL PROCEEDINGS. 

The same s t a t u t o r y  scheme,  b o t h  u n d e r  t h e  F e d e r a l  and 

F l o r i d a  r u l e s ,  t h a t  p r o v i d e s  f o r  t h e  p r e s u m p t i o n  of  p u b l i c  a c c e s s  

t o  d i s c o v e r y  m a t e r i a l s ,  i n c l u d i n g  d e p o s i t i o n s ,  acknowledges  t h a t  

a  l i t i g a n t  may have  good c a u s e  t o  p r o t e c t  t h o s e  m a t e r i a l s  f rom 

t h e  p u b l i c .  The p r o c e d u r e  e s t a b l i s h e d  is  t h a t  o f  t h e  p r o t e c t i v e  

o r d e r ,  F l o r i d a  R u l e s  o f  C i v i l  P r o c e u d r e  1 . 2 8 0 ( c ) ,  where:  

[Ulpon  mot ion  by a  p a r t y  o r  by t h e  p e r s o n  
f rom whom d i s c o v e r y  i s  s o u g h t ,  and f o r  good 
c a u s e  shown, t h e  c o u r t  i n  which t h e  a c t i o n  i s  
p e n d i n g  may make a n y  o r d e r  t o  p r o t e c t  a  p a r t y  
o r  p e r s o n  f rom annoyance ,  e m b a r r a s s m e n t ,  op- 
p r e s s i o n  o r  undue bu rden  o r  e x p e n s e  t h a t  
j u s t i c e  r e q u i r e s  ... . ( e m p h a s i s  s u p p l i e d ) .  

F o l l o w i n g  t h e  w e i g h t  o f  a u t h o r i t y  a c c o r d e d  t h e  p r e s u m p t i o n  

o f  o p e n n e s s  o f  o t h e r  p r e t r i a l  p r o c e e d i n g s ,  NSS r e s p e c t f u l l y  sub- 

m i t s  t h a t  t h e  t h r e e  ( 3 )  p a r t  t e s t  f o r  c l o s u r e  a d o p t e d  by t h i s  

C o u r t  i n  Lewis ,  s u p r a ,  s h o u l d  be  a d o p t e d  f o r  c l o s u r e  i n  p r e t r i a l  

d i s c o v e r y  d e p o s i t i o n s  i n  c r i m i n a l  p r o c e e d i n g s .  S e v e r a l  F l o r i d a  

I c o u r t s  have  a l r e a d y  done  s o  i n  t h e  c o n t e x t  o f  p r e t r i a l  d e p o s i -  

t i o n s  i n  c r i m i n a l  p r o c e e d i n g s .  An i l l u s t r a t i o n  o f  t h e  r e q u i s i t e s  

d e t e r m i n e d  n e c e s s a r y  f o r  c l o s u r e  i s  found  i n  t h e  h o l d i n g  i n  

F l o r i d a  v .  D i g g s ,  5 Med.L.Rptr. 2596 (Dade County C i r c u i t  C o u r t  

[I 
p r o c e e d i n g ,  Gordon v .  G e r n s t e i n ,  189  So.2d 



873  ( F l a .  1 9 6 6 ) ;  F l o r i d a  v .  A l f o r d ,  (Palm 
Beach C i r c u i t  C o u r t  1 9 7 9 ) ;  S t a t e  v .  Bundy, 

-- - - - -- 

(Leon C i r c u i t  C o u r t  1 9 7 9 ) .  C l o s u r e  - of  
d e p o s i t i o n s  o r  o t h e r  j u d i c i a l  p r o c e e d i n g s  may 
o n l y  be  o r d e r e d  a f t e r  a  showing:  

1. T h a t  p r e j u d i c i a l  p u b l i c i t y  r e s u l t -  
i n g  f rom a c c e s s  w i l l  c r e a t e  a  c l e a r  and p r e s -  
e n t  d a n g e r  t o  t h e  d e f e n d a n t s '  r i g h t  t o  a  f a i r  
t r i a l  ; 

2. T h a t  t h e r e  i s  no a v a i l a b l e  t r i a l  
management a l t e r n a t i v e  which w i l l  a v o i d  j u r y  
p r e j u d i c e  by a means l e s s  c h i l l i n g  o f  F i r s t  
Amendment i n t e r e s t s ,  a n d ;  

3 .  T h a t  t h e  c l o s u r e  w i l l  b e  e f f e c t i v e  
i n  a c h i e v i n g  t r i a l  f a i r n e s s .  

S t a t e  e x  r e l ,  Miami H e r a l d  P u b l i s h i n g  Co. v .  
McIn tosh ,  340 So.2d 904  ( F l a .  S .Ct .  1 9 7 7 ) ;  

, 372 So.2d 
1 0 0 ,  102  ( F l a .  2d DCA 1 9 7 9 ) ;  Miami H e r a l d  

, 363  So.2d 6 0 3 ,  
606  ( F l a .  4 t h  DCA 1 9 7 8 ) ;  F l o r i d a  v .  Bundy, 
s u p r a .  F a c t u a l  f i n d i n g s  c o n c e r n i n g  t h e  
p r e s e n c e  o f  t h e s e  c r i t e r i a  b a s e d  upon c l e a r  
and  c o g e n t  e v i d e n c e  i s  r e q u i r e d .  S e e ,  

- - -  ,-- - 
S t a t e ,  378' ~ . ~ 2 d  862  ( F l a .  - 4 t h  DCA 1 9 8 0 ) ;  
F l o r i d a  v .  Bundy. No r e q u i s i t e  showing h a s  
b e e n  made. ( e m p h a s i s  s u p p l i e d ) .  

DEPOSITIONS ARE JUDICIAL PROCEEDINGS 

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  h a s  h e l d  p l a i n l y  and 

s q u a r e l y  i n  a  companion c a s e  t o  S t a t e  o f  F l o r i d a  v .  A u r i l i o  t h a t  

d e p o s i t i o n s  a r e  j u d i c i a l  p r o c e e d i n g s .  



I n  Jamason v .  Palm Beach Newspapers ,  450 So.2d 1130 ( F l a .  

4 t h  DCA 1 9 8 4 ) ,  ce r t .  d e n i e d ,  461  So.2d 115  ( F l a .  1 9 8 5 ) ,  t h e  p r e s s  

r e p o r t e d  t h e  n a t u r e  o f  L inda  A u r i l i o ' s  t e s t i m o n y  a f t e r  an  a t t o r -  

ney  f o r  one  o f  t h e  a c c u s e d  bookmakers t o o k  t h e  d e p o s i t i o n  o f  

Agent James N a z a r r o  o f  t h e  Palm Beach County S h e r i f f  ' s  Depa r t -  

m e n t ' s  Organ ized  C r i m e  Bureau.  N a z a r r o  t e s t i f i e d  t h a t  A u r i l i o  

had  t o l d  him t h e r e  was o f f i c i a l  c o r r u p t i o n  among l o c a l  p o l i c e  

d e p a r t m e n t s .  Al though t h e  media  d i d  n o t  a t t e n d  t h i s  d e p o s i t i o n ,  

a  t r a n s c r i p t  was f i l e d  w i t h  t h e  c o u r t  and a  copy p r o v i d e d  t o  t h e  

media  by an  a s s i s t a n t  s t a t e  a t t o r n e y .  Chief  Jamason of  t h e  West 

Palm Beach P o l i c e  Depa r tmen t ,  one  o f  t h e  p o l i c e  o f f i c i a l s  i d e n t i -  

f i e d  by A u r i l i o  a s  b e i n g  "on t h e  t a k e " ,  b r o u g h t  a  l i b e l  a c t i o n  

a g a i n s t  Palm Beach Newspapers ,  I n c .  f o r  r e p o r t i n g  t h e  A u r i l i o  

a l l e g a t i o n s .  The t r i a l  j udge  i n  t h a t  l i b e l  c a s e  e n t e r e d  a  sum- 

mary judgment i n  f a v o r  o f  Palm Beach Newspapers ,  Inc .  [Jamason v .  

Palm Beach Newspapers ,  I n c . ,  9 Med.L.Rptr. 1965 ( F l a .  1 5 t h  C i r .  

1 9 8 3 ) l  and  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal a f f i r m e d  t h e  sum- 

mary judgment h o l d i n g  t h a t  a :  

[ r l e p o r t  o f  a  j u d i c i a l  p r o c e e d i n g  [ i s  abso-  
l u t e l y  p r i v i l e g e d  u n l e s s ]  t h e  p r e s s  s t r a y s  o r  
d s e l i b e r a t e l y  b o l t s  o u t s i d e  t h e  h o u n d ' s  t o o t h  
r e q u i r e m e n t  o f  a c c u r a c y .  

Palm Beach Newspapers ,  s u p r a .  Accord,  Newman v.  F l o r i d a  Freedom 

Newspapers ,  447 So.2d 906  ( F l a .  1st DCA 1 9 8 4 ) ;  Sussman v.  Domian, 

355  So.2d 809  ( F l a .  3d DCA 1 9 7 7 ) .  



Judge Anstead, in his dissent in Burk articulated the pol- 

icy reasons why depositions should be considered judicial 

proceedings: 

rD1epositions are taken by the invocation of 
all -.the same judicial authority that is 
called to bear when a witness is subpoenaed 
to testify in any official court proceeding. 
The public prosecution of a criminal defen- 
dant is a judicial proceeding and the com- 
  el led testimonv of a witness taken ~ r i o r  to 
trial is an integral part of that judicial 
proceeding. (emphasis supplied). 

How can the simple administrative act of filing a deposi- 

tion "trigger" public access? The same judicial authority and 

public policy reasons which mandate public access to the pretrial 

proceedings in criminal cases, generally mandate access to the 

compelled testimony of those publically prosecuted. To uphold 

the majority Opinion of the Fourth District Court of Appeal in 

Burk, is to elevate procedure (and here, one implemented for 

purely administrative reasons) above substance. 

THE F I R S T  AMENDMENT REQUIRES FREE AND OPEN 
DEBATE I N  CRIMINAL MATTERS. 

This case need not reach the constitutional issue of access, 

pursuant to the First Amendment. The Florida Rules and the cases 



i n  t h e  F e d e r a l  s y s t e m ,  which c o n s t r u e  v i r t u a l l y  i d e n t i c a l  p r o v i -  

s i o n s ,  a r e  s u f f i c i e n t  a u t h o r i t y  on t h e  p r e s u m p t i o n  o f  o p e n n e s s  

a c c o r d e d  d e p o s i t i o n  t e s t i m o n y  i n  c r i m i n a l  p r e t r i a l  p r o c e e d i n g s .  

However, on p u b l i c  p o l i c y  g r o u n d s ,  t h e  need f o r  f r e e  and 

open  d i s c u s s i o n  o f  m a t t e r s  of p u b l i c  c o n c e r n  i s  e s p e c i a l l y  needed 

i n  t h e  c r i m i n a l  p r e t r i a l  j u s t i c e  s y s t e m ,  when t h e  s y s t e m ,  i n  

f a c t ,  is  a  p r e t r i a l  d i s p o s i t i o n  sys t em.  The overwhelming major-  

i t y  o f  c r i m i n a l  c a s e s  do  n o t  go  t o  t r i a l  -- b u t  a r e  l a r g e l y  

r e s o l v e d  a t  t h e  p r e t r i a l  s t a g e .  P u b l i c  a c c e s s ,  and p u b l i c  knowl- 

e d g e ,  become a b s o l u t e l y  n e c e s s a r y  i n  o r d e r  f o r  t h e  p u b l i c  t o  have  

c o n f i d e n c e  i n  t h a t  sy s t em.  



CONCLUS I ON 

For the foregoing reasons, the Appellant/Petitioner, NEWS 

AND SUN SENTINEL COMPANY, respectfully requests this Honorable 

Court to reverse the decision of the Fourth District Court of 

Appeal in Burk and hold that pretrial depositions in criminal 

proceedings may be accessed by the public. 
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