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INTRODUCTION 

A l l  r e f e r e n c e  t o  P e t i t i o n e r ' s  I n i t i a l  B r i e f  w i l l  be made by 

t h e  n o t a t i o n  "B." preceeding t h e  r e s p e c t i v e  page number. 

A l l  r e f e r e n c e  t o  A U R I L I O ' S  Answer Br i e f  w i l l  be made by t h e  

n o t a t i o n  "A.A.B." preceeding t h e  r e s p e c t i v e  page number. 

A l l  r e f e r e n c e  t o  B U R K ' S  Answer Br i e f  w i l l  be  made by t h e  

n o t a t i o n  "B.A.B." preceeding t h e  r e s p e c t i v e  page number. 



ARGUMENT 

Respondent ' s , HONORABLE RICHARD BRYAN BURK ("BURK" ) , Answer 

Brief takes issue with only one argument made by the Petitioner, 

NEWS AND SUN-SENTINEL COMPANY ("NSS"), in its Initial Brief. The 

area of disagreement concerns the question of whether depositions 

are considered to be judicial proceedings. 

BURK has mischaracterized the arguments made by NSS concern- 

ing depositions as judicial proceedings. NSS takes issue with 

BURK's assertion that "all of the Petitioners argue that pretrial 

discovery depositions are 'judicial proceedings' to which they 

have an absolute First Amendment right of access no matter where 

or when they are held." (B.A.B. at p.7). (Emphasis supplied in 

BURK's Answer Brief). 

Respondent seems to be attempting a magic act, i.e. conjur- 

ing up an argument that has not been made and then arguing in 

rebuttal to the imaginary argument.11 - 
What the Respondents have done is to join two distinct argu- 

ments (depositions as judicial proceedings and First Amendment 

right of access) into one statement that appears nowhere in NSS' 

Initial Brief. No argument has been made by NSS that the press 

1 / Of course Respondents can then state that "None of the Peti- - 
t ioners ' cited cases support this proposit ion" because the 
proposition was never made. 



has any absolute First Amendment rights of access.2/ - The argu- 

ment that has been made is that criminal depositions are presumed 

to be open until an application for a protective order is made 

and the requirements for such are met.31 - In that circumstance, 

the public should have the right to have the deposition testimony 

transcribed and filed. 

On a final note, at page 13 of BURK's Answer Brief, it is 

stated that "untranscribed depositions can simply be replaced by 

reporter-witness interviews, thus the Petitioners ' alleged need 

to see untranscribed and unused depositions is not a compelling 

one. ' 1  

At page 13 of AURILIO's Answer Brief she states that NSS 
claims that "'excluding the public from criminal depo- 
sitions' will violate the public's First Amendment right of 
access to criminal proceedings," (Sun-Sentinel-25). NSS has 
made no such argument that there is an absolute First 
Amendment right of access to criminal proceedings. What NSS 
states, (on pages 25 and 26 of its Initial Brief) is that 
there is sufficient authority for a decision based upon the 
presumption of openess accorded deposition testimony in 
criminal pre-trial proceedings and therefore this case need 
not reach the constitutinal issue of access pursuant to the 
First Amendment. 

3 1  The Respondent, AURILIO, (p.8) states that the "presumption 
of openness may ease the burden of the press . . but it 
obviously begs the question and is clearly erroneous," but 
the brief stops there and cites no case law that contradicts 
the authority contained in NSS' Initial Brief supporting the 
argument that there is a presumption of openness until the 
requirements for closure are met. 



B U R K ' s  a s s e r t i o n  i s  i n  e r r o r .  The t e s t  i s  n o t  whether t h e r e  

i s  a  compelling need t o  know, bu t  r a t h e r  whether t h e  p u b l i c  has  a  

r i g h t  t o  know. I n  t h i s  con tex t ,  t h e  power of t h e  Court has  been 

exe rc i sed ,  i . e . ,  subpoena of t h e  wi tness  f o r  compelled test imony 

and,  t h e r e f o r e ,  t h e  p r e s s ,  a s  a  r e p r e s e n t a t i v e  of t h e  p u b l i c ,  ha s  

a  F i r s t  Amendment r i g h t  t o  t h e  informat ion obtained.41 - A s  a  

r e s u l t ,  informat ion necessary  t o  provide a  f r e e  and open 

a n a l y s i s  of t h e  e f f e c t i v e n e s s  of t h e  c r imina l  j u s t i c e  system w i l l  

i n s u r e  pub l i c  conf idence i n  i t s  processes .  

I n  conc lus ion ,  P e t i t i o n e r ,  NSS, would r e s p e c t f u l l y  resubmit  

Judge Ans tead ' s  d i s s e n t  i n  Burk: 

[ I ] t  i s  t h e  p u b l i c ' s  r i g h t  of acces s  t o  t h e  
in format ion  t h a t  i s  c r u c i a l ,  n o t  t h e  par-  
t i c u l a r  form o r  c o n t a i n e r  i n  which t h e  
informat ion may be found. 

S i m i l a r l y ,  I cannot accep t  t h e  t o t a l l y  tech-  
n i c a l  and semant ica l  d i s t i n c t i o n  made by 
t h e  m a i o r i t v  between t h e  r i e h t  o f  acces s  
t o  a  depos i t i on  t r a n s c r i b e d  and f i l e d ,  a  
d e c i s i o n  presumably made s o l e l y  a t  t h e  
d i s c r e t i o n  of t h e  -lawyers involved,  and a 
d e ~ o s i t i o n  taken bu t  no t  t r ansc r ibed .  Again. 

d led  d i s c r e t i o n  of t h e  lawyers ,  e i t h e r  of 
whom presumably could o rde r  t r a n s c r i p t i o n  
without  t h e  permission of  t h e  o t h e r  o r  c o u r t  
o rder .  Hence, poof 1 ,  ' s e c r e t  ' in format ion  
i s  transformed i n t o  ' p u b l i c '  in tormat  ion. 
(emphasis supp l i ed ) .  

41 Obviously,  i f  they  [ d e p o s i t i o n s ]  have no t  been t r a n s c r i b e d ,  - 
t h e  q u e s t i o n  of expense i s  one which w i l l  have t o  be d e t e r -  
mined by t h e  p re s s .  



CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  A p p e l l a n t / P e t i t i o n e r ,  NEWS 

AND SUN SENTINEL COMPANY, r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable  

Cour t  t o  r e v e r s e  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  Court  o f  

Appeal  i n  Burk. 

R e s p e c t f u l l y  s u b m i t t e d ,  
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