
, ""F I N  THE SUPREME COURT OF FLORIDA 

ROBERT LEE HALL, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent. 

RESPONDENT ' S ANSWER BRIEF 
ON THE MERITS 

J I M  SMITH 
Attorney General 
Tal lahassee ,  F lo r ida  32301 

GEORGINA JIMENEZ-OROSA 
Ass i s t an t  Attorney General 
111 Georgia Avenue, Room 204 
West Palm Beach, F lo r ida  33401 
Telephone: (305) 837-5062 

Counsel f o r  Respondent 



TABLE OF CONTENTS 

TABLE OF CITATIONS 

PRELIMINARY STATEMENT 

STATEMENT OF THE CASE AND FACTS 

POINT INVOLVED 

SUMMARY OF ARGUMENT 

ARGUMENT 

I N  THE WAKE OF STATE v. 
GIBSON, 4 5 2  So.- 
7 F L K T 1 9 8 4 ) ,  MAY AN OFF- 
ENSE, PROSCRIBED BY SEC- 
TION 7 9 0 . 0 7 ( 2 ) ,  FLORIDA 
STATUTES, EVER BE CON- 
SIDERED A LESSER INCLUD- 
ED OFFENSE OF THE PRO- 
SCRIPTION OF SECTION 
8 1 2 . 1 3  ( 1 )  AND (2 )  , 
FLORIDA STATUTES? 

CONCLUSION 

CERTIFICATE OF SERVICE 

PAGE - 
ii 



TABLE OF CITATIONS 

CASE - 
Borges v .  S t a t e ,  415 So.2d 1265 

( F l a .  1982) 

Palmer v. S t a t e ,  438 So.2d 1 
( F l a .  1983) 

S t a t e  v Char les  Baker,  456 So. 2d 419 
( ~ l a ; I 9 8 4 ) 7 ,  

S t a t e  v. Thomas Baker,  452 So.2d 927 
( F l a .  1984) 

S t a t e  v. Brown, 455 So.2d 419 
T l a .  1984) 

S t a t e  v. Gibson, 452 So.2d 553 
( F l a .  1984) 

S t a t e  v. Mar sha l l ,  455 So.2d 355 
( F l a .  1984) 

'S'TATUTE S 

PAGE 

6 

5 872.13 ( I ) ,  (2)  ( a )  F l a .  - -  S t a t .  (1983) 

5 790.07 (2)  -- F l a .  S t a t .  (1983) 



PRELIMINARY STATEENT 

Respondent was t h e  Appellee i n  t h e  cour t  below and 

prosecut ion i n  the  t r i a l  c o u r t .  P e t i t i o n e r  was t h e  Appellant 

i n  the  cour t  below and t h e  defendant i n  the  t r i a l  c o u r t .  I n  

t h i s  b r i e f  the  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they appear 

before  t h i s  Honorable Court. 

The following syrnbols w i l l  be  used: 

" R" Record on Appeal 

I B J J  I n i t i a l  Brief  of P e t i t i o n e r  

A l l  emphasis i n  t h i s  b r i e f  i s  suppl ied  by Respondent 

unless  otherwise ind ica ted .  



STATEMENT OF THE CASE AND FACTS 

Respondent accepts the Statement of the Case and 

Facts as presented in Petitioner's initial brief. 



POINT INVOLVED 

I N  THE WAKE OF STATE v. 
GIBSON, 4 5 2  SO.- 
-(FLC-1984) , MAY AN OFF- 
ENSE PROSCRIBED BY SEC- 
TION 7 9 0 . 0 7  ( 2 )  , FLORIDA 
STATUTES, EVER BE CON- 
SIDERED A LESSER INCLUDE 
OFFENSE OF THE PROSCRIP- 
TION OF SECTION 8 1 2 . 1 3  
( 1 )  AND ( 2 ) ,  FLORIDA 
STATUTES ? 



SUMMARY OF ARGUMENT 

Use of a f i rearm during the  commission of a felony 

i s  no t  a l e s s e r  included offense of robbery while  armed, and 

thus ,  P e t i t i o n e r  was properly convicted of and sentenced f o r  

both crimes.  Because the  f a c t s  of the  i n s t a n t  case a r e  iden- 

t i c a l  t o  the  f a c t s  i n  S t a t e  v .  Gibson, 452 So. 2d 553 (Fla. 1984) 

the  convict ion and sentence as  t o  Court I1 should be aff i rmed 

under the  a u t h o r i t y  of Gibson and leave answering the  c e r t i f i e d  

quest ion under a case wi th  the  appropr ia te  s e t  of f a c t s .  



ARGUMENT 

I N  THE WAKE OF STATE v. 
GIBSON, 452 So.2d 553 
I"FLK-1984). MAY AN OFF- 
ENSE, PROSCRIBED BY SEC- 
T I O N  790.07 (2) , FLORIDA 
STATUTES, EVER BE CON- 
SIDERED A LESSER INCLUD- 
ED OFFENSE OF THE PRO- 
SCRIPTION OF SECTION 
812.13(1) AND ( 2 ) ,  
FLORIDA STATUTES? 

P e t i t i o n e r  contends t h a t  because Count I1 

of t h e  Information (R 177) charged him wi th  unlawful "d isp lay ,  

use,  th rea ten  t o  use ,  o r  a t tempt  t o  use a f i rearm,  - o r  car ry  a 

concealed f i rearm,"  Count I1 i s  a l e s s e r  included of fense  of 

Count I, robbery while  armed, and t h a t  the re fo re  h i s  convict ion 

and sentence under Count I1 must b e  vacated.  Respondent d i s -  

agrees .  Because t h e  language i n  the  information simply t r acks  

t h e  language of 5790.07 (2)  F lo r ida  S t a t u t e s  (1983), the  case  

sub j udice i s  undis t inguishable  and, t h e r e f o r e ,  c o n t r o l l e d  by - 
t h i s  Court ' s  holding i n  S t a t e  v .  Gibson, 452 So.2d 553 (Fla .  

1984) . 
I n  Gibson, t h i s  Honorable Court s t a t e d :  

The of fense  of robbery while  
armed con ta ins ,  i n  add i t ion  
t o  i t s  o the r  c o n s t i t u e n t  
s t a t u t o r y  elements, t h e  e l e -  
ment t h a t  the  accused c a r r i e d  
a f i rearm o r  o the r  deadly 
weapon. The elements of t h e  
crime do n o t  inc lude  display-  
ing  the  weapon o r  using i t  i n  



perpe t ra t ing  the  robbery. The 
offense of d isp lay  o r  use of 
a f i rearm while committing a 
felony contains a s  one of i t s  
cons t i tuen t  s t a t u t o r y  elements 
t h a t  the  offender displayed,  
used, o r  attempted o r  t h r ea t -  
ened t o  use a f i rearm during 
the  commission of a felony.  It 
i s  c l e a r  t h a t  each of these  o f f -  
enses contains a t  least one 
cons t i t uen t  s t a t u t o r y  element 
t h a t  t h e  o ther  does no t .  

452 So.2d a t  556, 557. The Court went on t o  lay t h e  i s sue  t o  

r e s t  by holding:  

[ W ]  e  now determine t h a t  use o r  
d isp lay  of a f i rearm i n  comm- 
i t t i n g  a felony i s  no t  a l e s s -  
e r  included offense of robbery 
while armed bu t ,  r a t h e r ,  was 
intended by t he  l e g i s l a t u r e  
as a separa te  offense t o  be 
separa te ly  prosecuted and pun- 
i shed even where based on a 
s i n g l e  a c t  o r  clos.ely conn- 
ec ted  group of a c t s .  

(Footnote omitted.)  I d  a t  557. 

P e t i t i o n e r  argues t h a t  i n  Gibson, t h i s  Court s t a t e d  

t h a t  §790.07(2) proscr ibes  two d i s t i n c t  of fenses ,  and t h a t  be- 

cause of the  way t h a t  Count I1 was a l l eged ,  i t  was a l e s s e r  in -  

cluded offense  of Count I. I n  an attempt t o  rebut  P e t i t i o n e r ' s  

arguments, Respondent w i l l  po in t  out  t h a t  t h i s  Court i n  Gibson, 

452 So.2d n .  1 a t  554-5 and n .  4 a t  556 made i t  very c l e a r  t h a t  

t he  record was not  complete t o  allow the  Court t o  determine 

which of the  two offenses  proscribed by §790.07(2) was t he  

respondent the re in  charged wi th  and convicted o f ;  but  the  Court 

decided Gibson "on the  assumption t h a t  'use o r  d i sp lay ,  ' e t c .  , 

[was ] the  of fense  i n  quest ion.  " Therefore,  although t h e  Gibson 

Court emphasized t h a t  under Borges v.  S t a t e ,  415 So.2d 1265 



(Fla .  1982) the  determination of whether two s t a t u t o r y  offenses  

a r e  t h e  same of fense  by reason of one being a l e s s e r  included 

of fense  of the  o t h e r ,  i s  t o  be  made only by examining t h e  s t a t -  

utory elements of the  of fense  r a t h e r  than t h e  a l l e g a t i o n s  i n  

t h e  charging instrument o r  the  f a c t u a l  elements of the  eviden- 

t i a r y  proof presented a t  t r i a l ,  Respondent f e e l s  i t  i s  absolut-  

e l y  necessary t o  r e f e r  t o  the  information,  the  evidence present-  

ed a t  t r i a l ,  and the  jury charge t o  properly answer t h e  poin ts  

r a i s e d  by the  P e t i t i o n e r  i n  h i s  i n i t i a l  b r i e f ,  and t o  c l e a r l y  

show t h i s  case i s  i d e n t i c a l  t o ,  and t h e r e f o r e  con t ro l l ed  by 

Gibson. 

I n  t h e  i n s t a n t  case  i t  i s  important t o  no te  t h a t  the  

information (R 1 7 7 )  simply t racked the  s t a t u t o r y  language as  

t o  each count.  A s  t o  Count I, the  information a l l eges  P e t i t i o n e r  

"ca r r i ed  a f i r ea rm o r  o the r  deadly weapon." And a s  t o  Count 11, 

a l s o  merely t racking  the  language of t h e  s t a t u t e ,  i t  i s  a l l eged  

t h a t  P e t i t i o n e r  "did then and t h e r e  unlawfully d i sp lay ,  use ,  

th rea ten  t o  use,  o r  a t tempt  t o  use a f i rearm,  o r  car ry  a con- 

cealed f i rearm."  The elements of robbery whi le  armed, a r e  (1) 

a taking of money o r  o the r  property t h a t  may be t h e  sub jec t  

of larceny;  (2) from the  person o r  custody of another;  (3) by 

f o r c e ,  v io lence ,  a s s a u l t ,  o r  p u t t i n g  i n  f e a r ;  and (4) t h a t  t h e  

offender  c a r r i e d  a f i rearm o r  o the r  deadly weapon i n  the  course 

of committing the  robbery.  See Gibson, supra a t  556, and 5872.13 

(1) , ( 2 )  ( a ) ,  F l a .  S t a t .  (1983). To support  a convict ion under 

Count I the  S t a t e  proved t h a t  P e t i t i o n e r  robbed a gas s t a t i o n  

opera tor  a t  gun po in t  when P e t i t i o n e r  pul led  ou t  a gun and 



ordered the  opera tor  t o  f i l l  a  bag up wi th  money (R 32-34). Once 

P e t i t i o n e r  had the  money he ran  out  and disappeared (R 35).  A s  

t o  Count I ,  the  S t a t e  d id  no t  have t o  prove - - although i t  i n  - 
f a c t  d id  - - t h a t  P e t i t i o n e r  displayed o r  used o r  threatened 

t o  use a  f i rearm. 

Under Count 11, the  S t a t e  d id  n o t  have t o  prove t h a t  

P e t i t i o n e r  committed - a  robbery i n  order  t o  convict  him under 

$790.07(2) ; bu t  t h e  S t a t e  must prove more than t h e  f a c t  t h a t  t h e  

defendant c a r r i e d  a  f i rearm.  To support  a  convict ion under 

$790.07(2) the  S t a t e  can prove the  accused committed any felony 

including aggravated a s s a u l t  when he displayed t h e  f i r ea rm,  

Palmer v.  S t a t e ,  438 So. 2d 1 (Fla .  1983), which i s  usua l ly  

the  case when a  person d isp lays  a  f i rearm during t h e  commission 

of a  robbery. 

Contrary t o  P e t i t i o n e r ' s  a l l e g a t i o n s  simply because 

t h e  information t racked the  s t a t u t o r y  language t h a t  does not  

mean P e t i t i o n e r  was charged i n  the  a l t e r n a t i v e  wi th  the  o f f -  

enses of §790.07(2),  nor does i t  mean t h a t  the  e n t i r e  count 

must be  considered a  l e s s e r  included of fense  of Count I .  This 

Court i n  Gibson already he ld  t h a t  the  "use, d i sp lay , "  e t c . ,  o f f -  

ense i s  n o t  a  l e s s e r  included of fense  of robbery. As t o  t h e  sec-  

ond of fense  proscr ibed  by §790.07(2), "carrying a  concealed 

firearm" while  committing or  a t tempting t o  commit a  fe lony,  i s  

a  sepa ra te  of fense  which was no t  involved i n  Gibson. Gibson, 

supra ,  n . 4  a t  556. Thus, t h i s  Honorable Court not  having t o  

r u l e  on t h a t  por t ion  of §790.07(2) d id  no t  do s o .  Likewise 

i n  t h e  i n s t a n t  case,  t h e  second of fense  of $790.07(2) i s  no t  



involved i n  t h i s  case ,  and t h e r e f o r e  the  convict ion and sentence 

of P e t i t i o n e r  should be  summarily aff i rmed under the  a u t h o r i t y  

of Gibson. - See S t a t e  v .  Brown, 455 So.2d 356  la. 1984); 

S t a t e  v .  Charles Baker, 456 So.2d 419 (Fla .  1984); S t a t e  v.  

Thomas Baker, 452 So.2d 927 (Fla .  1984); S t a t e  v .  Marshal l ,  455 

So. 2d 355 (Fla .  1984). 

P e t i t i o n e r  f u r t h e r  argues t h a t  the  jury was "equally 

empowered [ t o ]  f i n d  P e t i t i o n e r  g u i l t y  of the  s t a t u t o r y  a l t e r n a t i v e  

which was a  l e s s e r  included of fense  as  i t  was t o  f i n d  him g u i l t y  

of the  a l t e r n a t i v e  which was n o t ,  and the  verdict: i t s e l f  provides 

no c lue  a s  t o  which choice,  i f  any, was ever made. " (IB 8) . But 

P e t i t i o n e r  f a i l s  t o  take  i n t o  account the  c l e a r  and complete jury 

i n s t r u c t i o n s  given t o  the  ju ro r s  by Judge G a r r e t t  before  the  jury  

r e t i r e d  t o  d e l i b e r a t e .  Without any ob jec t ion  by the  defense 

counsel ,  t h e  t r i a l  judge i n s t r u c t e d  t h e  jury :  

As t o  Count 11, before  you 
can f i n d  t h e  Defendant g u i l t y  
of a  person engaged i n  a  crim- 
i n a l  of fense ,  having a  weapon, 
t h e  S t a t e  must prove the  f o l l -  
owing two elements beyond a  
reasonable doubt . 

One, t h e  Defendant dsiplayed,  
threa tened t o  use o r  attempted 
t o  use a  f i rearm. 

Two. he d id  s o  while  commit- 

merely def ined f o r  you. 
(R 139-140) 



It i s  c l e a r  from the  quoted passage t h a t  the  t r i a l  judge d id  

n o t  mention any a l t e r n a t i v e  of fense  under Count 11; and t h a t  

the  jury  was w e l l  aware t h a t  f ind ing  P e t i t i o n e r  g u i l t y  a s  t o  

Count I1 meant f inding  him g u i l t y  of the  "use o r  display" of 

a f i rearm during the  commission of the  robbery i n  v i o l a t i o n  of 

§790.07(2).  The jury was n o t  forced o r  asked t o  make a choice 

between the  two offenses  of 1790.07(2). 

Fur the r ,  a t  no time during the  t r i a l  was any a l l e g -  

a t i o n  made as  t o  the  P e t i t i o n e r  car ry ing  a concealed weapon, 

a s  opposed t o  him using and d isp laying  the  f i r ea rm during the  

robbery. 

For the  above s t a t e d  reasons,  Respondent maintains 

the  case sub jud ice  i s  con t ro l l ed  by S t a t e  v. G i b ~ o n ,  supra.  The 

Fourth D i s t r i c t  Court i n  i t s  June 12, 1985, Opinion (Appendix I )  

properly found t h a t  P e t i t i o n e r  was convicted of "armed robbery 

and use and d isp lay  of a weapon while  engaged i n  a c r iminal  

offense" and t h a t  "ne i the r  crime i s  a l e s s e r  included of fense  

of the  o the r . "  

A s  a consequence of t h i s  Court ' s  dec is ion  i n  Gibson 

and the  f a c t s  of the  i n s t a n t  case ,  t h i s  Court must a f f i r m  Pet- 

i t i o n e r ' s  convict ion and sentence as  t o  Count 11, and dec l ine  

t o  answer the  c e r t i f i e d  quest ion awaiting a case wherein a per- 

son i s  charged wi th  both committing a robbery - and car ry ing  a 

concealed f i r ea rm while  committing o r  a t tempting t o  commit the  

robbery. 



CONCLUSION 

Based upon t h e  foregoing argument, supported by t h e  

circumstances and a u t h o r i t i e s  c i t e d  h e r e i n ,  Respondent would 

r e s p e c t f u l l y  r eques t  t h i s  Honorable Court t o  approve t h e  de- 

c i s i o n  of the Fourth D i s t r i c t  Court of Appeal which AFFIRMED 

the  convict ion and sentence imposed upon P e t i t i o n e r  under 

both Counts I and I1 of t h e  information. 

Respectful ly  submitted,  

J I M  SMITH 
Attorney General 
Tal lahassee ,  F lo r ida  32301 

A s s i s t a n t  Attorney General 
111 Georgia Avenue, S u i t e  204 
West Palm Beach, F lo r ida  33401 
Telephone: (305) 837-5062 

Counsel f o r  Respondent 
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