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ARGUMENT I N  REPLY 

P e t i t i o n e r  suggests  t h a t  s i n c e  1983 when the  

amended $775.021(4) F lo r ida  S t a t u t e s ,  came i n t o  e f f e c t ,  

t h i s  Court has mis in te rp re ted  the  l e g i s l a t i v e  i n t e n t  and 

disregarded t h e  word "requires"  i n  t h e  S t a t u t e  t o  determine 

whether t h e r e  a r e  two offenses  o r  only one where the  same 

a c t  o r  t r a n s a c t i o n  c o n s t i t u t e s  a  v i o l a t i o n  of two d i s t i n c t  

s t a t u t o r y  provis ions .  

Respondent would r e s p e c t f u l l y  po in t  out t h a t  

the  i n s t a n t  case i s  before  t h i s  Court s o l e l y  on t h e  Cer t i -  

f i e d  quest ion from t h e  Fourth D i s t r i c t :  

I N  THE WAKE OF STATE v. GIBSON, 
452 So.2d 553 a .  
AN OFFENSE P R 0 ~ ~ ~ I B E ~ 9 ~ ~ Y 4 )  BEETON 
790.0 7 (2) , FLORIDA STATUTES, EVER 
BE CONSIDERED OF A LESSER INCLUDED 
OFFENSE OF THE PROSCRIPTION OF 
SECTION 812.13(1) AND (2) , FLORIDA 
STATUTES ? 

I n  h i s  Supplemental Br ie f ,  P e t i t i o n e r  argues 

t h e  i n s t a n t  case would be t h i s  Court ' s  f i r s t  opportunity 

t o  apply t h e  "new" s t a t u t e .  A reading of t h i s  Court ' s  

opinion i n  S t a t e  v .  Gibson, 452 So.2d 553 (Fla .  1984) 

reveals  t h e  f a l l a c y  i n  P e t i t i o n e r ' s  arguments. I n  Gibson, 

supra a t  556, t h i s  Court s t a t e d :  

I n  Borges v ,  S t a t e ,  we adopted 
the  t e s t  announced i n  Blockbur e r  
v .  United S t a t e s ,  284 
S.Ct. LBO, 76 L 

T n - d T 2  
.Ed. 306(1932), f o r  

determining whether two s t a t u t o r y  



of fenses ,  when os tens ib ly  v i o l a t e d  
by a  s i n g l e  a c t  of t h e  accused, 
a r e  intended t o  be separa te ly  pro- 
secuted and punished. There i t  
was s a i d  t h a t  the  "appl icable  
r u l e  i s  t h a t  where the  same a c t  
o r  t r ansac t ion  c o n s t i t u t e s  a  
v i o l a t i o n  of two d i s t i n c t  s t a t u -  
to ry  provis ions ,  t h e  t e s t  t o  be 
appl ied  t o  determine whether t h e r e  
a r e  two offenses  o r  only one. i s  
whether each ~ r o v i s i o n  ;eaui;es 

t h i s  t e s t  t o  the s t a t u t o r y  elements 
of t h e  two offenses  i n  ques t ion  
i n  the  p resen t  case ,  we conclude 
t h a t ,  because each of fense  has 
a t  l e a s t  one s t a t u t o r y  element 
t h a t  t h e  o ther  does n o t ,  t h e  
offenses  a r e  sepa ra te  crimes even 
when based on the  same a c t  o r  
f a c t u a l  event .  Therefore,  under 
t h e  Blockburger t e s t ,  the  two 
offenses  were intended by t h e  
l e g i s l a t u r e  t o  be s e p a r a t e l y  pro- 
secuted and punished. 

[Emphasis Added. ] 

The Bloclc'burger t e s t  ( including t h e  word "requires") has 

been incorporated i n t o  t h e  F lo r ida  S t a t u t e s  i n  5 775.021(4), 

which i n  p e r t i n e n t  p a r t  reads : 

For the  purpose of t h i s  sub- 
s e c t i o n ,  offenses  a r e  seper-  
a t e  i f  each offense r e a u i r e s  - - - -  

proot  of an element t h a t  tkg 
o the r  does n o t . .  . 

Fur the r ,  §775.021(4) F lo r ida  S t a t u t e  came i n t o  e f f e c t  as 

rev ised  by Ch. 83-156, Laws of F lor ida ,  i n  June of 1983. 

Thus, t h i s  i s  no t  a  "new" s t a t u t e ,  and c e r t a i n l y  t h e  i n -  

s t a n t  case i s  no t  t h e  f i r s t  opportuni ty t h i s  Court has 

had t o  focus on t h e  r ev i sed  version of §775.021(4). - See 



S t a t e  v .  Baker, 456 So. 2d 419, 422 n .  7 (F la .  3984) where, on 

Ju ly  12, 1984, t h i s  Court recognizes t h a t  t h e  "Legislature  

amended 9775.021(4) i n  1983 t o  adopt t h e  B l o c k b e r ~ e r  t e s t . "  

Therefore,  i t  i s  axiomatic t h a t  t h i s  Court has been aware 

of t h e  amendment t o  9775.021(4) s i n c e  i t  became e f f e c t i v e  

i n  1983, and whether under t h e  Blockburger t e s t  o r  

9775.021(4) F la .  S t a t .  (1983), t h i s  Court considered the  

word "requires"  when i t  determined t h a t :  

[ U ]  s e  o r  display of a f i rearm 
i n  committing a felony i s  no t  
a l e s s e r  included offense of 
robbery while armed bu t ,  r a t h e r ,  
was intended by t h e  l e g i s l a t u r e  
as a sepa ra te  offense t o  be 
separa te ly  prosecuted and pun- 
i s h e d . .  . 
Gibson, supra a t  557. 

The Gibson opinion using t h e  Blockburger t e s t  (as 

crsdified i n  9775.023(4) F la .  S t a t .  (1983), which includes the  

word "requires") t o  determine whether use of a f i r ea rm 

during the  commission of a felony i s  a l e s s e r  included 

offense of robbery under 9812.13 F lo r ida  S t a t u t e s  has 

been reaff i rmed i n  S t a t e  v .  Brown, 455 So. 2d 356 (Fla .  1984); 

and more recen t ly  s t i l l  i n  Garcia v .  S t a t e ,  476 So. 2d 170 

(Fla .  1985). The same Blockburger ana lys i s  was used by 

t h i s  Court i n  S t a t e  v.  Baker, 456 So. 2d 419 (Fla .  1984) 

where i t  was he ld  use of a f i rearm during t h e  commission 

of a felony i s  n o t  a l e s s e r  included of fense  of f i r s t - d e g r e e  



premeditated murder. To t h e  same e f f e c t  i s  S t a t e  v. Marshal l ,  

455 So. 2d 355 (Fla .  1984). Gibson, s u p r a ,  and Baker, supra ,  

were r e c e n t l y  reaff i rmed once more i n  S t a t e  v. Boivin, 11 FLW 

123 (l?la.No. 64,368 March 27, 1986) where i t  was h e l d  ag- 

gravated b a t t e r y  and possession of a  f i r e a r m  under 5790.07 

a r e  n o t  n e c e s s a r i l y  l e s s e r  included o f fenses  of attempted 

f i r s t - d e g r e e  murder. 

This Court on June 14, 1984, i s s u e d  i t s  opinion 

i n  Gibson holding:  

The of fense  of robbery whi le  
armed conta ins ,  i n  a d d i t i o n  t o  i t s  
o t h e r  cons t i tuen t  s t a t u t o r y  elements,  
t h e  element t h a t  t h e  accused c a r r i e d  
a  f i r ea rm o r  o t h e r  deadly weapon. The 
elements of t h e  crime do- n o t  i n c l u d r  
d i s p l a v i n ~  t h e  weaDon o r  us ine  it i n  

# 
- - 

e r p e t r a t m Y .  The o t t e n s e  
g ' i r e a r m  whi le  
committing a  felony conta ins  as  one 
of i t s  cons t i tuen t  s t a t u t o r y  elements 
t h a t  t h e  offender  displayed,  used, o r  
attempted o r  threa tened t o  use a  f i r e -  
arm during t h e  commission of a  fe lony.  
It i s  c l e a r  t h a t  each of t h e s e  of fenses  
conta ins  a t  l d a s t  one c o n s t i t u e n t  
s t a t u t o r y  element t h a t  t h e  o t h e r  does 
n o t .  Contrary t o  our conclusion i n  
t h e  opinion of February 1 7 ,  1983, we 
now determine t h a t  use o r  d i sp lay  of 
a  f i r e a r m  i n  c o m i t t i n g  a  felony i s  
n o t  a  l e s s e r  included o f fense  of 
robbery while armed bu t ,  r a t h e r ,  was 
intended by t h e  l e g i s l a t u r e  as  a  
s e p a r a t e  of fense  t o  be s e p a r a t e l y  
prosecuted and punished even where 
based on a  s i n g l e  a c t  o r  c l o s e l y  con- 
nec ted  group of a c t s .  $775.021 (4) , 
Fla .  S t a t .  (1977). 

[Footnote omitted.  Emphasis added. ] 
I d .  a t  556, 557. 



I n  S t a t e  v .  Baker, 452 So.2d 927, 929 (Fla .  1984) t h i s  

Court held:  

In  v i r t u a l l y  every case of armed 
robbery,  t h e  deadly weapon c a r r i e d  by 
t h e  p e r p e t r a t o r  i s  the  means by which 
he induces " force ,  v io lence ,  a s s a u l t ,  
o r  p u t t i n g  i n  f e a r , "  one of the  e l e -  
ments of any robbery,  armed o r  unarmed. 
However, t h e  s t a t u t o r y  element which 
enhances punishment f o r  armed robbery 
i s  no t  t h e  use of t h e  deadly weapon 
b u t t h e  mere t a c t  t h a t  a deadly weabon 
was c a r r i e d  by the  p e r p e t r a t o r .  The 
v ic t im may never even be aware t h a t  
a robber i s  armed, s o  long as the  
p e r p e t r a t o r  has the  weapon i n  h i s  
possession during the  of fense .  

[Emphasis added. ] 

Under t h i s  r a t i o n a l e ,  i t  i s  c l e a r  t h a t  i n  t h e  case sub -- 
judice ,  the  S t a t e  had t o  prove t h a t  P e t i t i o n e r  took t h e  

property from t h e  gas s t a t i o n  opera tor  by force  and t h a t  

he c a r r i e d  a f i rearm during the  robbery. The S t a t e ,  how- 

ever ,  d id  no t  have t o  prove t h a t  P e t i t i o n e r  displayed 

t h e  f i rearm o r  t h a t  he used o r  threa tened t o  use a f i r e -  

arm. A s  t h e  Court s t a t e d  i n  Baker, 452 So. 2d a t  929, an 

ind iv idua l  can car ry  a f i rearm without d isp laying  i t  t o  

h i s  v ic t im.  Conversely, t h e  S t a t e  d id  no t  have t o  prove 

t h a t  the  accused committed a robbery i n  order  t o  convict  

him under Sect ion 790.07(2). They could prove he committed 

an aggravated a s s a u l t  o r  any o the r  felony.  Perhaps the  

b e s t  evidence t h a t  the  d i sp lay  of a f i r ea rm i s  no t  a l e s s e r  

included offense t o  robbery while car ry ing  a f i rearm i s  

t h a t  t h e  former i s  no t  l i s t e d  as a l e s s e r  included offense-- 



n e c e s s a r i l y  o r  otherwise--under t h i s  Court ' s schedule of 

l e s s e r  included of fense .  See: F lo r ida  Standard Jury In-  

s t r u c t i o n s  i n  Criminal Cases (1981) a t  P .  266. 

This Court i n  Gibson he ld :  

The re levent  paragraph of 
s e c t i o n  790.07, paragraph (2) , - - 

proscr ibes  two d i s t i n c t  of fenses ,  
which a r e :  (2) use ,  d i sp lay ,  o r  
attempt o r  t h r e a t  t o  u s e - a  f i r e -  
arm while  committing a felony and 
(2) car ry ing  a concealed f i rearm 
while committing a felony.  

Id .  a t  554, n . 1 , 4 .  It i s  important t o  no te  t h a t  Gibson 

was i ssued  by t h i s  Court June 14, 1984; and P e t i t i o n e r  

here in  was charged by information f i l e d  November 16, 1983 

(R 177) ,  o r  seven (7) months p r i o r  t o  the  issuance of 

Gibson by t h i s  Court. Thus, i t  was impossible f o r  the  

S t a t e  t o  a n t i c i p a t e  the  Gibson dec is ion  and charge P e t i -  

t i o n e r  wi th  only "use, d i s p l a y ,  o r  attempt t o  use a f i r e -  

arm," and leave out  the  remaining language of §790.07(2) 

which up t o  t h i s  Cour t ' s  dec is ion  i n  Gibson was be l ieved 

t o  p rosc r ibe  only one of fense .  Respondent, t h e r e f o r e ,  

submits t h a t  t h i s  case comes t o  t h i s  Court i n  the  exact  

same pos ture  a s  Gibson (See 452 So.2d n . s .  1 , 4 , 5 ) ,  and 

thus j u s t  a s  i n  Gibson, one must only look t o  the  record 

t o  determine t h a t  P e t i t i o n e r  was charged and convicted of 

"ub.e and d isp lay  of t h e  f i rearm."  

P e t i t i o n e r  has f a i l e d  t o  e s t a b l i s h  how §775.021(4) 

i n  e f f e c t  s i n c e  June 1983 can be categorized as a "new" 

s t a t u t e .  Respondent has shown t h i s  Court has been aware 



and used t h e  " s t a t u t e ' s  p l a i n  language" t o  a r r i v e  a t  the  

decis ion i n  Gibson, supra;  Baker, sugra ;  Brown, supra;  

Garcia,  supra;  and Boivin, supra.  

P e t i t i o n e r  has no t  presented any new arguments 

t o  t h i s  Court, and has f a i l e d  t o  show t h a t  Gibson was 

erroneously decided. Respondent r e s p e c t f u l l y  requests  

t h i s  Honorable Court t o  approve t h e  dec is ion  of the  Fourth 

D i s t r i c t  Court AFFIRMING the  convictions and sentences 

imposed on P e t i t i o n e r  by the  t r i a l  court  under both Counts I 

and I1 of the  information. 

Respectful ly  submitted,  

J I M  SMITH 
Attorney General 
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