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SUPPLEMENT TO ARGUMENT 

I n  t h i s  case ,  t h i s  C o u r t  h a s  t h e  o p p o r t u n i t y  t o  c l a r i f y  and  

s e t t l e  t h e  l o n g - s t a n d i n g  c o n f u s i o n  i n  t h e  l a w  o f  m u l t i p l e  c o n -  

v i c t  i o n s  a n d  s e n t e n c e s .  T h e  r e v i s e d  v e r s i o n  o f  S e c t i o n  7 7 5 . 0 2 1  

( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  w h i c h  b e c a m e  e f f e c t i v e  i n  J u n e ,  

1 9 8 3 ,  h a s  n o t  b e e n  f o c u s e d  u p o n  w i t h  p r e c i s i o n  i n  t h i s  C o u r t ' s  

cases o n  t h i s  i s s u e .  T h i s  case appears t o  b e  t h i s  C o u r t ' s  f i r s t  

o p p o r t u n i t y  t o  a p p l y  t h e  new s t a t u t e .  

T h e  new s t a t u t e  e l i m i n a t e s  t w o  s t i c k i n g  p o i n t s  w h i c h  h a v e  

l e d  t h i s  C o u r t  a s t r a y  i n  i t s  d e c i s i o n s  o f  t h e  l a s t  s e v e r a l  y e a r s .  

B u t  b e c a u s e  t h e s e  d e c i s i o n s  w e r e  b a s e d  u p o n  t h e  f o r m e r  s t a t u t e ,  

o r  o n  o t h e r  d e c i s i o n s  b a s e d  upon  i t ,  t h i s  C o u r t  s h o u l d  n o t  h a v e  

t o  o v e r r u l e  t h e  e a r l i e r  d e c i s i o n s  i n  o r d e r  t o  make a f r e s h  s t a r t  

u n d e r  t h e  new s t a t u t e .  

T h e  f i r s t  s t i c k i n g  p o i n t  arose f r o m  t h e  l a n g u a g e  o f  t h e  o l d  

s t a t u t e .  T h e  v e r s i o n  o f  S e c t i o n  7 7 5 . 0 2 1 ( 4 )  r e p e a l e d  i n  1 9 8 3  

p r o v i d e d  f o r  separa te  s e n t e n c e s  f o r  ac t s  c o n s t i t u t i n g  v i o l a t i o n s  

o f  t w o  or  more c r i m i n a l  s t a t u t e s ,  e x c l u d i n g  l e s s e r  i n c l u d e d  

o f f e n s e s .  D e t e r m i n i n g  w h a t  i s  a l e s s e r  i n c l u d e d  o f f e n s e  was 

a l w a y s  d i f f i c u l t ,  a s  s h o w n  b y  B r o w n  v .  S t a t e ,  2 0 6  S o . 2 d  3 7 7  

( F l a .  1 9 6 8 )  a n d  i t s  p r o g e n y ,  and  by  t h e  e v e n t u a l  a d o p t i o n  o f  t h e  

s c h e d u l e  o f  l e s s e r  i n c l u d e d  o f f e n s e s  i n  t h e  s t a n d a r d  j u r y  

i n s t r u c t i o n s .  R u t  t h e  t a s k  w a s  m a d e  s t i l l  more d i f f i c u l t  when 



t h i s  C o u r t  d e c i d e d  i n  S t a t e  v .  B a k e r ,  452  So.2d  9 2 7  a t  9 2 9  ( F l a .  

1 9 8 4  ) , t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  s e p a r a t e  c o n v i c t i o n s  a n d  

p u n i s h m e n t s  f o r  a n y  o f f e n s e s  w h i c h  were n o t  n e c e s s a r i l y  lesser  

i n c l u d e d .  R o t e n b e r r y  v .  S t a t e ,  468 So.2d  9 7 1  a t  9 7 5  ( F l a .  1 9 8 5 ) ,  

e l e v a t e d  t h i s  p r o n o u n c e m e n t  t o  a n  ' ' e x p r e s [ s I  l i m i t [ a t i o n l . "  

T h e  c o n t i n u i n g  u n c e r t a i n t y  e n g e n d e r e d  by  t h i s  a p p r o a c h  ( a n d  

r e f l e c t e d  i n  t h e  many  d i s s e n t s  and  s p e c i a l  c o n c u r r e n c e s  i n  t h i s  

C o u r t ' s  r e c e n t  d e c i s i o n s )  may b e  l a i d  c o m p l e t e l y  t o  res t  b y  

a p p l i c a t i o n  of t h e  new s t a t u t e  w i t h o u t  t h e  b a g g a g e  of t h e  case 

law d e c i d e d  u n d e r  t h e  o l d  s t a t u t e .  T h e  new s t a t u t e  h a s  e n t i r e l y  

e l i m i n a t e d  a n y  r e f e r e n c e  t o  lesser i n c l u d e d  o f f e n s e s .  W i t h  t h e s e  

words  from t h e  s t a t u t e  s h o u l d  g o  a l l  t h e  case law d e c i d e d  from 

t h a t  a p p r o a c h .  

T h e  s e c o n d  s t i c k i n g  p o i n t  i n  t h e  case  law arose from t h i s  

C o u r t ' s  m i s i n t e r p r e t a t i o n  of t h e  B l o c k b u r g e r  r u l e ,  whose  l a n g u a g e  

i s  now e m b o d i e d  i n  t h e  new s t a t u t e .  B l o c k b u r g e r  v .  U n i t e d  

S t a t e s ,  2 8 4  U.S. 299  ( 1 9 3 2 ) .  T h e  f o c u s  h e r e  m u s t  b e  o n  t h e  word 

" r e q u i r e s . "  T h e  s t a t u t e  now p r o v i d e s  f o r  s e p a r a t e  s e n t e n c e s  f o r  

s e p a r a t e  o f f e n s e s ,  and s t a t e s  t h a t  " o f f e n s e s  a r e  s e p a r a t e  i f  e a c h  

r e q u i r e s  proof of a n  e l e m e n t  t h a t  t h e  o t h e r  does n o t "  ( e m p h a s i s  

a d d e d ) .  S i n c e  t h i s  l a n g u a g e  comes d i r e c t l y  from t h e  B l o c k b u r g e r  

r u l e ,  t h i s  C o u r t  s h o u l d  c o n t i n u e  t o  a p p l y  B l o c k b u r g e r .  However ,  

t h i s  C o u r t ' s  c a s e s  h a v e  o v e r l o o k e d  t h e  s i g n i f i c a n c e  of t h e  

c r u c i a l  word  " r e q u i r e s . "  M o r e o v e r ,  w h i l e  B l o c k b u r g e r  i t s e l f  is a  

common l a w  r u l e  t o  d e t e r m i n e  l e g i s l a t i v e  i n t e n t ,  t h e  r u l e  i t se l f  



is now embodied in our statute and therefore the rule - is the 

legislature's expressed intent. Contrast, Missouri v. Hunter, 

459 U.S. 359 (1983). 

The single word "requires" is vitally important because it 

mandates how statutory elements must be compared in order to 

determine whether two offenses are separate. Such comparison is 

simple if the elements are listed in columns, with any alterna- 

tive proof elements indicated by the word "or." The following 

example uses the two offenses involved in this case. (Of course, 

brief reference must be made to the charging document to see 

which statutory elements are involved). 

Robbery - 812.13(2)(a) Firearm in Felony-790.07(2) 

A. Taking A. Felony 

B. Force, violence, etc. B. Display, use, etc. firearm 
-or- 

C. Carry firearm C. Carry concealed firearm 
-or- 

D. Other deadly weapon 

In the example, elements A and R of robbery obviously match 

up with element A of firearm in felony. However, C and D of 

robbery and B and C of firearm in felony are alternatives and 

therefore may or may not match. C of robbery matches C of 

firearm in felony, but there are other possible combinations 

involving D of robbery and B of firearm in felony which do not 

match. These other possible combinations leave an unmatched 



element. The possibility of an unmatched element could be 

mistakenly viewed as making the offenses "separate" under 

Blockburger and the statute. 

However, the mere possibility of an unmatched element is 

not sufficient to make the offenses separate because of the - 

crucial word "requires." On the contrary, "requires" means that 

if there is any way that the elements may match completely, then 

the offenses are not separate. The word "requires" makes an 

unmatched element a necessary, not a sufficient, condition for 

finding separate offenses to exist in a particular case. 

As clear as this seems, this Court in its recent decisions 

has mistakenly taken the opposite interpretation and held, often 

almost sub silent io after having correctly quoted Blockburger, 

that the mere possibility of an incomplete match-up of elements, 

among several possible combinations of alternative elements, is 

sufficient to make the offenses involved separate. - See, 

Rotenberry v. State, supra, in which this Court held two offenses 

to be separate because the state "need not" prove each alterna- 

tive element, but only one. 468 So.2d at 977. That is, there 

was one way, out of several possible combinations, that an 

element in each statute could be left unmatched. In this 

context, "need not" is the direct opposite of "requires." 

Rotenberry shows how this Court has misinterpreted the 

meaning of the word "requires" in Blockburger. The majority 

opinion quotes the dissenting lower court opinion of Judge Cowart 

holding that two offenses are distinct "if each offense can 

possibly be committed without necessarily committing the other." 



Id. at 976 (emphasis added). See also, Mills v. State, 476 - -- 

So.2d 172, at 177 (Fla. 1985) ("possible" to commit one crime 

without committing the other); Vause v. State, 476 So.2d 141 at 

142 (Fla. 1985) ("possible"); and State v. Boivin, 11 F.L.W. 123 

(Fla. March 27, 1986) (each of two offenses involved "can" be 

committed "without necessarily" committing the other). 

This Court in this case should issue an opinion announcing a 

new beginning under the new statute. To clarify this area of law 

nothing more is needed than to rely squarely on the new statute's 

plain language. 
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