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PRELIMINARY STATEMENT 

P e t i t i o n e r  was  t h e  D e f e n d a n t  and  A p p e l l e e  was  t h e  P r o -  

s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  C i r c u i t  C o u r t  o f  t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a ,  i n  and  f o r  Broward  

County.  I n  t h e  b r i e f  t h e  p a r t i e s  w i l l  be r e f e r r e d  by name. 

T h e  s y m b o l  " R "  w i l l  d e n o t e  t h e  R e c o r d  o n  A p p e a l  and  t h e  

symbol "SR" w i l l  d e n o t e  t h e  S u p p l e m e n t a l  Record [ V i d e o t a p e ] .  



STATEMENT OF THE CASE 

On November  1 7 ,  1 9 8 3 ,  P e t i t i o n e r ,  M e l v i n  D a n i e l s ,  was 

in fo rmed  a g a i n s t  f o r  k i d n a p p i n g  (Coun t  I ) ,  b u r g l a r y  o f  a s t r u c -  

t u r e  ( C o u n t  111, a n d  a t t e m p t e d  s e x u a l  b a t t e r y ,  i n  t h a t  h e  " d i d  

f o r c i b l y  remove [ t h e  v i c t i m ' s ]  c l o t h i n g ,  t h r e a t e n  h e r ,  a n d  d i d  

r u b  h i s  g e n i t a l s  o n  h e r  p e r s o n n  ( C o u n t  111) ( R  7 3 2 ) .  T h e  

a l l e g e d  o f f e n s e s  o c c u r r e d  and M r .  D a n i e l s  was a r r e s t e d  f o r  t h e m  

o n  J u l y  1 0 ,  1 9 8 3  ( R  7 6 5 ) .  M r .  D a n i e l s '  J a n u a r y  26 ,  1984 m o t i o n  

fo r  s p e e d y  t r i a l  d i s c h a r g e  ( R  7 3 3 )  was d e n i e d  ( R  2 3 ) ,  t h e  S t a t e  

h a v i n g  b e e n  g r a n t e d  a n  emergency  60-day e x t e n s i o n  o f  t h e  s p e e d y  

t r i a l  t i m e  p e r i o d  on  J a n u a r y  6 ,  1984 ( R  9 ) .  F u r t h e r  e x t e n s i o n s  

were l a t e r  g r a n t e d  t o  A p r i l  1, 1 9 8 4  ( R  7 3 6 ) ,  May 2 1 ,  1 9 8 4  ( F  

7 3 7 ) ,  and May 1 6 ,  1984 ( R  7 4 1 ) ,  o v e r  M r .  D a n i e l s '  o b j e c t i o n s  ( R  

9 ,  1 1 - 1 2 ,  2 6 ,  1 4 7 ,  1 5 4 ,  1 5 6 ,  1 7 7 ,  2 8 0 ) .  T h e  p u r p o s e  f o r  t h e  

e x t e n s i o n s  was t o  a l low t h e  S t a t e  t o  a t t e m p t ,  t h r o u g h  s p e e c h  

t h e r a p y ,  t o  r e n d e r  t h e  a l l e g e d  v i c t i m  o f  t h e  crime, who had i n  

t h e  i n t e r i m  s u f f e r e d  a s t r o k e ,  c a p a b l e  o f  t e s t i f y i n g  ( R  9 ,  1 2 6 ,  

1 4 5 ,  159-160) .  A renewed m o t i o n  f o r  d i s c h a r g e  was a l so  d e n i e d  ( R  

279-283, 7 4 5 ) .  

On May 8 ,  1 9 8 4 ,  M r .  D a n i e l s  moved t o  h a v e  t h e  a l l e g e d  

v i c t i m ,  L i l l i e  Mae Runyons,  d e t e r m i n e d  i n c o m p e t e n t  t o  t e s t i f y ,  

s i n c e  s h e  was a b l e  t o  r e s p o n d  o n l y  by " y e s n  or  "non  a n s w e r s  t o  

s i m p l e  s e n t e n c e  i n q u i r i e s  and c o u l d  n o t  be  r e l i e d  o n  f o r  a c c u r a t e  

r e s p o n s e s  e v e n  w i t h i n  t h i s  l i m i t e d  f ramework ( R  742-743) .  A f t e r  

h e a r i n g  ( R  192 -270 ) ,  t h e  t r i a l  c o u r t  d e t e r m i n e d  t h a t  M s .  R u n y o n s  

w o u l d  b e  a l l o w e d  t o  t e s t i f y  ( R  2 7 0 ) ,  b u t  h e r  e v i d e n c e  would b e  

v i d e o t a p e d  s o  t h a t  M r .  D a n i e l s  would b e  " p r o t e c t e d "  ( R  2 6 0 ,  S R ) .  

M r .  D a n i e l s  r e n e w e d  o b j e c t i o n  t o  M s .  R u n y o n s '  c o m p e t e n c e  t o  



t e s t i f y ,  made a t  t r i a l ,  was d e n i e d  ( R  3 3 9 - 3 4 0 ) .  

I m m e d i a t e l y  p r i o r  t o  j u r y  t r i a l  i n  t h i s  c a u s e ,  t h e  S t a t e  

m o v e d  t o  amend  t h e  a t t e m p t e d  s e x u a l  b a t t e r y  c h a r g e ,  a d d i n g  t h e  

a l l e g a t i o n  t h a t  t h e  o f f e n s e  was c o m m i t t e d  w i t h  p h y s i c a l  f o r c e  n o t  

l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y  ( R  293-294) .  T h a t  m o t i o n  

was g r a n t e d  ( R  3 0 0 )  o v e r  M r .  D a n i e l s '  o b j e c t i o n  ( R  3 0 2 ) ,  f o u n d e d  

i n  p a r t  o n  t h e  f a c t  t h a t  a n  ea r l i e r  m o t i o n  t o  d i s m i s s  t h e  c h a r g e  

as o r i g i n a l l y  a l l e g e d  h a d  b e e n  d e n i e d  ( R  2 9 6 ,  6 8 5 - 6 8 6 ) .  

D u r i n g  t r i a l ,  a t  w h i c h  M s .  Runyons  t e s t i f i e d  ( R  3 4 3 - 4 2 0 ) ,  a 

police o f f i c e r  r e s p o n d e d  t o  t h e  p r o s e c u t o r ' s  q u e s t i o n i n g :  

[Mr.  D a n i e l s ]  s t a t e d  h e  d i d n ' t  w a n t  t o  make a  
s t a t e m e n t .  I w a s n ' t  p r e p a r e d  t o  t a k e  a f u l l  
s t a t e m e n t . "  ( R  5 0 1 )  

A l t h o u g h  d e f e n s e  c o u n s e l ,  t h e  t r i a l  j u d g e ,  a n d  t h e  c o u r t  r e p o r t e r  

a l l  c l e a r l y  h e a r d  t h e  o f f i c e r  s t a t e  t h a t  M r .  D a n i e l s  d i d  - n o t  w a n t  

t o  g i v e  a s t a t e m e n t  ( R  5 0 2 ) ,  t h e  t r i a l  j u d g e  a c c e p t e d  t h e  

o f f i c e r ' s  r e p r e s e n t a t i o n  t h a t  h e  m e a n t  t o  s a y  t h a t  M r .  D a n i e l s  

d i d  g i v e  a s t a t e m e n t  ( R  5 0 2 ) ,  e v e n  t h o u g h  n o  s t a t e m e n t  was 

s u b s e q u e n t l y  i n t r o d u c e d ,  i n  c o n f o r m i t y  w i t h  t h e  S t a t e ' s  o b j e c t i o n  

t h a t  a n y t h i n g  M r .  D a n i e l s  s a i d  would  b e  h e a r s a y  ( R  516-520) .  M r .  

D a n i e l s '  o b j e c t i o n  t o  t h e  comment o n  h i s  e x e r c i s e  o f  h i s  r i g h t  t o  

r e m a i n  s i l e n t  a t  h i s  a r r e s t  w a s  o v e r r u l e d ,  a n d  h i s  m o t i o n  f o r  

m i s t r i a l  o n  t h o s e  g r o u n d s  was a l so  d e n i e d  ( R  5 0 3 ,  6 3 1 ,  687-689) .  

On c o n c l u s i o n  o f  t h e  e v i d e n c e ,  t h e  j u r y  r e t i r e d  t o  d e l i b e -  

r a t e  a n d  t h e n  r e t u r n e d  i t s  v e r d i c t s  f i n d i n g  M r .  D a n i e l s  g u i l t y  o f  

e a c h  c o u n t  as a l l e g e d  i n  t h e  i n f o r m a t i o n  ( R  7 4 6 - 7 4 8 ) .  M r .  D a n i e l s  

was i m m e d i a t e l y  a d j u d g e d  g u i l t y  o f  t h o s e  o f f e n s e s  ( R  7 4 9 ) .  On 

J u n e  1 3 ,  1 9 8 4 ,  t h e  t r i a l  j u d g e  a c c e d e d  t o  t h e  S t a t e ' s  r e q u e s t  t o  

a g g r a v a t e  M r .  D a n i e l s '  s e n t e n c e  from t h e  s e v e n  t o  n i n e  y e a r  r a n g e  



s u g g e s t e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  ( R  7 5 2 - 7 5 7 ) ,  b y  

s e n t e n c i n g  M r .  D a n i e l s  t o  t w e n t y - t w o  ( 2 2 )  y e a r s  i n  p r i s o n  f o r  

k i d n a p p i n g  ( R  7 5 8 ) .  H e  was a l so  g i v e n  t h e  maximum f i v e  ( 5 )  y e a r  

s e n t e n c e  p o s s i b l e  o n  e a c h  o f  t h e  o t h e r  t w o  c o u n t s  f o r  w h i c h  h e  

h a d  b e e n  c o n v i c t e d ,  t o  r u n  c o n c u r r e n t l y  w i t h  t h e  k i d n a p p i n g  

s e n t e n c e  ( R  7 2 8  ) .l H i s  p r o b a t i o n  o n  a t r e s p a s s  c h a r g e ,  C i r c u i t  

C o u r t  Case N o .  82-11172 w a s  r e v o k e d ,  and  s e n t e n c e  o f  o n e  y e a r  i n  

p r i s o n  w a s  i m p o s e d ,  a l s o  t o  r u n  c o n c u r r e n t  w i t h  t h e  k i d n a p p i n g  

s e n t e n c e  ( R  7 6 0 ) .  C r e d i t  f o r  t ime s e r v e d  w h i l e  a w a i t i n g  d i s -  

p o s i t i o n  o f  t h e  t r e s p a s s  case and s i n c e  h i s  arrest  o n  t h e  c h a r g e s  

u n d e r l y i n g  t h e  i n s t a n t  p r o s e c u t i o n  was g i v e n  o n  t h e  t r e s p a s s  

s e n t e n c e .  " I f  i t  g o e s  beyond  364 d a y s  t h e n  a n y t h i n g  a d d i t i o n a l  

s h o u l d  b e  a p p l i e d  t o  t h i s  case." ( R  7 2 8 ) .  T h e  w r i t t e n  s e n -  

t e n c i n g  o r d e r  r e f l e c t e d  - n o  c r e d i t  f o r  t h e  t i m e  s p e n t  i n  j a i l  

a w a i t i n g  t r i a l  o n  t h e  i n s t a n t  c h a r g e  was g i v e n  t o  M r .  D a n i e l s  o n  

a n y  o f  t h e  f e l o n y  s e n t e n c e s  imposed ( R  759-760) .  

On a p p e a l ,  t h e  D i s t r i c t  C o u r t  a f f i r m e d  M r .  D a n i e l s '  c o n v i c -  

t i o n s  b u t  remanded h i s  s e n t e n c e  f o r  c o r r e c t i o n  by  g i v i n g  c r e d i t  

f o r  t i m e  s e r v e d  o n  e a c h  o f  M r .  D a n i e l s '  t w o  c o n c u r r e n t  s e n t e n c e s .  

M r .  D a n i e l s  t h e r e u p o n  n o t i c e d  h i s  i n v o c a t i o n  o f  d i s c r e t i o n a r y  

j u r i s d i c t i o n  o f  t h i s  C o u r t ,  which  a c c e p t e d  j u r i s d i c t i o n  o f  t h i s  

c a u s e  o n  November 20 ,  1985 .  

A s  r e f l e c t e d  i n  t h e  t r a n s c r i p t  o f  t h e  s e n t e n c i n g  h e a r i n g :  

MR. GAETA [ d e f e n s e  c o u n s e l ]  : Thank you ,  
Judge .  A s  f a r  as  c o u n t s  t w o  and  t h r e e ,  
t h e y  would r u n  c o n c u r r e n t ?  

THE COURT: They w i l l  r u n  c o n c u r r e n t  
i n c l u d i n g  t h e  s e n t e n c e  82-11172 ( R  7 2 8 ) .  

T h e  w r i t t e n  s e n t e n c i n g  o r d e r  e r r o n e o u s l y  i n d i c a t e s  t h a t  t h e  
s e n t e n c e s  o n  c o u n t s  I1 a n d  111 a r e  t o  r u n  c o n s e c u t i v e  t o  e a c h  
o t h e r  a n d  t o  c o u n t  I ( R  759-760) .  



STATEMENT OF THE FACTS 

M r .  D a n i e l s  t e s t i f i e d  i n  h i s  own b e h a l f  a t  t r i a l ,  s t a t i n g  

t h a t  w h i l e  a t  t h e  E m b a s s y  C l u b ,  h e  n o t i c e d  L i l l i e  Mae R u n y o n s  

a r g u i n g  w i t h  a  man i n  t h e  b a r ' s  p a r k i n g  l o t  ( R  6 3 9 - 6 4 0 ) .  When 

t h e  man l e f t ,  M s .  Runyons  a p p r o a c h e d  M r .  D a n i e l s ,  f i r s t  a s k i n g  

h i m  i f  h e  w o u l d  b u y  h e r  a  d r i n k  a n d  t h e n  i n q u i r i n g  w h e t h e r  h e  

w a n t e d  a  d a t e  ( R  6 4 1 ) .  T a k i n g  t h i s  a s  a n  i n v i t a t i o n  t o  s e x u a l  

i n t e r c o u r s e ,  M r .  D a n i e l s  a g r e e d .  H e  w a l k e d  w i t h  M s .  Runyons ,  

a n t i c i p a t i n g  s h e  would  l e a d  h im t o  a  c o n v e n i e n t  l o c a t i o n .  D u r i n q  

t h e i r  w a l k ,  M s .  Runyons ,  who w a s  i n t o x i c a t e d  f r o m  t h e  l i q u o r  s h e  

h a d  b e e n  d r i n k i n g ,  was l o u d  a n d  r a m b u n c t i o u s ,  c o m p l a i n i n g  n o i s i l y  

a b o u t  t h e  t r e a t m e n t  s h e  h a d  r e c e i v e d  f r o m  t h e  o t h e r  man w i t h  whom 

s h e  h a d  b e e n  a r g u i n g  ( R  6 4 4 ) .  O n c e ,  s h e  s t o p p e d  t o  t a p  o n  t h e  

w i n d o w  o f  a  h o u s e ,  b r e a k i n g  i t  b e f o r e  l e a v i n g .  M s .  R u n y o n s ,  

b e l i e v i n g  s h e  knew someone who l i v e d  t h e r e  and  h a d  i n t e n d e d  t o  g o  

t h e r e  w i t h  h i m ,  w a s  n o t  a l a r m e d  ( R  6 4 4 ,  6 5 9 ) .  H e  c o n t i n u e d  t o  

f o l l o w  M s .  Runyons  i n t o  a v a c a n t  h o u s e  n e x t  d o o r  ( R  6 4 5  ) ,  w h e r e  

t h e y  b o t h  u n d r e s s e d  and  l a y  o n  a c o u c h  ( R  6 4 6 ,  6 7 2 ) .  M s .  Runyons  

w a s  s t i l l  b e i n g  v e r y  l o u d ,  a n d  t h e  police a r r i v e d  t o  i n v e s t i g a t e  

a f t e r  a f e w  m i n u t e s  ( R  6 4 7 ) .  A t  t h a t  p o i n t ,  M s .  Runyons  c h a n g e d  

h e r  mind a b o u t  h a v i n g  s e x ,  t e l l i n g  t h e  p o l i c e  t h a t  M r .  D a n i e l s  

was t r y i n g  t o  rape h e r  ( R  6 7 2 ) .  M s .  Runyons  was  o n  p r o b a t i o n  (R 

4 2 1 ) ,  a n d  t h e  h o u s e  w h i c h  s h e  e n t e r e d  w i t h  M r .  D a n i e l s  w a s  p o s t e d  

" N o  T r e s p a s s i n g "  ( R  5 4 7 ) .  



M s .  R u n y o n s '  t e s t i m o n y  c o n s i s t e d  o f  y e s  o r  n o  a n s w e r s  

accompanied  w i t h  g e s t u r e s  t o  t h e  p r o s e c u t o r ' s  l e a d i n g  q u e s t i o n s ,  

many o f  which  had  t o  b e  r e p e a t e d  s e v e r a l  times b e f o r e  t h e  " r i g h t n  

r e s p o n s e  was e l i c i t e d  ( R  3 4 4 ,  3 4 6 ,  3 5 4 ,  3 5 5 ,  3 5 8 ,  3 6 7 ,  3 6 9 ,  

378 -380 ,  3 9 3 ,  394 ,  396 ,  398-399) .  I n  t h i s  manner ,  s h e  i n d i c a t e d  

t h a t  s h e  a c c e p t e d  a  r i d e  f rom M r .  D a n i e l s  and a n o t h e r  man t o  t h e  

E m b a s s y  C l u b  w h i l e  s h e  was w a l k i n g  f rom t h e  B l u e  Flame,  a n o t h e r  

b a r  ( R  345 ,  348 ,  3 5 1 ) .  I n s t e a d  o f  t a k i n g  h e r  home, t h e  men d r o v e  

h e r  t o  t h e  v a c a n t  h o u s e  ( R  364-365) .  S h e  s c r eamed  and s t r u g g l e d ,  

t r y i n g  t o  b r e a k  a window a t  a n e i g h b o r ' s  h o u s e  ( R  3 5 7 - 3 5 8 ) ,  b u t  

M r .  D a n i e l s  s u c c e e d e d  i n  g e t t i n g  h e r  i n s i d e  t h e  h o u s e  and r i p p i n g  

o f f  h e r  c l o t h e s  (R 359,  3 6 5 ) .  H e  t o o k  o f f  h i s  c l o t h e s ,  b u t  t h e  

p o l i c e  t h e n  a r r i v e d  a n d  a r r e s t e d  h i m  b e f o r e  any  s e x u a l  a s s a u l t  

c o u l d  t a k e  p l a c e  ( R  366 ,  3 6 9 ) .  Asked w h e t h e r  s h e  w a n t e d  t o  h a v e  

s e x  w i t h  M r .  D a n i e l s ,  M s .  Runyons r e s p o n d e d ,  " N o .  I d o n ' t  know." 

( R  3 7 3 ) .  

A l s o  c a l l e d  as  S t a t e  w i t n e s s e s  were t w o  n e i g h b o r s  who h e a r d  

screams which  s t o p p e d  b u t  s t a r t e d  a g a i n  ( R  424,  4 6 8 ) .  When t h e y  

l o o k e d  o u t  t h e  window, t h e y  saw a b l a c k  man and woman s t r u g g l i n g  

( R  4 3 3 ,  4 6 9 ) .  T h e  man g o t  t h e  woman o n  t h e  g r o u n d  a n d  w a s  

h i t t i n g  h e r  ( R  4 3 5 ,  4 7 0 ) .  H e  t h e n  p u l l e d  h e r  b a c k  i n t o  t h e  

v a c a n t  h o u s e  (R 437,  4 7 4 ) .  T h e s e  n e i g h b o r s  n e v e r  saw e i t h e r  a 

t r u c k  or t h e  s e c o n d  man t h a t  M s .  Runyons c l a i m e d  p i c k e d  h e r  up  ( R  

445-446, 4 8 8 ) .  N o r  d i d  t h e y  e v e r  h e a r  t h e  woman c a l l  f o r  h e l p  o r  

t h e  p o l i c e  ( R  449 ,  4 6 9 ) .  A n o t h e r  n e i g h b o r ,  who r e p o r t e d  t h a t  h i s  

window was i n d e e d  b r o k e n  t h a t  n i g h t  ( R  4 5 9 ) ,  d i d  n o t  h e a r  o r  see 

a n y t h i n g  u n u s u a l  ( R  459 ,  4 6 2 ) .  



SUMMARY OF ARGUMENT 

POINT I 

M r .  D a n i e l s  was e n t i t l e d  t o  c r e d i t  o n  h i s  c o n c u r r e n t  

s e n t e n c e s  f o r  k i d n a p p i n g ,  b u r g l a r y ,  a n d  a t t e m p t e d  s e x u a l  b a t t e r y  

f o r  t h e  time h e  s e r v e d  i n  j a i l  s i n c e  h i s  a r res t  o n  t h o s e  c h a r g e s ,  

n o t h w i t h s t a n d i n g  t h a t  i n  t h e  i n t e r i m  a n o - b o n d  p r o b a t i o n  v i o -  

l a t i o n  h o l d  w a s  p l a c e d  a g a i n s t  h im.  T h e  a l l e g a t i o n  o f  v i o l a t i o n  

o f  p r o b a t i o n  a rose  from t h e  same k i d n a p p i n g  , b u r g l a r y ,  a n d  

a t t e m p t e d  s e x u a l  b a t t e r y  c h a r g e s  a s  M r .  D a n i e l s  was s e n t e n c e d  

f o r ,  a n d  t h e  s e n t e n c e  h e  r e c e i v e d  o n  t h e  r e v o c a t i o n  o f  h i s  

p r o b a t i o n  was a l s o  c o n c u r r e n t  t o  t h e  s e n t e n c e s  f o r  t h e  s u b -  

s t a n t  i v e  c h a r g e s .  

POINT I1 

T h e  i n f o r m a t i o n  f i l e d  a g a i n s t  M r .  D a n i e l s  f a i l e d  t o  a l l e g e  a 

crime i n  C o u n t  111, p u r p o r t i n g  t o  c h a r g e  s e x u a l  b a t t e r y .  By 

a l l o w i n g  t h e  S t a t e  t o  amend  t h a t  c h a r g e  o n  t h e  d a y  of t r i a l  t o  

a l l ege  a crime t o t a l l y  d i f f e r e n t  f r o m  t h a t  i n d i c a t e d  b y  C o u n t  

111's r e f e r e n c e  to  a s t a t u t e ,  t h e  t r i a l  j u d g e  e r r e d ,  p r e j u d i c i n g  

M r . D a n i e l s  t h e r e b y  s i n c e  h e  was now f o r c e d  t o  d e f e n d  a g a i n s t  a 

c h a r g e  of w h i c h  h e  h a d  n o  p r i o r  n o t i c e .  

POINT I11 

L i l l i e  Mae Runyons ,  who s u f f e r e d  a s t r o k e  w h i c h  r e n d e r e d  h e r  

i n c a p a b l e  o f  s p e e c h  o t h e r  t h a n  y e s  o r  n o  r e s p o n s e s  t o  l e a d i n g  

q u e s t i o n s ,  was i n c o m p e t e n t  t o  t e s t i f y .  M o r e o v e r ,  m e a n i n g f u l  



c r o s s - e x a m i n a t i o n  o f  t h e  w i t n e s s  was c o m p l e t e l y  i m p o s s i b l e ,  t h u s  

d e n y i n g  M r .  D a n i e l s  h i s  r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  

him. 

POINT I V  

T h e  S t a t e  f a i l e d  t o  show t h a t  t h e  g r o u n d s  f o r  e x t e n d i n g  

s p e e d y  t r i a l  were unknown t o  it p r i o r  t o  i t s  a p p l i c a t i o n ,  s i n c e  

i t  knew f o r  some f o u r  or  f i v e  months  o f  M s .  Runyons'  i n c a p a c i t y  

t o  t e s t i f y .  Moreover ,  t h e  S t a t e  f a i l e d  t o  d e m o n s t r a t e  t h a t  a n y  

r e a s o n a b l e  l i k e l i h o o d  e x i s t e d  t h a t  M s .  R u n y o n s  wou ld  become 

compe ten t  t o  t e s t i f y  i n  t h e  f o r e s e e a b l e  f u t u r e .  T h e r e f o r e ,  t h e  

t r i a l  c o u r t  s h o u l d  n o t  h a v e  g r a n t e d  t h e  S t a t e ' s  m o t i o n  f o r  

e x t e n s i o n  o f  t i m e ,  and ,  upon e x p i r a t i o n  o f  t h e  p e r i o d  f o r  s p e e d y  

t r i a l  M r .  D a n i e l s '  mo t ion  f o r  d i s c h a r g e  s h o u l d  h a v e  been  g r a n t e d .  

POINT V 

When t h e  p r o s e c u t o r  e l i c i t e d  e v i d e n c e  t h a t  M r .  D a n i e l s  

e x e r c i s e d  h i s  r i g h t  t o  r e m a i n  s i l e n t  when b e i n g  a r r e s t e d ,  a  

m i s t r i a l  was  mandated upon M r .  D a n i e l s '  mo t ion .  T h a t  t h e  p o l i c e  

o f f i c e r  l a t e r  s t a t e d  h e  m e a n t  t o  s a y  t h a t  M r .  D a n i e l s  g a v e  a  

s t a t e m e n t  d i d  n o t  mean t h a t  t h e  o b j e c t i o n  was n o t  wel l - founded:  

t h e  j u r y  had a l r e a d y  h e a r d  t h a t  no s t a t e m e n t  was g i v e n .  And t h e  

S t a t e ' s  o b j e c t i o n  t o  i n t r o d u c t i o n  o f  t h e  e x c u l p a t o r y  s t a t e m e n t  

made by M r .  D a n i e l s  a t  t h a t  t i m e  means t h a t  t h e  j u r y  d i d  n o t  h e a r  

t h e  n o n - i n c r i m i n a t i n g  r e m a r k s  made by Mr.Daniels .  



POINT VI 

Once the State introduced an inculpatory portion of Mr. 

Daniels' statement to police made at his arrest, Mr. Daniels was 

entitled to introduce the rest of that statement, including the 

exculpatory portions thereof, through cross-examination. 



POINT I 

THE TRIAL COURT E R R E D  I N  REFUSING TO G I V E  MR. 
DANIELS CREDIT FOR TIME SERVED S I N C E  H I S  ARREST 
FOR THE INSTANT CASE. 

S e c t i o n  9 2 1 . 1 6 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  w h i c h  p r o v i d e s  t h a t  

A s e n t e n c e  o f  i m p r i s o n m e n t  s h a l l  n o t  b e g i n  t o  
r u n  b e f o r e  t h e  d a t e  i t  is  i m p o s e d ,  b u t  t h e  
c o u r t  i m p o s i n g  a s e n t e n c e  s h a l l  a l l o w  a 
d e f e n d a n t  c r e d i t  f o r  a l l  o f  t h e  t i m e  h e  s p e n t  
i n  t h e  c o u n t y  j a i l  b e f o r e  s e n t e n c e .  T h e  c r e d i t  
m u s t  b e  fo r  a s p e c i f i c  period o f  t i m e  a n d  s h a l l  
b e  p r o v i d e d  f o r  i n  t h e  s e n t e n c e .  

C l e a r l y ,  i t  i s  t h e  l e g i s l a t u r e ' s  i n t e n t  t h a t  a d e f e n d a n t  

a c t u a l l y  r e c e i v e  c r e d i t  f o r  t h e  t i m e  h e  s p e n d s  i n  j a i l .  T h i s  

i n t e n t  i s  i n  a c c o r d  w i t h  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t s  s e t  

f o r t h  i n  N o r t h  C a r o l i n a  v .  P e a r c e ,  U . S .  7 1 1 ,  8 9  S . C t .  2 0 7 2 ,  2 3  

L . E d . 2 d  6 5 6  ( 1 9 6 9 ) ,  w h e r e  t h e  H i g h  C o u r t  o f  t h i s  l a n d  h e l d  t h a t  

t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  r e q u i r e s  

t h a t  

p u n i s h m e n t  a l r e a d y  e x a c t e d  m u s t  b e  f u l l y  
" c r e d i t e d n  i n  i m p o s i n g  s e n t e n c e  u p o n  a new 
c o n v i c t i o n  f o r  t h e  same o f f e n s e .  

3 9 5  U . S .  a t  7 1 8 - 7 1 9 .  I n  N o r t h  C a r o l i n a  v .  P e a r c e ,  it was h e l d  

t h a t  o n e  who is  r e c o n v i c t e d  a f t e r  r e t r i a l  is  e n t i t l e d  t o  c r e d i t  

fo r  a l l  t h e  t i m e  h e  h a d  a l r e a d y  s e r v e d  o n  h i s  o r i g i n a l  s e n t e n c e .  

I n  t h i s  w a y ,  t h e  t i m e  s e r v e d  o n  h i s  s e n t e n c e  imposed a s  t h e  

r e s u l t  o f  l e g a l l y  t a i n t e d  c o n v i c t i o n  c o u l d  a t  l eas t  b e  " r e t u r n e d w  

t o  h i m  v i a  t h e  c r e d i t  o n  t h e  n e x t  s e n t e n c e .  I n  e x a c t l y  t h e  same 

way, t h e  t i m e  s p e n t  i n  j a i l  a f t e r  a r r e s t  b u t  b e f o r e  s e n t e n c i n g  

m u s t  b e  " r e t u r n e d n  t o  a n  d e f e n d a n t  who is u l t i m a t e l y  f o u n d  g u i l t y  

a n d  s e n t e n c e d ,  b y  c r e d i t i n g  t h a t  t i m e  a g a i n s t  t h e  s e n t e n c e  

i m p o s e d .  



F l o r i d a  c o u r t s  h a v e  n o t  b e e n  l o a t h e  t o  a p p l y  t h i s  p r i n c i p l e .  

T h u s ,  c r e d i t  w i l l  be g i v e n ,  o n  a s e n t e n c e  imposed a f t e r  re-  

v o c a t i o n  o f  p r o b a t i o n ,  f o r  t i m e  s p e n t  i n  c u s t o d y  a s  a c o n d i t i o n  

o f  p r o b a t i o n ,  J a c k s o n  v .  S t a t e ,  4 4 9  S o . 2 d  3 0 9  ( F l a .  5 t h  DCA 

1 9 8 4 ) ,  a n d  f o r  t i m e  s p e n t  i n  j a i l  a w a i t i n g  d i s p o s i t i o n  o f  a p r i o r  

v i o l a t i o n  of p r o b a t i o n  c h a r g e  f o r  w h i c h  t h e  d e f e n d a n t  was 

s u b s e q u e n t l y  a c q u i t t e d . T h o m p s o n  v .  W a i n w r i g h t ,  4 4 7  S o . 2 d  3 8 3  

( F l  a .  4  t h  DCA 1 9 8 4  ) . I n d e e d ,  it h a s  b e e n  h e l d  t h a t  t i m e  s e r v e d  

f o r  a c o n v i c t i o n  l a t e r  d e t e r m i n e d  t o  b e  i n v a l i d  s h o u l d  be 

c r e d i t e d  t o  a n y  o t h e r  s e n t e n c e  b e i n g  s e r v e d  b y  t h e  d e f e n d a n t .  

L a m a r  v .  S t a t e ,  443 So.2d 414  ( F l a .  4 t h  DCA 1 9 8 4 ) .  

I n  J e n k i n s  v .  W a i n w r i g h t ,  2 8 5  S o . 2 d  5  ( F l a .  1 9 7 3 ) ,  t h i s  

C o u r t  a d d r e s s e d  a p r i s o n e r ' s  claim t h a t  h e  was e n t i t l e d  t o  c r e d i t  

fo r  t i m e  s e r v e d  i n  j a i l  a w a i t i n g  t r i a l  o n  e a c h  of h i s  c o n c u r r e n t  

s e n t e n c e s  b e i n g  s e r v e d  i n  t h e  S t a t e  p r i s o n .  T h e  t r i a l  c o u r t ' s  

s e n t e n c i n g  o r d e r  h a d  g r a n t e d  c r e d i t  o n  o n e  s e n t e n c e  b u t  was 

s i l e n t  w i t h  respect t o  c r e d i t  on  t h e  s e c o n d  s e n t e n c e .  T h i s  C o u r t  

i n t e r p r e t e d  t h e  a m b i g u i t y  t o  r e q u i r e  t h a t  t h e  p r i s o n e r  b e  g i v e n  -' 

o n  e a c h  o f  t h e  s e n t e n c e s .  I t s  r a t i o n a l e  was b a s e d  o n  t h e  rea l -  

i z a t i o n  t h a t  f a i l u r e  t o  g r a n t  e q u a l  c r e d i t  o n  c o n c u r r e n t  s e n -  

t e n c e s  r e s u l t s  i n  a n  e f f e c t i v e  d e n i a l  o f  a n y  c r e d i t  w h a t s o e v e r ,  

s i n c e  t h e  d e f e n d a n t  w i l l  h a v e  t o  s e r v e  t h e  l o n g e r  s e n t e n c e ,  

c o m p u t e d  w i t h o u t  c r e d i t  f o r  t i m e  s e r v e d ,  e v e n  a f t e r  t h e  s h o r t e r  

s e n t e n c e  w i t h  c r ed i t  h a s  e x p i r e d .  I n  t h e  w o r d s  o f  J u s t i c e  E r v i n :  

T o  c o n c l u d e  t h e  s e n t e n c i n g  j u d g e  o n l y  i n t e n d e d  
t o  g r a n t  P e t i t i o n e r  c r e d i t  t i m e  o n  t h e  f i r s t  
c o n c u r r e n t  s e n t e n c e  and  n o t  o n  t h e  o t h e r  would  
n e c e s s a r i l y  r e s u l t  i n  P e t i t i o n e r  s e r v i n g  t h e  
l o n g e r  s e n t e n c e  o n  C o u n t  I1 a n d  i n  n o t  h a v i n g  
t h e  b e n e f i t  of t h e  c r e d i t  t i m e  g r a n t e d  b y  t h e  



t r i a l  c o u r t .  T o  a d o p t  t h e  i n t e r p r e t a t i o n  of 
t h e  R e s p o n d e n t  would  b e  t a n t a m o u n t  t o  g r a n t i n g  
t h e  P e t i t i o n e r  c r e d i t  t i m e  a n d  t h e n  t a k i n g  it 
away,  i n  s h o r t  a m e a n i n g l e s s  a c t ,  r e s u l t i n g  i n  
n o  c r e d i t  t i m e  w h a t s o e v e r .  We a r e  n o t  per- 
s u a d e d  by  s u c h  a n  a b s e n c e  o f  l o g i c .  

I d . ,  a t  6 .  - 
T h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  t o o k  t h i s  r e a s o n i n g  t o  

i t s  l o g i c a l  c o n c l u s i o n  i n  K i n n e y  v. S t a t e ,  458 So.2d 1 1 9 1  ( F l a .  

2 d  DCA 1 9 8 4 ) ,  w h e r e  i t  h e l d  t h a t  c r e d i t  f o r  t i m e  s e r v e d  m u s t  b e  

g i v e n  o n  e a c h  of c o n c u r r e n t  s e n t e n c e s .  S e e  a l s o ,  D a n i e l s  v .  

S t a t e ,  1 0  F.L.W. 1 4 4 3  ( F l a .  4 t h  DCA J u n e  1 2 ,  1 9 8 5 ) .  T h e  c o n t r a r y  

p o s i t i o n  e s p o u s e d  i n  G r e e n  v.  S t a t e ,  450 So.2d 1 2 7 5  ( F l a .  5 t h  DCA 

1 9 8 4 )  a n d  S h e p a r d  v .  S t a t e ,  4 5 9  S o . 2 d  4 6 0  ( F l a .  3d DCA 1 9 8 4 1 ,  

w o u l d  l e a d  t o  e x a c t l y  t h o s e  d i s p a r a t e  r e s u l t s  condemmed i n  

J e n k i n s  v .  W a i n w r i g h t ,  s u p r a ,  a n d  w o u l d  b e  i n  v i o l a t i o n  o f  t h e  

p r i n c i p l e s  s t a t e d  i n  N o r t h  C a r o l i n a  v .  P e a r c e ,  s u p r a ,  a n d  

e x p r e s s e d  i n  t h e  l e g i s l a t i v e  i n t e n t  b e h i n d  S e c t i o n  9 2 1 . 1 6 1 .  

C o n s e q u e n t l y ,  t h e  S e c o n d  a n d  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal ,  

w h i c h  r e q u i r e  c r e d i t  f o r  t i m e  s e r v e d  o n  e a c h  of c o n c u r r e n t  

s e n t e n c e s ,  h a v e  c o r r e c t l y  s t a t e d  t h e  a p p l i c a b l e  p r i n c i p l e . o f  l a w .  

T h e  d e c i s i o n  o f  t h e  lower a p p e l l a t e  c o u r t  i n  t h e  p r e s e n t  case 

s h o u l d  t h e r e f o r e  b e  a f f i r m e d .  



ARGUMENT 

POINT I1 

THE TRIAL COURT ERRED IN REFUSING TO DISMISS 
THE FUNDAMENTALLY DEFECTIVE INFORMATION AND 
PERMITTING THE STATE TO AMEND THE DEFECTIVE 
ATTEMPTED SEXUAL BATTERY CHARGE IN A MATERIAL 
WAY JUST PRIOR TO TRIAL. 

Count I11 of the information filed against Mr. Daniels 

purported to charge an attempted sexual battery in the following 

way : 

AND MICHAEL J. SATZ, State Attorney of the 
Seventeenth Judicial Circuit of Florida, as 
Prosecuting Attorney for the State of Florida 
in the County of Broward, by and through his 
undersigned Assistant State Attorney, charges 
that MELVIN EUGENE DANIELS on the 10th day of 
July A.D. 1983, in the County and State 
aforesaid, did unlawfully attempt to commit a 
sexual battery upon Lillie Mae Runyons, a 
person over the age of eleven (11) years, 
without her consent, and in furtherance of said 
attempt, did forcibly remove her clothing, 
threaten her, and did rub his genitals on her 
person, with the intent to commit sexual 
battery, contrary to F.S. 777.04(1), F.S. 
777.04(4) and F.S. 794.011(4)(a), 

Even the most cursory examination of this charge reveals that 

virtually none of the elements of sexual battery are alleged, 

other than that the non-consenting victim was over the age of 

eleven (11) years. As such, the defect in the charge is a 

fundamental one: very simply, no crime has been alleged. Gray 

v. State, 404 So.2d 388 (Fla. 5th DCA 1981). 

The only portion of the charge as originally laid which 

qives even a clue as to what sort of sexual battery the State 

intended to charge is the statutory citation to Section - 
794.011(4) (a), which provides that it is a first degree felony 

for anyone to commit a sexual battery upon a non-consenting 



person over the age of eleven (11) years "when the victim is 

physically helpless to resisten However, a mere statutory 

citation cannot suffice to supply the elements missing from the 

charginq document itself. For example, an incorrect statutory 

citation is considered non-prejudicial and non-misleading so long 

as the information otherwise fully alleges the elements of the 

offense charged. Sanders v.State, 386 So.2d 256 (Fla. 5th DCA 

1980). Thus it is to the verbal allegations that one looks to 

determine what charge is being made out, not to the statutory 

references. Otherwise, an information would need to do no more 

than set out the statutory citation to be held sufficient to 

provide the notice required under the Due Process Clause of the 

United States Constitution, and not even the broadest inter- 

pretation of the pleading requirements goes that far. Since the 

information filed below was fundamentally defective, Mr. 

Daniels's motion to dismiss it (R 296) should have been granted. 

Instead, the trial court denied the motion but, at a 

subsequent hearing held just prior to the commencement of trial, 

allowed the State to "amendn its information by deleting the 

reference to Section 794.011(4)(a), substitutinq Section 

794.011(5), and adding that Mr. Daniels "used physical force and 

violence not likely to cause serious personal injury." (R 

293-294, 300, 732). This amendment was no mere technical 

correction of a typographical or other minor defect. It made out 

a completely different crime. - See, Bashans v. State, 388 So.2d 

1303, 1304 (Fla. 1st DCA 1980). The State's tardy amendment was 

therefore obviously a material one, for the late timing of which 



t h e r e  c o u l d  b e  n o  e x c u s e ,  s i n c e  t h e  d e f e c t  h a d  much e a r l i e r  b e e n  

b r o u g h t  t o  i t s  a t t e n t i o n  b y  M r .  D a n i e l s .  M o r e o v e r ,  s i n c e  M r .  

D a n i e l s  w a s  now b e i n g  c a l l e d  u p o n ,  a t  t h e  e l e v e n t h  h o u r ,  t o  

d e f e n d  t o  a n  e n t i r e l y  d i f f e r e n t  crime t h a n  h a d  h e r e t o f o r e  b e e n  

t h e  case ,  t h e  r e c o r d  d e m o n s t r a t e s  t h e  same k i n d  o f  p r e j u d i c e  a s  

was h e l d  t o  r e q u i r e  r e v e r s a l  i n  S t a n g  v .  S t a t e ,  421 So.2d 1 4 7  

( F l a .  1 9 8 2 )  [ S t a t e  a m e n d e d  b i l l  o f  p a r t i c u l a r s  a f t e r  d e f e n s e  

a t t o r n e y  t o l d  j u r y  i n  e s s e n c e  t h a t  h i s  o n l y  d e f e n s e  w o u l d  b e  

S t a t e ' s  i n a b i l i t y  t o  p r o v e  d a t e  s p e c i f i e d . ] .  T h e  t r i a l  j u d g e  

t h u s  c o m p o u n d e d  i t s  e a r l i e r  e r r o r  i n  r e f u s i n g  t o  d i s m i s s  t h e  

c h a r g e  b y  a l l o w i n g  t h e  S t a t e  t o  c o m p l e t e l y  a l t e r  Count  I11 j u s t  

b e f o r e  t r i a l .  M r .  D a n i e l s '  c o n v i c t i o n  f o r  a t t e m p t e d  s e x u a l  

b a t t e r y  m u s t  b e  r e v e r s e d  a s  a r e s u l t .  



POINT I11 

THE TRIAL COURT ERRED I N  ALLOWING LILLIE MAE 
RUNYONS TO GIVE E V I D E N C E  AT TRIAL WHEN THE 
WITNESS WAS NOT COMPETENT TO TESTIFY. 

T h e  t e s t  f o r  d e t e r m i n a t i o n  o f  a  w i t n e s s ' s  c o m p e t e n c e  t o  

t e s t i f y  r e q u i r e s  t h a t  h e  u n d e r s t a n d  t h e  n a t u r e  and o b l i g a t i o n s  o f  

t h e  o a t h  a n d  t h a t  h e  c a n  p e r c e i v e ,  r emember  a n d  n a r r a t e  t h e  

i n c i d e n t .  P o w e l l  v .  S t a t e ,  3 7 3  So .2d  7 3  ( F l a .  1st DCA 1 9 7 9 ) .  

Where  a  w i t n e s s  h a s  r e c e n t l y  been  a d j u d g e d  i n s a n e ,  a p r e s u m p t i o n  

o f  c o n t i n u e d  i n s a n i t y  is r a i s e d ,  which may b e  r e b u t t e d  i f  i t  i s  

shown t h a t  t h e  w i t n e s s  had a l u c i d  i n t e r v a l ,  h a s  a n  u n d e r s t a n d i n g  

o f  t h e  o a t h ,  a n d  c a n  u n d e r s t a n d  a n d  i n t e l l i g e n t l y  a n s w e r  t h e  

q u e s t i o n s  a s k e d  o f  h im .  F l o r i d a  Power  & L i q h t  Company v .  

R o b i n s o n ,  6 8  So.2d 406,  413 ( F l a .  1 9 5 3 ) .  A l though  a  t r i a l  c o u r t  

g e n e r a l l y  h a s  b r o a d  d i s c r e t i o n  i n  i t s  d e t e r m i n a t i o n  o f  a w i t -  

n e s s ' s  c o m p e t e n c e ,  i t  i s  " n o t ,  h o w e v e r ,  a  d i s c r e t i o n  w i t h o u t  

b o u n d s .  I t  i s  a  s o u n d  j u d i c i a l  d i s c r e t i o n  s u b j e c t  t o  a p p e l l a t e  

r e v i e w . "  B e l l  v. S t a t e ,  98 So.2d 575 ,  577 ( F l a .  1 9 5 7 ) .  I n  t h a t  

case ,  t h e  t r i a l  c o u r t ' s  f i n d i n g  o f  a w i t n e s s ' s  competency  was 

r e v e r s e d  where  t h e  n i n e - y e a r - o l d  w i t n e s s  d i d  n o t  h a v e  t h e  moral 

and s p i r i t u a l  f o u n d a t i o n  t o  t e l l  t h e  t r u t h .  

I n  t h e  p r e s e n t  c a s e ,  t h e  a l l e g e d  v i c t i m  o f  t h e  a t t e m p t e d  

s e x u a l  b a t t e r y  f o r  w h i c h  M r .  D a n i e l s  was  c h a r g e d ,  L i l l i e  Mae 

R u n y o n s ,  s u f f e r e d  a  s t r o k e  a n d  p o s s i b l e  b r a i n  i n f e c t i o n  v e r y  

s h o r t l y  a f t e r  h e r  e n c o u n t e r  w i t h  M r .  D a n i e l s O 2  A s  a r e s u l t ,  
- - - - ~  -- ~- 

T h i s  s t r o k e  was e n t i r e l y  u n r e l a t e d  t o  any  i n j u r i e s  M s .  Runyons 
may or may n o t  h a v e  r e c e i v e d  on  t h e  n i g h t  o f  t h e  a l l e g e d  o f f e n s e  
( R  6 9 7 ) .  On t h e  o t h e r  hand ,  h e r  a l c o h o l i s m  may v e r y  l i k e l y  have  
p r e d i s p o s e d  h e r  t o  t h e  i n f e c t i o n  which d e s t r o y e d  a  p o r t i o n  o f  h e r  
b r a i n  ( R  1 1 3 ) .  



she was rendered incapable of talking or communicating in any 

manner (R 40-42, 96, 103). Her ability to speak improved only 

"very littlen in the following months (R 73), and she was given a 

"very, very poor prognosis" by the general practitioner who saw 

her in that time (R 58). Even in February, 1984, more than six 

(6) months after she became ill, a neurologist was able to detect 

only "some comprehension but that was quite impaired." (R 125). 

She couldn't follow verbal instructions (R 125), although there 

was marked improvement in her ability to move about (R 124). It 

was this neurologist's opinion that Ms. Runyons "possiblyn could 

relearn some communication skills with the help of a speech 

therapist, but he conceded that where such profound damage had 

existed for some months, the outlook was less favorable (R 129). 

He further agreed that Ms. Runyons would perhaps never be able to 

answer in complete sentences (R 135) but would be limited to 

making yes or no responses. Even this would be a major im- 

provement over her present condition, since her answers even to 

simple questions were by no means reliable at this point: she 

often answered yes when she meant no (R 72). In fact, her 

accuracy was estimated as only 50% (R 168, 192). 

It was not until the beginning of March, 1984, that Ms. 

Runyons began seeing a speech therapist once or twice a week (R 

152-153). After about six weeks, the speech pathologist, Bonnie 

Beck testified that Ms. Runyons had achieved maximum improvement 

(R 169). She could follow the "gist of a conversation", answer 



v e r y  s imple  q u e s t i o n s  w i t h  a  y e s  o r  n o  r e s p o n s e  w h i c h  w a s  

e s t i m a t e d  "correct" a b o u t  9 0 %  o f  t h e  t i m e .  However ,  i t  was e a s y  

t o  c o n f u s e  h e r  ( R  1 6 8 ) .  

A t  t h e  h e a r i n g  o n  M s .  R u n y o n s '  c o m p e t e n c e  t o  t e s t i f y ,  M s .  

Beck t e s t i f i e d  t h a t  M s .  Runyons '  a c c u r a c y  now a p p r o a c h e d  l o o % ,  so 

l o n g  a s  t h e  w o r d s  u s e d  were k e p t  simple a n d  t h e  s e n t e n c e s  s h o r t  

( R  1 9 7 ) .  H o w e v e r ,  M s .  B e c k  a d m i t t e d  t h a t  t h i s  c o n c l u s i o n  w a s  

b a s e d  o n  a mere f o r t y - f i v e  m i n u t e  e x a m i n a t i o n  e a r l i e r  t h a t  week 

w h e r e i n  M s .  Runyons  was a b l e  t o  p e r f o r m  a b o u t  t e n  t a s k s  ( R  2 0 4 ) .  

H o w e v e r ,  M s .  Beck n o t e d  t h a t  M s .  Runyons  " r u n s  i n t o  t r o u b l e  when 

s h e  n e e d s  t o  f o r m u l a t e  l a n g u a g e . "  (R 2 0 5 ) .  And M s .  B e c k  h a d  n o  

o p i n i o n  a t  a l l  o n  t h e  a c c u r a c y  o f  M s .  Runyons '  memory: s h e  h a d  

p e r f o r m e d  n o  e x a m i n a t i o n s  o r  t e s t s  r e l a t e d  t o  t h a t  a r e a  o f  

i n q u i r y  ( R  2 0 7 ) .  

M s .  R u n y o n s  h e r s e l f  t e s t i f i e d  t o  a l i m i t e d  d e g r e e  a t  t h e  

h e a r i n g  o n  h e r  c o m p e t e n c y .  Her r e s p o n s e s  t o  q u e s t i o n s  b y  t h e  

d e f e n s e  a t t o r n e y  r e g a r d i n g  t h e  r e l a t i v e l y  s i m p l e  matter o f  h e r  

a g e  d e m o n s t r a t e  t h e  b a s i s  f o r  M r .  D a n i e l s '  o b j e c t i o n s  t o  h e r  

c o m p e t e n c y .  ( M s .  Runyons  was a c t u a l l y  48 y e a r s  o l d . ) :  

Q: What is y o u r  name? 

A: L i l l i e  Mae. 

Q: I ' m  s o r r y ?  

A: L i l l i e  Mae. 

Q: What is  y o u r  l a s t  name? 

A: Runyons .  

Q: A r e  y o u  46 y e a r s  o l d ?  

A: Uh-huh. Y e s .  



MR. GAETA: Can t h e  r e c o r d  r e f l e c t  t h a t  s h e  
answered y e s  t o  t h a t .  

THE COURT: Y e s .  

Q: Ma'am, a r e  you 52 y e a r s  o l d ?  

A: Y e s .  ( N e g a t i v e  nod . )  N o ,  n o -  

MR. GAETA: J u d g e ,  c a n  t h e  r e c o r d  r e f l e c t  
t h a t  s h e  i n i t i a l l y  s a i d  y e s  and t h e n  s a i d  -- 

MR. DUPREE: A t  t h e  same t i m e  s h e  was 
s a y i n g  y e s  s h e  shook h e r  head no. 

Q: Ma'am, a r e  you 42 y e a r s  o l d ?  

MR. GAETA: Can t h e  r e c o r d  r e f l e c t  s h e  s a i d  
uh-huh, i n  t h e  a f f i r m a t i v e .  

THE COURT: I d i d n '  t u n d e r s t a n d .  Ask h e r  
a g a i n .  

Q: Ma'am, a r e  you 42 y e a r s  o l d ?  

A: Old - n i n e .  

MR. GAETA: I d i d n ' t  c a t c h  t h e  r e s p o n s e .  

MISS BECK: She  is c o r r e c t i n g  you. 

Q: Ma'am, a r e  you 42 y e a r s  o l d ?  

A: N o .  

Q: A r e  you 49 y e a r s  o l d ?  

MR. GAETA: Can t h e  r e c o r d  r e f l e c t  t h e  
answer  was y e s  and t h e n  no  way. ( R  246-247).  

D e f e n s e  c o u n s e l ' s  " c r o s s - e x a m i n a t i o n "  w a s ,  o f  c o u r s e ,  q u i t e  

r e s t r i c t e d ,  s i n c e ,  a s  s t a t e d  by  t h e  p r o s e c u t o r ,  M s .  R u n y o n s '  

a n s w e r s  o f  "uh-huh"  a n d  " n o  wayn were t h e  " l i m i t s  o f  h e r  l a n -  

guage .n  ( R  2 2 6 ) .  The a c c u r a c y  o f  e v e n  t h e s e  s i m p l e  r e s p o n s e s  

m u s t  b e  s e r i o u s l y  q u e s t i o n e d ,  however ,  i n  v iew o f ,  f o r  i n s t a n c e ,  

t h e  g r e a t  d i f f i c u l t y  M s .  Runyons had when a sked  t o  p o i n t  o u t  h e r  

a s s a i l a n t  i n  t h e  cour t room ( R  234-235).  Dur ing  t h e  c o u r s e  o f  t h e  



p r o s e c u t o r ' s  a t t e m p t  t o  h a v e  h e r  i d e n t i f y  M r .  D a n i e l s ,  h e  a s k e d  

h e r  w h e t h e r  s h e  s a w  t h e  man who a s s a u l t e d  h e r  i n  c o u r t .  S h e  

s a i d ,  " Y e s , "  b u t  g a v e  a n e s a t i v e  nod  o f  h e r  head  (R 2 3 6 ) .  And 

a s k e d  t o  p o i n t  t o  t h e  p r o s e c u t o r  i n  a n  a t t e m p t  t o  show s h e  was 

c a p a b l e  o f  c o r r e c t l y  i d e n t i f y i n g  p e o p l e  s h e  knew,  s h e  p o i n t e d  

f i r s t  t o  Ms.Beck a n d  t h e n  h e r s e l f  ( R  2 3 5 ) .  A p a r t  from s u c h  

i n s t a n c e s  o f  d e m o n s t r a t e d  i n a c c u r a c y ,  M s .  Runyons'  t e s t i m o n y  a t  

t h e  h e a r i n g  o n  h e r  competency c o n s i s t e d  e n t i r e l y  o f  r e s p o n s e s  t o  

t h e  S t a t e ' s  l e a d i n g  q u e s t i o n s  w i t h  t h e  u n s u r p r i s i n g  r e s u l t  t h a t  

t h e  " r i g h t "  a n s w e r s  were g e n e r a l l y  e l i c i t e d  ( R  2 4 0 ) .  

On c o n c l u s i o n  o f  t h e  e v i d e n c e ,  d e f e n s e  c o u n s e l  o b j e c t e d  t o  

a d m i s s i o n  o f  M s .  Runyons'  t e s t i m o n y  a t  t r i a l ,  b o t h  o n  q r o u n d s  o f  

i n a c c u r a c y  a n d  b e c a u s e  h e  would b e  u n a b l e  t o  e f f e c t i v e l y  cross- 

examine h e r ,  s o  t h a t  M r .  D a n i e l s  wou ld  b e  d e n i e d  t h e  r i g h t  t o  

c o n f r o n t  t h e  main w i t n e s s  a g a i n s t  him. Moreover ,  d e f e n s e  c o u n s e l  

n o t e d  t h a t  t h e  e f f o r t s  o f  M s .  Beck and t h e  p r o s e c u t o r  t o  p r e p a r e  

M s .  Runyons  t o  t e s t i f y  b y  g o i n g  o v e r  h e r  s t o r y  w i t h  h e r  r e -  

p e a t e d l y  had  v e r y  l i k e l y  r e s u l t e d  i n  h e r  m e m o r i z a t i o n  o f  h e r  

r e s p o n s e s  t o  t h e  q u e s t i o n i n g  ( R  2 6 1 - 2 6 4 ) .  M s .  Runyons  was  

c a p a b l e  o f  r o t e  l e a r n i n g  ( R  2 0 9 )  a n d  h e r  a n s w e r s  o f  s u c h  q u e s -  

t i o n s  w a s  a u t o m a t i c :  " t h e y  b y p a s s  t h e  l e v e l  o f  c o n s c i o u s  

thouqh t . "  ( R  1 9 4 ) .  H o w ,  i n d e e d ,  c o u l d  d e f e n s e  c o u n s e l  i n  a n y  

way t e s t  t h e  a c c u r a c y  o f  s u c h  memorized r e s p o n s e s ?  

The t r i a l  judqe  r e j e c t e d  M r .  D a n i e l s '  mo t ion  t o  p r e c l u d e  M s .  

R u n y o n s  f r o m  t e s t i f y i n g  ( R  270), i n  c o n f o r m i t y  w i t h  i ts e a r l i e r  

e x p r e s s i o n  o f  o p i n i o n  t h a t  , "I d o n ' t  t h i n k  anyone h a s  t o  a n s w e r  

c r o s s - e x a m i n a t i o n  q u e s t i o n s  f u l l y  and  c o m p l e t e l y . "  ( R  1 3 4 ) .  



However, the right of confrontation and cross-examination 

guaranteed to the defendant by the Sixth Amendment to the United 

States Constitution has been jealously guarded. Davis v, Alaska, 

415 U,S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974): 

"The main and essential purpose of con- 
frontation is to secure for -th6 opponent the 
opportunity of cross-examination. The opponent 
demands confrontation, not for the idle purpose 
of gazing upon the witness, or of being gazed 
upon by him, but for the purpose of cross- 
examination, which cannot be had except by the 
direct and personal putting of questions and 
obtaining immediate answers." - Id., 415 U.S. at 
315-316, 39 L.Ed.2d at 353. (Emphasis orig- 
inal, citing 5 J. Wigmore, Evidence, 51395, p. 
123 (3d ed. 1940). 

Thus, in Davis, the Supreme Court reversed the defendant's 

conviction because the trial court had precluded cross- 

examination of the State's key witness regarding the fact that he 

was on juvenile probation, The cross-examination permitted, 

asking whether the witness was biased, was not sufficient. From 

this rather broad query, the jury may have believed that the 

defendant was engaged in a speculative fishing expedition. To 

counter this conclusion, the defendant should have been permitted 

to adduce specific facts from which the jury could draw its own 

permissible inferences as to the witness's reliability. Id., 415 

U.S. at 318, 39 L.Ed.2d at 355. 

In the present case, it was the witness's incompetence which 

not only rendered her evidence subject to doubt at every turn, 

but also deprived defense counsel of any means to effectively 

test her recollections and accuracy in communicating them through 

the only means available to him, cross-examination. The double 

burden placed on Mr. Daniels by Ms. Runyons' inability to speak 



was  a m p l y  d e m o n s t r a t e d  a t  t r i a l .  D u r i n g  d i r e c t  t e s t i m o n y ,  M s .  

Runyons r e p e a t e d l y  answered  f i r s t  o n e  way ,  t h e n  a n o t h e r ,  some- 

times b o t h  a t  o n c e ,  a s  t o  i m p o r t a n t  p o i n t s  i n  t h e  f a c t u a l  h i s t o r y  

o f  h e r  c a s e .  T h i s  p a t t e r n ,  c o u p l e d  w i t h  a  p e r s i s t e n t  i n a b i l i t y  

t o  c o m p r e h e n d  s i m p l e  v e r b a l  d i r e c t i o n s ,  began a t  t h e  v e r y  o n s e t  

o f  M s .  Runyons'  a p p e a r a n c e  a n d  c o n t i n u e d  t h r o u g h o u t  h e r  t e s t i -  

mony. 3 

T h e  p r o s e c u t o r  commenced h i s  e x a m i n a t i o n  b y  a s k i n g  M s .  

Runyons t o  answer  y e s  or  no r a t h e r  t h a n  s i m p l y  nodding  or s h a k i n g  

h e r  h e a d ,  and r e c e i v e d  t h e  f o l l o w i n g  r e s p o n s e :  

A: ( A f f i r m a t i v e  nod.)  ( R  3 4 3 ) .  

The i n q u i r y  t h e n  c o n t i n u e d :  

Q: D o  you l i v e  i n  F o r t  L a u d e r d a l e ?  

A: ( A f f i r m a t i v e  nod.)  

Q: Y e s  or  no? 

A: N o .  

Q: D o  you l i v e  i n  F o r t  L a u d e r d a l e ?  

A: Y e s .  

Q: Y e s ?  

A: Y e s .  ( R  3 4 4 ) .  

L a t e r ,  a s k e d  w h e t h e r  a  t r u c k  s t o p p e d  t o  g i v e  h e r  a  r i d e ,  M s .  

Runyons r e sponded :  

A: ( N e g a t i v e  nod.)  Um-hum. ( R  3 4 8 ) .  

The f o l l o w i n g  t r a n s c r i p t  e x c e r p t s  a r e  by no means a n  e x h a u s t i v e  
l i s t i n g  o f  t h e  i n c o n s i s t e n c i e s  a n d  i n a c c u r a c i e s  p r e s e n t  i n  M s .  
R u n y o n s '  t e s t i m o n y .  T h e y  d o  s e r v e  t o  e x e m p l i f y ,  however ,  t h e  
e x t e n s i v e  n a t u r e  o f  t h e  p r o b l e m s  a r i s i n g  f r o m  M s .  R u n y o n s '  
d i s a b i l i t y .  



T h i s  d u a l  c o n t r a d i c t o r y  r e s p o n s e  h a d  b e e n  d e s c r i b e d  b y  t h e  

n e u r o l o g i s t  t r e a t i n g  M s .  R u n y o n s  a s  a n  a t t e m p t  t o  cor rec t  a n  

e r r o n e o u s  v e r b a l  r e s p o n s e  ( R  3 1 5 ) .  B u t  M s .  R u n y o n s '  t e s t i m o n y  

i n d i c a t e d  t h a t  t h e  a c c u r a c y  o f  h e r  v e r b a l  a n s w e r s  c o u l d  n o t  b e  

p r e d i c t a b l y  a s c e r t a i n e d .  F o r  i n s t a n c e ,  w h e n  d e f e n s e  c o u n s e l  

a s k e d  M s .  Runyons  w h e t h e r  s h e  was too d r u n k  o n  t h e  n i g h t  of t h e  

o f f e n s e  t o  r e m e m b e r  w h a t  h a p p e n e d ,  s h e  a n s w e r e d  w i t h  a n  a f -  

f i r m a t i v e  n o d ,  b u t  a s k e d  t o  r e s p o n d ,  y e s  or  n o ,  a n s w e r e d  " N o n  ( R  

3 7 7 - 3 7 8 ) .  O r  a g a i n ,  

Q: ... Now, Miss R u n y o n s ,  i s n ' t  i t  t r u e  y o u  
w e r e  a t  t h e  E m b a s s y  C l u b  t h a t  n i g h t  a n d  y o u  
w e r e  w i t h  a man i n  a p i c k - u p  t r u c k ?  

A: Y e s .  

Q :  D i d  y o u  h a v e  a n  a r g u m e n t  w i t h  t h a t  man i n  
t h a t  p i c k - u p  t r u c k .  

A: Y e s ,  y e s .  ( N e g a t i v e  n o d . )  

Q: My q u e s t i o n  i s  d i d  y o u  h a v e  a n y  a r g u m e n t  
w i t h  t h e  man i n  t h e  p i c k - u p  t r u c k  a t  t h e  
Embassy?  

A: N o .  ( A f f i r m a t i v e  n o d . )  N o .  

Q: Do y o u  r e c a l l  s e e i n g  a man i n  a p i c k - u p  
t r u c k  a t  t h e  Embassy  C l u b ?  

A: N o .  

Q: You d o n ' t  r eca l l  -- 
MR. DUPREE: I o b j e c t .  S h e  s a i d  no .  T h e n  

M r .  G a e t a  r e p h r a s e d  i t  a n d  s a i d  s h e  d o e s n ' t  
r eca l l .  

THE COURT: A s k  i t  a g a i n  j u s t  t o  m a k e  
s u r e .  

Q :  D i d  y o u  h a v e  a n  a r g u m e n t  w i t h  a man i n  t h e  
p i c k - u p  t r u c k  a t  t h e  Embassy  C l u b ?  

A: N o  way. (Raises  l e f t  h a n d . )  



THE COURT: Did  t h e  j u r y  g e t  t h a t  a n s w e r ?  
T h e  a n s w e r  was  n o  way. 

THE JURY: Okay. (R  386-387)  

I t  w a s  c e r t a i n l y  t r u e ,  a s  t h e  j u r y  h a d  t o  b e  t o l d ,  t h a t  M s .  

R u n y o n s '  f i n a l  r e s p o n s e  was  " N o " .  B u t  t h e r e  h a d  b e e n  r e s p o n s e s  

o n  e a c h  s i d e  o f  t h a t  q u e s t i o n  ear l ie r .  Which o n e  was  t h e  correct 

o n e ?  And w h i c h  w a s  "cor rec tn  n o t  j u s t . ' i n  terms o f  w h a t  M s .  

Runyons  m i g h t  h a v e  c o n s c i o u s l y  w a n t e d  t o  s a y ,  b u t  i n  terms o f  

w h a t  a c t u a l l y  h a p p e n e d  t h a t  n i g h t ?  I n ,  v i e w  o f  M s .  R u n y o n s '  

s i m u l t a n e o u s  r e n d e r i n q  o f  m u t u a l l y  e x c l u s i o n a r y  a n s w e r s ,  how,  

o t h e r  t h a n  b y  s h e e r  s p e c u l a t i o n ,  c o u l d  t h e  j u r y  d e t e r m i n e  w h i c h  

a n s w e r  w a s  co r rec t?  And how c o u l d  d e f e n s e  c o u n s e l  t e s t  h e r  

r e s p o n s e s  i n  a n y  m e a n i n g f u l  way? 

T h e r e  i s  n o  w a y  o f  k n o w i n g .  T h e  f a c t  t h a t  t h e  " n o n  a n s w e r  

sometimes came s e c o n d  is n o  a c c u r a t e  i n d i c a t i o n .  I f  a q u e s t i o n  

w a s  a s k e d  o f t e n  e n o u g h  b y  t h e  p r o s e c u t o r ,  M s .  R u n y o n s  a lmost  

a l w a y s  e v e n t u a l l y  came u p  w i t h  t h e  " r i g h t n  a n s w e r .  T h i s  t e c h -  

n i q u e  o f  t h e  S t a t e  t o  o b t a i n  t h e  r e s p o n s e s  i t  a n t i c i p a t e d  

p e r v a d e d  M s .  Runyons '  t e s t i m o n y :  

Q:  D i d  t h e  b i g  man s a y  h e  w a s  g o i n g  t o  h u r t  
you?  

A: N o  ( u n i n t e l l i g i b l e )  ( P o i n t s  up . )  

Q: Did  t h e  b i g  man s a y  h e  w a s  g o i n g  t o  h u r t  
you?  

A:  ( A f f i r m a t i v e  n o d . )  Uh-hum. 

Q: Y e s ?  

A: Y e s .  ( U n i n t e l l i g i b l e )  (R  3 5 4 ) .  

Q: Were you  a f r a i d  o f  t h e  men? 

A: N o .  



Q: Were you a f r a i d  o f  t h e  men? 

A:  Y e s .  

Q: Did you t h i n k  t h e y  were g o i n g  t o  r a p e  you? 

A: ( A f f i r m a t i v e  nod.)  Uh-hum. 

Q: Yes? 

A: Y e s .  ( R  355 )  

Q: When you b r o k e  t h e  window, d i d  you r u n  away 
from t h e  man? 

A: N o ,  I d i d n ' t .  ( U n i n t e l l i g i b l e ) .  

Q: A f t e r  you  b r o k e  t h e  window o f  t h e  h o u s e ,  
d i d  you  t r y  t o  r u n  away from t h e  man; f rom t h e  
b i g  man? 

A:  Y e s .  ( A f f i r m a t i v e  nod.)  ( R  358)  

Q: Did h e  t e l l  you t h a t  h e  wanted t o  h a v e  s e x  
w i t h  you?  Y e s  or no? 

A: N o .  

Q: Y e s  or  no? 

A: Y e s .  

Q: Yes? 

A: Y e s .  ( R  366-3671. 

Q :  Did h e  t r y  t o  h a v e  s e x u a l  i n t e r c o u r s e  w i t h  
you? 

A:  ( N e g a t i v e  nod. ) 

Q: Did h e  t r y  t o  h a v e  s e x  w i t h  you? 

A: Uh-hum. ( A f f i r m a t i v e  nod. ) 

Q: Yes? 

A: Y e s .  

Q: L i l l i e ,  were you s c r e a m i n g  when you were i n  
t h e  h o u s e ?  

A: N o .  



Q: Were you screaming? 

A: Yes, sir. (R 368). 

But sometimes, especially during defense counsel's cross- 

examination, it took three or even four repetitions before Ms. 

Runyons' answers changed: 

Q [by prosecutor]: Did you have any clothes on 
[when the police arrived] ? 

A: Yes. 

Q: Or yes? 

A: Yes. 

Q: No or yes? 

A: Yes. 

Did you have any clothes on? 

Yes. No. 

No? 

No. (R 370). 

You talked to Mr. Daniels; didn't you? 

No. 

Yes? 

No. 

Q: No what? 

A: Yes. 

THE COURT: Talked to him where? 

Q: Did you talk to Mr. Daniels that night? 

A: No. 

Q: No? 

MR. DUPREE [prosecutor] : I'd like the 
record to reflect she nodded yes. May we have 
the question reasked? ( R  388). 



Q: Okay. Miss Runyons, i s n ' t  it t r u e  t h a t  you 
a l s o  i n d i c a t e d  t h a t  when you a r r i v e d  a t  t h e  
h o u s e ,  t h a t  b o t h  men g o t  o u t  o f  t h e  t r u c k ?  

A: NO. GO way. ( u n i n t e l l i g i b l e . )  

Q: Did b o t h  men go  o u t  o f  t h e  t r u c k ?  

A: ( A f f i r m a t i v e  nod.)  Uh-hum. 

Q:  B o t h  men g o t  o u t  o f  t h e  t r u c k  i n i t i a l l y ;  
ist  h a t  what y o u ' r e  s a y i n g ?  

A: Y e s .  ( ~ f f i r m a t i v e  nod.)  

Q: Okay. A r e  you s a y i n g  t h a t  t h e  l i t t l e  man 
s t o o d  t h e r e  and d r a n k  your  -- 
A: N o .  ( N e g a t i v e  nod . )  

Q: You a r e  n o t  s a y i n g  - L e t  m e  a s k  t h a t  a g a i n .  
A r e  you i n d i c a t i n g  t h a t  t h e  l i t t l e  man d r a n k  
your  l i q u o r ?  

A: ( ~ f f i r m a t i v e  nod.)  N o .  

Q: H e  d i d n ' t  d r i n k  h e r  l i q u o r ?  

MR. DUPREE: She  nodded y e s .  

Q:  A r e  you  i n d i c a t i n g  t h a t  t h e  l i t t l e  man 
s t o o d  t h e r e  by  h i s  v e h i c l e  and  d r a n k  you  
1 i q u o r ?  

A: ( I n a u d i b l e )  Nods. 

Q: Yes? 

A: N o  way. 

THE COURT: I n s t e a d  o f  u s i n g  t h e  word 
i n d i c a t i n g ,  you s a y  a r e  you t e l l i n g  us .  

Q :  Miss R u n y o n s ,  a r e  y o u  t e l l i n g  u s  t h a t  t h e  
l i t t l e  man, t h e  s h o r t e r  man -- 
A: (Af f i r m a t i v e  nod. ) ( A f f i r m a t i v e  nod. ) 

Q: S tood  t h e r e  and d r a n k  your  l i q u o r ?  

A: L iquor .  

Q: Yes? 



A: Y e s .  

Q :  S o  h e  was  s t a n d i n g  t h e r e  i n  f r o n t  o f  t h e  
house  d r i n k i n g  your  l i q u o r ?  

A: (Af f  irmat i v e  nod. ) 

Q: Is  t h i s  t h e  v a c a n t  h o u s e  w e  a r e  t a l k i n g  
a b o u t ?  

A: N o  way. ( U n i n t e l l i g i b l e ) .  

Q: L e t ' s  t a k e  o n e  q u e s t i o n  a t  a t i m e .  The  
h o u s e  h e  was  d r i n k i n g  your  l i q u o r  i n  f r o n t  o f ,  
t h a t  was t h e  v a c a n t  house ;  is  t h a t  c o r r e c t ?  

A: N o ,  ( U n i n t e l l i g i b l e )  ( A f f i r m a t i v e  nod.)  

MR. DUPREE: Was it t h e  abandoned house?  

Q: Was it t h e  abandoned house? 

A: ( A f f i r m a t i v e  nod.)  ( u n i n t e l l i g i b l e )  

Q: L e t ' s  t r y  i t  a g a i n .  M i s s  ~ u n y o n ' s  [ s i c ] ,  
you a re  t e l l i n g  u s  t h a t  t h e  l i t t l e  man d r a n k  
you l i q u o r ?  

A: ( A f f i r m a t i v e  nod.)  

Q: And h e  d r a n k  y o u r  l i q u o r  o u t s i d e  o f  t h e  
t r u c k ?  

A: Uh-hum. ( A f f i r m a t i v e  nods . )  

Q: A l l  r i g h t  and he  d r a n k  t h e  l i q u o r  i n  f r o n t  
o f  t h e  house ;  c o r r e c t ?  

Q :  S o  h e  was i n  f r o n t  o f  t h e  house  a l o n g  w i t h  
M r .  D a n i e l s ,  you a r e  s a y i n g ?  

A: ( A f f i r m a t i v e  nod.) Uh-hum. 

Q: Okay. (R 392-3941. 

Q:  When t h e  p o l i c e  came you s t a r t e d  y e l l i n g ;  
is t h a t  r i g h t ?  

A: N o  way. N o  way. N o  way t h e r e .  

Q: L e t  ' s slow down. When t h e  p o l i c e  came you  
s t a r t e d  y e l l i n g ?  



A: (Unintelligible.) 

Q: Yes? 

A: Yes. No way. 

Q: All right. Let's try -- 
THE COURT: Maybe it's the word started 

that is bothering her. 

Q: All right. When the police came, you 
yelled? 

A: NO way. (~ffirmative nod.) Yes* 

Q: Yes? 

A: That's right. (R 397). 

Q: All right. Before July 10, 1983, did you 
have those little scrapes? 

A: No. 

Q: You did not? 

A: No. 

Q: How did you get those? 

A: That (Unintelligible) no way. 

Q: Did you ever cut your nose? I mean was 
your nose ever cut before July 10, 1983? 

Q: Was your nose ever scraped before July 10, 
1983? 

A: No. 

Q: You never had your nose scraped before July 
10, 1983? 

A: (Unintelligible.) 

Q: No or yes? 

A: Yes. 

Q: You did have it scraped prior, before July 
loth? 



A: ( N e g a t i v e  nod.)  ( A f f i r m a t i v e  nod.)  

Q: L e t ' s  t r y  it a g a i n .  B e f o r e  J u l y  1 0 ,  1 9 8 3  
was your  n o s e  s c r a p e d ?  

MR. DUPREE: J u d g e ,  I have  t o  o b j e c t  a s  t o  
r e l e v a n c y  u n l e s s  t h e r e  is a  t i m e  s p a n .  I mean 
s h e  c o u l d  h a v e  c u t  h e r  n o s e  when s h e  was f o u r  
y e a r s  o l d .  

Q :  (By M r .  G a e t a )  I'll g o  f u r t h e r .  Miss 
Runyons, had you s c r a p e d  or  i n j u r e d  y o u r  n o s e  
b e f o r e  J u l y  1 0 ,  1 9 8 3 ,  w i t h i n ,  l e t ' s  s a y ,  a  
month p e r i o d ?  

A:  N o  way I d o  t h a t .  

Q: N o t  w i t h i n  a  month? 

A: R i g h t .  

Q:  Can you g i v e  m e  a n  i d e a  o f  when you s c r a p e d  
o r  i n j u r e d  your  nose?  

A: ( P o i n t s  t o  f a c e . )  ( U n i n t e l l i g i b l e . )  

Q: P r i o r ,  b e f o r e  J u l y  1 0 ,  1 9 8 3 ,  when was t h e  
l a s t  t i m e ?  Can you g i v e  m e  a n  i n d i c a t i o n ?  

A: ( I n a u d i b l e )  

Q: Can you show m e  w i t h  f i n g e r s  or a n y t h i n g ?  

A: ( P o i n t s  t o  f a c e . )  

Q :  B u t  a s  f a r  a s  t h e  t i m e  p e r i o d  b e f o r e  J u l y  
1 0 ,  1983 ,  f o r  i n s t a n c e ,  i n  w e e k s  c a n  you  t e l l  
me how many weeks b e f o r e  you i n j u r e d  y o u r  n o s e ?  

A: N o .  

Q : Y O U  c a n ' t .  ( N e g a t i v e  n o d . ) .  ( R  4 1 4 - 4 1 6 ) .  

H o w  c o u l d  a n y  c r o s s - e x a m i n a t i o n  w o r t h y  o f  t h e  name b e  

u n d e r t a k e n  o f  a  w i t n e s s  who e x h i b i t e d  s u c h  i n c o n s i s t e n c y  a n d  

i n d e f i n i t e n e s s  i n  h e r  r e s p o n s e s ,  t h e  i n t e l l i g i b i l i t y  o f  w h i c h  

d e g e n e r a t e d  c o m p l e t e l y  when a  q u e s t  i o n  deve loped  t h e  s l i g h t e s t  



b i t  o f  c o m p l e x i t y  or d e l v e d  i n t o  somewhat less c o n c r e t e  a r e a s  o f  

i n q u i r y ?  T h e  S t a t e  i t s e l f  r e c o g n i z e d  t h a t  M s .  R u n y o n s '  a b i l i t y  

t o  r e l a t e  a c c u r a t e  i n f o r m a t i o n  was s e v e r e l y  r e s t r i c t e d .  When 

d e f e n s e  c o u n s e l  a s k e d  t h e  w i t n e s s  how many t i m e s  s h e  h a d  b e e n  

c o n v i c t e d  o f  a  cr ime,  c e r t a i n l y  a  b a s i c  q u e s t i o n  i n  a  c r i m i n a l  

p r o s e c u t i o n ,  t h e  p r o s e c u t o r  o b j e c t e d :  

" M r .  G a e t a  knows good and w e l l  t h a t  s h e  c a n  s a y  
any  number." ( R  401)  

Defense  c o u n s e l  was r e q u i r e d  t o  a s k  t h e  q u e s t i o n  i n  l e a d i n g  form: 

" M i s s  Runyons, you have  o n e  f e l o n y  c o n v i c t i o n ;  c o r r e c t ? "  ( R  4 0 1 ) .  

A w i t n e s s  who c o u l d  answer "anyn number when a sked  a b o u t  h e r  

p r i o r  c o n v i c t i o n s  even  a f t e r  e x t e n s i v e  c o a c h i n g  by t h e  S t a t e  is a  

w i t n e s s  who h a s  d e m o n s t r a t e d  h e r  i n a b i l i t y  t o  e i t h e r  comprehend a  

q u e s t i o n  o r  f o r m u l a t e  a  " t r u e "  a n s w e r  t o  i t .  I t  is a l s o  a  

w i t n e s s  o f  whom m e a n i n q f u l  c r o s s - e x a m i n a t i o n  i s  c o m p l e t e l y  

i m p o s s i b l e .  These  d e f e c t s  become e s p e c i a l l y  s e r i o u s  i n  l i g h t  of 

t h e  u n d e n i a b l e  f o c u s  o f  sympathy M s .  Runyons must have  p r e s e n t e d  

t o  t h e  j u r y  a s  an  e l d e r l y  ( " I  b e l i e v e  Miss Runyons  i s  4 8 .  S h e  

l o o k s  a b o u t  6 8 , "  s a i d  t h e  t r i a l  j u d g e  ( R  722)), d e s t i t u t e ,  

p a t h e t i c  b l a c k  v i c t i m  o f  a  d i s a b l i n g  s t r o k e  t r y i n g  t o  t e s t i f y  

a b o u t  a n  o c c u r r e n c e  w h i c h  t h e  S t a t e  c l a imed  was a  b r u t a l  s e x u a l  

a s s a u l t .  Faced w i t h  t h e  i m p o s s i b i l i t y  o f  d i s c e r n i n g  by  s t u d y  o f  

h e r  own " t e s t i m o n y "  w h a t  M s .  Runyons  r e a l l y  knew a b o u t  t h e  

i n c i d e n t ,  i t  must have  been a l l  t o o  e a s y  f o r  t h e  j u r y  t o  s i m p l y  

a c c e p t  t h e  S t a t e ' s  v e r s i o n  o f  w h a t  s h e  was  t r y i n g  t o  s a y ,  and 

t h e r e  was a b s o l u t e l y  no  way M r .  D a n i e l s  c o u l d  e f f e c t i v e l y  t e s t  

h e r  a c c o u n t  a s  p r e s e n t e d  v i a  t h e  S t a t e ' s  r e p e t i t i v e  e x a m i n a t i o n  

t e c h n i q u e  and h e r  own c o n t r a d i c t o r y  r e s p o n s e s .  I n  v i e w  of t h e  



I - d e m o n s t r a t e d  i n c o m p e t e n c e  o f  M s .  Runyons  t o  t e s t i f y ,  t h e n ,  t h e  

i n s t a n t  case r e q u i r e s  t h e  s a m e  h o l d i n g  a s  D a v i s  v. S t a t e ,  348 

So .2d  1 2 2 8  ( F l a .  3d  DCA 1 9 7 7 ) ,  w h e r e  i t  was h e l d  a n  a b u s e  o f  

i d i s c r e t i o n  t o  p e r m i t  a f i v e - y e a r - o l d  c h i l d  t o  t e s t i f y  w h e r e  t h e  

1 w i t n e s s  c o n t i n u a l l y  a f f i r m e d  t h a t  h e  had b e e n  t o l d  b y  h i s  m o t h e r  

what  t o  s a y  i n  c o u r t  and  t h e  m o t h e r  d i d  n o t  h i d e  t h e  f a c t  t h a t  

s h e  a n d  h e r  h u s b a n d  h a d  r e f r e s h e d  t h e  c h i l d ' s  memory of t h e  

a l l e g e d  i n c i d e n t  s e v e r a l  times. S u b  j u d i c e ,  t h e  w i t n e s s  w a s  

s u b j e c t e d  t o  t h e  s a m e  k i n d  of i n f l u e n c e s  w i t h  r e s p e c t  t o  t h e  

c o n t e n t  of h e r  t e s t i m o n y ,  a n d  h a d  e v e n  l e s s  a b i l i t y  o r  m o t i v e  

t h a n  t h e  c h i l d  i n  D a v i s  t o  w i t h s t a n d  t h a t  i n f l u e n c e .  C o n s e -  

q u e n t l y ,  it w a s  r e v e r s i b l e  e r r o r  t o  p e r m i t  h e r  t o  t e s t i f y  o v e r  

M r .  D a n i e l s '  p r e t r i a l  o b j e c t i o n s  ( R  2 6 1 - 2 6 9 ,  7 4 2 - 7 4 3 )  o r  t o  

r e f u s e  t o  s t r i k e  h e r  t e s t i m o n y  a t  t r i a l  ( R  3 3 9 - 3 4 0 ,  3 7 9 - 3 8 0 ,  



POINT I V  

THE TRIAL COURT ERRED I N  DENYING PETITIONER'S 
MOTION FOR DISCHARGE AND GRANTING EXTENSIONS OF 
SPEEDY TRIAL TIME WHERE I T  WAS NEVER SHOWN THAT 
THE INCOMPETENT WITNESS, L I L L I E  MAE RUNYONS, 
WOULD EVER DEVELOP SUFFICIENT ABILITY TO 
TESTIFY INTELLIGENTLY AND ACCURATELY. 

M r .  D a n i e l s  w a s  a r r e s t e d  o n  t h e  d a y  o f  t h e  a l l e g e d  a s s a u l t  

a g a i n s t  M s .  R u n y o n s ,  J u l y  1 0 ,  1 9 8 3  ( R  5 2 1 ) .  H e  r e m a i n e d  i n  

c u s t o d y  d u r i n g  t h e  p e n d e n c y  o f  t h e  c h a r g e s  a g a i n s t  h i m .  On 

J a n u a r y  6 ,  1 9 8 4 ,  t h e  S t a t e  o b t a i n e d ,  o v e r  M r .  D a n i e l s '  o b j e c t i o n  

( R  9 ) ,  a 6 0 - d a y  e x t e n s i o n  o f  s p e e d y  t r i a l  t ime b e c a u s e  M s .  

Runyons  h a d  s u f f e r e d  a s t r o k e  r e n d e r i n g  h e r  i n c a p a b l e  o f  com- 

m u n i c a t i n g  ( R  3 - 4 ) .  A l t h o u g h  M s .  R u n y o n s  h a d  b e e n  i n  t h i s  

c o n d i t i o n  f o r  t h e  p r e c e d i n g  f o u r  ( 4 )  o r  f i v e  ( 5 )  m o n t h s ,  s h e  h a d  

r e c e i v e d  n o  s p e c i a l  t r e a t m e n t  w h i c h  wou ld  l e a d  t o  i m p r o v e m e n t .  

N o r  was  t h e  S t a t e  a b l e  t o  s u g g e s t  a n y  g r o u n d s  f o r  b e l i e v i n g  t h a t  

h e r  a b i l i t y  t o  c o m m u n i c a t e  w o u l d ,  i n  f a c t ,  r e t u r n .  - S e e ,  R  1 4 .  

R a t h e r ,  a t  a h e a r i n g  h e l d  J a n u a r y  2 7 ,  M s .  R u n y o n s '  t r e a t i n g  

p h y s i c i a n s  o p i n e d  t h a t  s h e  h a d  a " v e r y ,  v e r y  poor p r o g n o s i s "  ( R  

5 8 ) .  A l t h o u g h  t h e r e  m i g h t  b e  " s o m e t h i n g  t h a t  c o u l d  be d o n e  f o r  

h e r  f a i r l y  p r o f o u n d  e p i s o d e n  (R  1 2 6 ) ,  h e r  o u t l o o k  w a s  l e s s  t h a n  

f a v o r a b l e  i n  v i e w  o f  t h e  l e n g t h  o f  t ime s h e  h a d  a l r e a d y  b e e n  

i n c a p a c i t a t e d  ( R  1 2 9 ) .  I n  a n y  e v e n t ,  a n y  m e a s u r a b l e  i m p r o v e m e n t  

w o u l d  t a k e  a t  l e a s t  s i x  6 m o n t h s  t o  a y e a r  t o  show i t s e l f  (R  

D e s p i t e  t h e  f r a n k l y  s p e c u l a t i v e  n a t u r e  o f  t h e  m e d i c a l  

o p i n i o n  p r e s e n t e d ,  t h e  t r i a l  j u d g e  r a t i f i e d  t h e  e a r l i e r  o r d e r  

e x t e n d i n g  s p e e d y  t r i a l  t i m e  a n d  g r a n t e d  a f u r t h e r  e x t e n s i o n  u n t i l  



A p r i l  1 ( R  1 4 5 ) .  I n  r e s p o n s e  t o  M r .  D a n i e l s '  o b j e c t i o n  ( R  1 4 7 ) ,  

t h e  judge o r d e r e d  t h e  S t a t e  t o  s e t  up  a  s p e e c h  t h e r a p y  p r o g r a m  

f o r  M s .  Runyons ( R  1 4 5 ) .  

On March 2 9 ,  1 9 8 4 ,  upon e x p i r a t i o n  o f  t h e  o r i g i n a l  60-day 

e x t e n s i o n  o f  speedy  t r i a l  t i m e ,  t h e  S t a t e  a d m i t t e d  t h a t  s p e e c h  

t h e r a p y  had  n o t  begun u n t i l  t h e  b e g i n n i n g  o f  March and t h e n  o n l y  

on a  once-a-week b a s i s  ( R  152 ,  1 5 3 ) .  S i g n i f i c a n t  t h e r a p y  d i d  n o t  

a c t u a l l y  b e g i n  u n t i l  March 14  ( R  1 6 7 ) .  Again o v e r  M r .  D a n i e l s '  

o b j e c t i o n  ( R  154 ,  1 5 6 ) ,  t h e  S t a t e  was g r a n t e d  a n o t h e r  e x t e n s i o n  

o f  s p e e d y  t r i a l ,  u n t i l  May 2 ,  1 9 8 4  ( R  1 5 5 ) .  On t h a t  d a y ,  t h e  

s p e e c h  t h e r a p i s t ,  B o n n i e  B e c k ,  r e p o r t e d  t h a t  M s .  Runyons  h a d  

r e a c h e d  h e r  maximum improvement ( R  1 6 9 )  a f t e r  a b o u t  s i x  weeks o f  

t h e r a p y  ( R  1 6 7 ) .  She  c o u l d ,  i n  M s .  B e c k ' s  o p i n i o n ,  answer 90% o f  

s i m p l e  q u e s t i o n s  p u t  t o  h e r  a c c u r a t e l y ,  a l t h o u g h  it was e a s y  t o  

c o n f u s e  h e r  ( R  1 6 8 ) .  N e v e r t h e l e s s ,  a n  a d d i t i o n a l  two-week 

e x t e n s i o n  of  s p e e d y  t r i a l  t i m e  was q r a n t e d  a t  t h e  S t a t e ' s  r e q u e s t  

t o  a l l o w  M s .  Runyons t o  be  examined by h e r  n e u r o l o g i s t ,  D r .  S t o l l  

( R  1 7 3 ) .  M r .  D a n i e l s '  o b j e c t i o n s  were a g a i n  o v e r r u l e d  ( R  1 7 7 ) ,  

and h i s  m o t i o n s  f o r  d i s c h a r g e  on speedy  t r i a l  g r o u n d s  were d e n i e d  

( R  2 3 ,  279-283 ,  7 3 3 ,  7 4 5 ) ,  e v e n  t h o u g h  h e  had  a t  a l l  t imes  

announced r e a d y  f o r  t r i a l  and had even  f i l e d  a  demand f o r  s p e e d y  

t r i a l  ( R  1 5 7 ) .  T h i s  was error.  

F1a.R.Cr.P. 3 . 1 9 1 ( d ) ( 2 1 4  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  t h a t  

S i n c e  t h e  i n s t a n t  c a s e  was t r i e d  w e l l  b e f o r e  J a n u a r y  1, 1985,  t h e  
most r e c e n t l y  amended r u l e s  o f  c r i m i n a l  p r o c e d u r e  e f f e c t i v e  t h a t  
d a t e  have  no a p p l i c a t i o n  t o  t h i s  a p p e a l .  



"The p e r i o d s  o f  t i m e  e s t a b l i s h e d  by t h i s  R u l e  
may a t  a n y  t i m e  be  waived o r  e x t e n d e d  by  o r d e r  
o f  t h e  c o u r t . .  . ( i i )  o n  t h e  c o u r t ' s  own mot ion  
o r  m o t i o n  b y  e i t h e r  p a r t y  i n  e x c e p t i o n a l  
c i r c u m s t a n c e s  a s  h e r e a f t e r  de f ined . . . "  

" E x c e p t i o n a l  c i r c u m s t a n c e s "  a r e  d e f i n e d  i n  R.Cr.P. 3 . 1 9 1 ( f ) :  

A s  p e r m i t t e d  by t h i s  R u l e ,  t h e  c o u r t  may o r d e r  
a n  e x t e n s i o n  o f  t i m e  o r  c o n t i n u a n c e  w h e r e  
e x c e p t i o n a l  c i r c u m s t a n c e s  a r e  shown t o  e x i s t ;  
e x c e p t i o n a l  c i r c u m s t a n c e s  s h a l l  n o t  i n c l u d e  
g e n e r a l  c o n g e s t i o n  o f  t h e  c o u r t ' s  d o c k e t ,  l a c k  
o f  d i l i g e n t  p r e p a r a t i o n  o r  f a i l u r e  t o  o b t a i n  
a v a i l a b l e  w i t n e s s e s ,  or o t h e r  a v o i d a b l e  o r  
f o r e s e e a b l e  d e l a y s .  

E x c e p t i o n a l  c i r c u m s t a n c e s  a r e  t h o s e  which a s  a  
m a t t e r  o f  s u b s t a n t i a l  j u s t i c e  t o  t h e  a c c u s e d  o r  
t h e  S t a t e  or  b o t h  r e q u i r e  a n  o r d e r  by  t h e  
c o u r t .  S u c h  c i r c u m s t a n c e s  i n c l u d e  ( i )  un- 
e x p e c t e d  i l l n e s s  o r  u n e x p e c t e d  i n c a p a c i t y  or  
u n f o r e s e e a b l e  a n d  u n a v o i d a b l e  a b s e n c e  o f  a  
p e r s o n  whose p r e s e n c e  or t e s t i m o n y  i s  u n i q u e l y  
n e c e s s a r y  f o r  a  f u l l  and a d e q u a t e  t r i a l ;  ( i i )  a  
s h o w i n g  b y  t h e  S t a t e  t h a t  t h e  c a s e  i s  so  
u n u s u a l  a n d  so c o m p l e x ,  d u e  t o  t h e  number of 
d e f e n d a n t s  or t h e  n a t u r e  o f  t h e  p r o s e c u t i o n  o r  
o t h e r w i s e ,  t h a t  i t  is  u n r e a s o n a b l e  t o  e x p e c t  
a d e q u a t e  i n v e s t i g a t i o n  or p r e p a r a t i o n  w i t h i n  
t h e  p e r i o d s  o f  t ime e s t a b l i s h e d  by t h i s  r u l e ;  
( i i i )  a  s h o w i n g  b y  t h e  S t a t e  t h a t  s p e c i f i c  
e v i d e n c e  or  t e s t i m o n y  is n o t  a v a i l a b l e  d e s p i t e  
d i l i g e n t  e f f o r t s  t o  s e c u r e  i t ,  b u t  w i l l  become 
a v a i l a b l e  a t  a  l a t e r  t i m e ;  p r o v i d e d ,  n o t  more 
t h a n  t w o  c o n t i n u a n c e s  s h a l l  be  g r a n t e d  on t h i s  
g round ;  ( i v )  a  s h o w i n g  b y  t h e  a c c u s e d  o r  t h e  
S t a t e  o f  n e c e s s i t y  f o r  d e l a y  g r o u n d e d  o n  
d e v e l o p m e n t s  w h i c h  c o u l d  n o t  h a v e  b e e n  a n t i -  
c i p a t e d  a n d  w h i c h  w i l l  m a t e r i a l l y  a f f e c t  t h e  
t r i a l ;  ( v )  a  showing t h a t  a  d e l a y  i s  n e c e s s a r y  
t o  accommoda te  a  c o - d e f e n d a n t ,  where t h e r e  is 
r e a s o n  n o t  t o  s e v e r  t h e  c a s e s  i n  o r d e r  t o  
p r o c e e d  p r o m p t l y  w i t h  t r i a l  o f  t h e  d e f e n d a n t ;  
( v i )  a  s h o w i n g  b y  t h e  S t a t e  t h a t  t h e  a c c u s e d  
h a s  c a u s e d  m a j o r  d e l a y  o r  d i s r u p t i o n  or 
p r e p a r a t i o n  o f  p r o c e e d i n g s ;  a s  by  p r e v e n t i n g  
t h e  a t t e n d a n c e  o f  w i t n e s s e s  or o t h e r w i s e .  

Under t h e  f o r e g o i n g  c i r c u m s t a n c e s  t h e  C o u r t  may 
s e t  a  new t r i a l  d a t e  w i t h i n  a  r e a s o n a b l e  t i m e .  



I n  o r d e r  f o r  t h e  S t a t e  t o  meets i t s  b u r d e n  t o  show t h a t  

e x c e p t i o n a l  c i r c u m s t a n c e s  e x i s t ,  - see, D.A.L. v.  S t a t e ,  456 So.2d 

1 3 3 3  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  t h e n ,  it must  d e m o n s t r a t e  b o t h  t h a t  a  

w i t n e s s ' s  e v i d e n c e  b e c a m e  u n e x p e c t e d l y  u n a v a i l a b l e ,  a n d  t h a t  

t h e r e  is  some r e a s o n a b l e  l i k e l i h o o d  t h a t  t h e  e v i d e n c e  w i l l  become 

a v a i l a b l e  a t  some f o r e s e e a b l e  f u t u r e  d a t e .  Thus ,  i n  S t a t e  v. 

B r u n s o n ,  4 2 2  So .2d  956  ( F l a .  1st DCA 1 9 8 2 ) ,  t h e  S t a t e ' s  a t t e m p t  

t o  d e m o n s t r a t e  e x c e p t i o n a l  c i r c u m s t a n c e s  t o  j u s t i f y  a n  e x t e n s i o n  

o f  s p e e d y  t r i a l  time was h e l d  i n a d e q u a t e ,  whe re  a  w i t n e s s  was o u t  

o f  t own  o n  v a c a t i o n  a t  t h e  t i m e  t h e  case was c a l l e d  f o r  t r i a l .  

A l though  t h e  S t a t e  knew o f  t h i s  w i t n e s s ' s  v a c a t i o n  p l a n s ,  it made 

n o  e f f o r t  t o  o b t a i n  a n  e a r l i e r  t r i a l  d a t e  o r  t o  e n c o u r a g e  t h e  

w i t n e s s  t o  a l t e r  h i s  p l a n s .  

" I n  o u r  v i e w ,  t h e  s t a t e  was n o t  d i l i g e n t  i n  
i ts p r e p a r a t i o n  and p r o s e c u t i o n  o f  t h i s  c a s e ,  
a n d  w e  a c c o r d i n g l y  r e v e r s e d  t h e  j u d g m e n t  of 
g u i l t  a n d  o r d e r  t h a t  t h e  P e t i t i o n e r  b e  d i s -  
c h a r g e d . "  - I d .  a t  957. 

T h e  i n s t a n t  case  p r e s e n t s  a  l i k e  s i t u a t i o n .  M s .  Runyons 

s u f f e r e d  h e r  s t r o k e  w i t h i n  a  c o u p l e  o f  w e e k s  o f  M r .  D a n i e l s ' s  

a r r e s t .  T h e  S t a t e  h a d  ample  t i m e  t o  s e e k  t r e a t m e n t  f o r  i t s  key  

w i t n e s s  i n  t h e  months  b e f o r e  t h e  180-day t i m e  p e r i o d  f o r  s p e e d y  

t r i a l  e x p i r e d .  I t  d i d  n o t  d o  so. I n s t e a d ,  it w a i t e d  u n t i l  t h e  

1 8 0 t h  d a y  b e f o r e  a s k i n g  f o r  a n  e x t e n s i o n  o f  t i m e ,  and  t h e n  a g a i n  

w a i t e d  u n t i l  t h e  f i n a l  d a y s  b e f o r e  e x p i r a t i o n  of t h a t  e x t e n s i o n  

b e f o r e  o b t a i n i n g  t h e  s e r v i c e s  of a  s p e e c h  t h e r a p i s t .  Even  more 

i m p o r t a n t l y ,  t h e  S t a t e  n e v e r  made a n y  showing ,  when e i t h e r  t h e  

o r i g i n a l  or t h e  s econd  e x t e n s i o n  o f  t i m e  was a p p l i e d  f o r ,  t h a t  it  

h a d  a n y  r e a l i s t i c  e x p e c t a t i o n  t h a t  M s .  Runyons  would or c o u l d  



ever be restored to competency to testify, so that her evidence 

would be "available." And see, Argument, Point 11, supra. 

Indeed, the testimony of the medical witnesses offered at the 

extension hearings was, at best, extremely pessimistic as to Ms. 

Runyons' prognosis, with very good reason. Consequently, the 

trial court erred in finding that exceptional circumstances 

existed to extend the speedy trial time, and Mr. Daniels' motion 

for discharge should have been granted. 



POINT V 

THE TRIAL COURT ERRED I N  REFUSING TO GRANT A 
MISTRIAL WHERE A POLICE WITNESS STATED ON 
DIRECT EXAMINATION THAT AFTER BEING ARRESTED, 
MR. DANIELS SAID H E  DIDN'T WISH TO MAKE A 
STATEMENT. 

D u r i n g  t h e  d i r e c t  e x a m i n a t i o n  o f  t h e  p o l i c e  o f f i c e r  who 

a r r e s t e d  M r .  D a n i e l s ,  t h e  f o l l o w i n g  o c c u r r e d :  

Q: D i d  y o u  a s k  M r .  D a n i e l s  i f  h e  u n d e r s t o o d ?  
A t  t h e  end  o f  t h e  Miranda  r i g h t s  fo rm t h e r e ' s  a 
s t a t e m e n t  t o  t h e  e f f e c t  knowing y o u r  r i g h t s  as  
I h a v e  g i v e n  them t o  you,  d o  you w i s h  t o  s p e a k  
t o  m e .  Did you  a s k  M r .  D a n i e l s  t h a t ?  

A: I d i d .  

Q: Did h e  i n d i c a t e  h e  wanted  t o  s p e a k  t o  you? 

A: H e  s t a t e d  h e  d i d n ' t  w a n t  t o  make a s t a t e -  
m e n t .  I w a s n ' t  p r e p a r e d  t o  t a k e  a f u l l  
s t a t e m e n t .  

MR. GAETA [ d e f e n s e  a t t o r n e y ]  : J u d g e ,  c a n  
w e  a p p r o a c h  t h e  bench?  

THE COURT: Take  t h e  j u r y  o u t ,  p l e a s e .  

( T h e r e u p o n ,  t h e  j u r y  e x i t e d  t h e  courtroom.) 

MR. GAETA: J u d g e ,  a t  t h i s  t i m e  t h e  
d e f e n s e  would move f o r  a  m i s t r i a l  i n  t h a t  t h i s  
d e p u t y  h a s  made  a d i r e c t  comment  u p o n  my 
c l i e n t ' s  r i g h t  t o  r e m a i n  s i l e n t ;  t o t a l l y  
p r e j u d i c i a l .  

MR. DUPREE [ p r o s e c u t o r ] :  H e  s a i d  h e  
wan t ed  t o  make a s t a t e m e n t .  

THE COURT: H e  d i d ?  

MR. DUPREE : H e  s a i d  h e  d i d  want  t o  make a 
s t a t e m e n t .  

MR. GAETA: T h a t ' s  n o t  wha t  I h e a r d .  

THE COURT: T h a t ' s  n o t  wha t  I h e a r d .  

THE COURT REPORTER: T h a t ' s  n o t  w h a t  I 
h e a r d .  



THE COURT: T h a t ' s  n o t  w h a t  Rose [ c o u r t  
r e p o r t e r ]  h e a r d  it. 

MR. GAETA: May w e  h a v e  t h e  r e c o r d  r e a d  
back?  

( T h e r e u p o n ,  t h e  c o u r t  r e p o r t e r  r e a d  t h e  
r e q u e s t e d  p o r t i o n  o f  t h e  r e c o r d  a s  a b o v e  
r e c o r d e d . )  

THE COURT: You s a y  h e  d i d  want  t o  make a 
s t a t e m e n t ?  

THE WITNESS: Yes, Your Honor.  

THE COURT: T h e  o f f i c e r  i n d i c a t e s  t h a t  
w h a t  h e  s a i d  was  t h a t  h e  d i d  w a n t  t o  make  a 
s t a t e m e n t .  N o t  t h a t  h e  d i d n ' t .  O t h e r w i s e ,  I 
p r o b a b l y  would h a v e  g r a n t e d  t h e  m o t i o n .  

MR. GAETA: May t h e  r e c o r d  a l s o  r e f l e c t  I 
h e a r d  d i d n ' t ,  t h e  C o u r t  h e a r d  d i d n ' t ,  as w e l l  
as t h e  c o u r t  r e p o r t e r .  

THE COURT: I t  d o e s n ' t  make  a n y  d i f -  
f e r e n c e .  ( R  501-502 

T h e  t r i a l  j u d g e  t h e r e a f t e r  d e n i e d  M r .  D a n i e l s '  m o t i o n  f o r  

m i s t r i a l :  

"I w a s  r e a d y  t o  g r a n t  it b u t  t h e  o f f i c e r  s a y s  
t h a t ' s  n o t  wha t  h e  s a i d  so  I g u e s s  some o f  u s  
d i d n ' t  u n d e r s t a n d  him. W e ' l l  correct t h a t e n  ( R  
5 0 4 ) .  

I t  i s  a v i o l a t i o n  o f  t h e  D e f e n d a n t ' s  d u e  p r o c e s s  r i g h t s  

unde r  t h e  f e d e r a l  c o n s t i t u t i o n  f o r  t h e  S t a t e  t o  r e f e r  i n  a n y  way 

t o  h i s  e x e r c i s e  o f  h i s  F i f t h  Amendment r i g h t  t o  s i l e n c e .  D o y l e  

v .  O h i o ,  426  U . S .  610  ( 1 9 7 6 ) .  W h i l e  t h e  n ~ i r a n d a n 5  w a r n i n g s  

c o n t a i n  n o  e x p r e s s  a s s u r a n c e  t h a t  s i l e n c e  w i l l  c a r r y  n o  p e n a l t y ,  

s u c h  a s s u r a n c e  i s  i m p l i c i t  t o  a n y  p e r s o n  who r e c e i v e s  t h e  

Miranda  v. A r i z o n a ,  384 U.S .  436 ( 1 9 6 6 ) .  



w a r n i n g s .  D o y l e  v.  O h i o ,  s u p r a .  Any s u c h  comment h a s  l o n g  b e e n  

r e g a r d e d  i n  t h i s  S t a t e  a s  r e v e r s i b l e  e r ro r ,  w i t h o u t  r e g a r d  t o  t h e  

h a r m l e s s  error r u l e .  Shannon  v .  S t a t e ,  3 3 5  So.2d 5 ( F l a .  1 9 7 6 ) .  

I n  t h e  p r e s e n t  case, t h e  o f f i c e r  c l e a r l y  t e s t i f i e d  t h a t  M r .  

D a n i e l s  d i d n ' t  w a n t  t o  make  a s t a t e m e n t  t o  po l i ce .  D e f e n s e  

c o u n s e l ,  t h e  c o u r t ,  - a n d  t h e  c o u r t  r e p o r t e r  h e a r d  him so s t a t e ,  

a n d  t h e  j u r y  may a l s o  b e  p r e s u m e d  n o t  t o  h a v e  h a d  i t s  e a r s  

s t o p p e d  t o  w h a t  was s a i d .  O n c e  t h i s  r e m a r k  was m a d e ,  m i s t r i a l  

was m a n d a t e d .  T u r n e r  v .  S t a t e ,  4 1 4  S o . 2 d  1 1 6 1  ( F l a .  3d  DCA 

1 9 8 2 ) .  T h a t  t h e  o f f i c e r  s u b s e q u e n t l y  t e s t i f i e d  b r i e f l y  t h a t  M r .  

D a n i e l s  made  a n  i n c u l p a t o r y  s t a t e m e n t 6  d o e s  n o t  c u r e  t h e  e r ror  

which  was c r e a t e d  when t h e  o f f i c e r  t e s t i f i e d  t h a t  M r .  D a n i e l s  

r e m a i n e d  s i l e n t .  I n  Roban v .  S t a t e ,  384 So.2d 3 8 3  ( F l a .  4 t h  DCA 

1 9 8 0 ) ,  t h i s  c o u r t  h e l d  t h a t  r e v e r s a l  was r e q u i r e d  d e s p i t e  t h e  

f a c t  t h a t  a f t e r  a n  o f f i c e r  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  r e f u s e d  

t o  g i v e  a s t a t e m e n t  s u b s e q u e n t  t o  b e i n g  a d v i s e d  o f  h i s  r i g h t s ,  

t h e  s t a t e  i n t r o d u c e d  t h e  d e f e n d a n t ' s  o r a l  i n c u l p a t o r y  s t a t e m e n t .  

S e e  a l s o ,  P e t e r s o n  v .  S t a t e ,  4 0 5  S o . 2 d  997  ( F l a .  3d  DCA 1 9 8 1 )  

[ r e v e r s i b l e  e r ro r  w h e r e  d e f e n d a n t  s a i d  h e  w o u l d  a n s w e r  some 

q u e s t i o n s  b u t  would  s top  when h e  d i d n ' t  wan t  t o  a n s w e r  a n y  more; 

s u b s e q u e n t  t e s t i m o n y  t h a t  d e f e n d a n t  a n s w e r e d  some q u e s t i o n s  b u t  

' w o u l d  n o t  e x p l a i n . . . t h e  t i m e  o f  d a y '  h e l d  i n d e p e n d e n t l y  er-  

r o n e o u s . ]  F u n d a m e n t a l  f a i r n e s s  p a r t i c u l a r l y  r e q u i r e s  t h i s  r e s u l t  

i n  t h e  i n s t a n t  case w h e r e ,  a t  t h e  S t a t e ' s  b e h e s t ,  t h e  t r i a l  c o u r t  

" H e  j u s t  s t a t e d  t h a t  h e  m e t  t h e  b l a c k  f e m a l e  a t  a n o t h e r  
l o c a t i o n .  A  f r i e n d  o f  h i s  h a d  d r o p p e d  them o f f  a t  t h e  h o u s e .  
H e  h a d  e n t e r e d  t h e  h o u s e  a n d  u n d e r  t h e  p r e t e n s e  o f  h a v i n g  
some s o r t  o f  r e l a t i o n s h i p . . .  . H e  d i d  i n d i c a t e  t h a t  i t  w a s  n o t  
h i s  [ h o u s e ]  ." ( R  504-505) .  



e x c l u d e d  e v i d e n c e  o f  t h e  e x c u l p a t o r y  p o r t i o n  o f  M r .  D a n i e l s '  

s t a t e m e n t  ( R  5 1 6 - 5 2 6 ) ,  - see, Argument  P o i n t  V ,  i n f r a ) .  T h e r e f o r e ,  

M r .  D a n i e l s '  c o n v i c t i o n  b e l o w  m u s t  be r e v e r s e d  a n d  t h i s  c a u s e  

r emanded  f o r  new t r i a l .  



POINT VI  

THE TRIAL COURT ERRED I N  EXCLUDING THE EX- 
CULPATORY PORTION OF MR. DANIELS' STATEMENT TO 
POLICE AFTER THE STATE HAD INTRODUCED THE 
INCULPATORY PORTION OF THAT STATEMENT. 

I t  i s  a n  a n c i e n t  a n d  v e n e r a b l e  r u l e  o f  e v i d e n c e  t h a t  w h e r e  

p a r t  o f  a c o n v e r s a t i o n  is i n t r o d u c e d  i n t o  e v i d e n c e ,  t h e  o p p o s i n g  

p a r t y  h a s  t h e  r i g h t  t o  i n t r o d u c e  t h e  rest o n  c r o s s - e x a m i n a t i o n .  

S a v a g e  v.  S t a t e ,  1 8  F l a .  909 ( 1 8 8 2 ) .  T h i s  r u l e  i s  e q u a l l y  v i a b l e  

t o  t h i s  d a y .  E.9. , S a l t e r  v .  S t a t e ,  582 So .2d  8 9 2  ( F l a .  4 t h  DCA 

1 9 8 0 ) ;  J o n e s  v .  S t a t e ,  3 9 9  S o . 2 d  6 7  ( F l a .  5 t h  DCA 1 9 8 1 ) .  More- 

o v e r ,  t h e  r u l e  s p e c i f i c a l l y  a p p l i e s  t o  a l low d e f e n d a n t  t o  

i n t r o d u c e ,  t h r o u g h  c r o s s - e x a m i n a t i o n ,  e x c u l p a t o r y  s t a t e m e n t s  made 

t o  a w i t n e s s  f r o m  whom t h e  S t a t e  h a s  e l i c i t e d  t e s t i m o n y  t h a t ,  i n  

t h e  same c o n v e r s a t i o n ,  t h e  d e f e n d a n t  made i n c u l p a t o r y  s t a t e m e n t s  

too. T h a l h e i m  v .  S t a t e ,  3 8  F l a .  1 6 9 ,  20  So .  938  ( 1 8 9 6 ) .  

I g n o r i n g  t h i s  w e l l - e s t a b l i s h e d  p r i n c i p l e ,  t h e  t r i a l  c o u r t  i n  

t h e  p r e s e n t  case  a l l o w e d  t h e  S t a t e  t o  i n t r o d u c e  M r .  D a n i e l s '  

a d m i s s i o n  made a t  h i s  a r res t ,  t h a t  h e  e n t e r e d  a b u i l d i n g  w h i c h  h e  

d i d  n o t  own ( R  5 0 4 ) ,  b u t  t h e r e a f t e r  p r e c l u d e d  d e f e n s e  c o u n s e l  

from c r o s s - e x a m i n i n g  t h e  a r r e s t i n g  o f f i c e r  t h a t  a t  t h e  same t i m e  

M r .  D a n i e l s  e x p l a i n e d  t h a t  M s .  R u n y o n s  h a d  v o l u n t a r i l y  accom- 

p a n i e d  h i m  i n  o r d e r  t o  e n g a g e  i n  c o n s e n s u a l  a c t s  of s e x u a l  

i n t e r c o u r s e  (R  5 1 6 ) .  

T h e  p u r p o r t e d  b a s i s  f o r  e x c l u d i n g  t h e  complete c o n v e r s a t i o n ,  

a p o r t i o n  of w h i c h  h a d  b e e n  t e s t i f i e d  t o  b y  t h e  o f f i c e r ,  was t h a t  

t h e  e x c u l p a t o r y  s t a t e m e n t s  were s e l f - s e r v i n g  h e a r s a y .  F a g a n  v .  

S t a t e ,  4 2 5  S o . 2 d  2 1 4  ( F l a .  4 t h  DCA 1 9 8 3 ) .  B u t  F a g a n  h a s  n o  



application to the instant case at all. In Fagan, unlike in the 

present case, the defendant did not testify. More importantly, 

by its introduction of only a portion of Mr. Daniels' statement, 

the State effectively misled the jury as to the true nature of 

the conversation. It is to preclude reliance on this kind of 

inaccuracy that the rule allowing completion of a partial account 

of a conversation was formulated. In Fagan, the State had not 

previously introduced any portion of the defendant's statement. 

The error in precluding Mr. Daniels from introducing his 

exculpatory account cannot be considered harmless. By precluding 

admission of the true fact that, from the very moment of his 

first encounter with the police, Mr. Daniels asserted that he and 

Ms. Runyons were engaged in a consensual sexual encounter, the 

trial court allowed the jury to erroneously believe that Mr. 

Daniels' nconsentn defense was only concocted some time after his 

prosecution began. The officer's evidence that Mr. Daniels told 

him right from the start that Ms. Runyons consented supplied 

crucial evidence which would have corroborated Mr. Daniels' trial 

testimony. - See, Dukes v. State, 442 So.2d 316 (Fla. 3d DCA 1983) 

[excluded testimony of defendant's cellmates would have cor- 

roborated defendant's testimony and should have been admitted] . 
It was thus reversible error to sustain the State's objection to 

Mr. Daniels' proper cross-examination of the arresting officer. 



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  A r g u m e n t s  a n d  t h e  a u t h o r i t i e s  c i t e d  

h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  

r e v e r s e  t h e  J u d g m e n t  a n d  S e n t e n c e  o f  t h e  T r i a l  C o u r t  and  remand 

t h i s  c a u s e  f o r  new t r i a l .  
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