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PRELIMINARY STATEMENT 

M r .  D a n i e l s  was t h e  D e f e n d a n t  a n d  A p p e l l e e  w a s  t h e  P r o -  

s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  C i r c u i t  C o u r t  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t  of F l o r i d a ,  i n  a n d  f o r  B r o w a r d  

C o u n t y .  I n  t h e  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  b y  name. 

T h e  s y m b o l  " R n  w i l l  d e n o t e  t h e  R e c o r d  o n  A p p e a l  a n d  t h e  

symbol  "SR" w i l l  d e n o t e  t h e  S u p p l e m e n t a l  R e c o r d  [ V i d e o t a p e ]  . 



STATEMENT OF THE CASE AND FACTS 

M r .  D a n i e l s  w i l l  r e l y  o n  t h e  s t a t e m e n t  of t h e  c a s e  a n d  f a c t s  

i n  h i s  i n i t i a l  b r i e f  o n  t h e  merits. 



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED I N  REFUSING TO GIVE MR. 
DANIELS CREDIT FOR TIME SERVED SINCE HIS ARREST 
FOR THE INSTANT CHARGES. 

T h e  S t a t e  a p p e a r s  t o  c o n c e d e  t h a t  b o t h  e q u i t a b l e  p r i n c i p l e s  

a n d  p r i o r  d e c i s i o n s  o f  t h i s  C o u r t  r e q u i r e  t h a t  a p r i s o n e r  b e  

g i v e n  c r e d i t  f o r  t ime  s e r v e d  o n  e a c h  o f  h i s  c o n c u r r e n t  s e n -  

t e n c e s . 1  T h e  S t a t e  s e e k s  i t s  m a i n  s u p p o r t  f o r  i t s  a r g u m e n t ,  

t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  d e n y i n q  M r .  D a n i e l s  c r e d i t  

f o r  t i m e  s e r v e d  i n  t h e  p r e s e n t  c a se ,  f r o m  t h e  f a c t  t h a t  M r .  

D a n i e l s  w a s ,  s u b s e q u e n t  t o  h i s  a r r e s t  f o r  t h e  a t t e m p t e d  s e x u a l  

b a t t e r y  - k i d n a p p i n g  c h a r g e s ,  a l s o  a r r e s t e d  f o r  v i o l a t i o n  o f  

p r o b a t i o n  b a s e d  o n  t h e  same a l l e g a t i o n .  A p p a r e n t l y  t h e  S t a t e  

b e l i e v e s  t h a t  o n c e  M r .  D a n i e l s  was h e l d  i n  c u s t o d y  o n  t h e  

p r o b a t i o n  v i o l a t i o n  c h a r g e ,  h e  was n o  l o n g e r  s u b j e c t  t o  t h e  

$ 2 0 , 0 0 0  b o n d  w h i c h  h a d  b e e n  s e t  i n  t h e  s u b s t a n t i v e  case. S u c h  

a r g u m e n t  d e f i e s  f a c t  a n d  r e a s o n .  Had t h e  p r o b a t i o n  v i o l a t i o n  

a l l e g a t i o n  b e e n  d i s m i s s e d ,  A p p e l l a n t  w o u l d  s t i l l  h a v e  b e e n  i n  

c u s t o d y .  T h a t  h e  w a s  h e l d  o n  b o t h  t h e  p r o b a t i o n  v i o l a t i o n  a n d  

T h e  S t a t e  m u s t  c o n c e d e  t h a t  a p r i s o n e r  i s  e n t i t l e d  t o  c r e d i t  
f o r  time s e r v e d  p r i o r  t o  i m p o s i t i o n  o f  h i s  p r i s o n  s e n t e n c e ,  
w h e r e  h e  h a s  n o t  o t h e r w i s e  b e e n  c r e d i t e d  f o r  t h a t  time. T h i s  
is b a s i c  b l a c k  l e t t e r  l a w ,  b a s e d  o n  s t a t u t o r y  r e q u i r e m e n t s  
w e l l - r e c o q n i z e d  i n  t h i s  s t a t e .  Thompson v .  W a i n w r i g h t ,  477 
S o . 2 d  3 8 3  ( F l a .  4 t h  DCA 1 9 8 4 ) ;  S a p p  v.  S t a t e ,  445 So.2d 1 0 8 8  
( F l a .  1st  DCA 1 9 8 4 ) ;  D i c k e r s o n  v. S t a t e ,  427 So.2d 2 0 5  ( F l a .  
2 d  DCA 1 9 8 3 ) .  Y e t  t h e  S t a t e  b l i t h e l y  i g n o r e s  t h e  f i f t e e n  
d a y s  b e t w e e n  Mr. D a n i e l s '  a r res t  o n  t h e  s u b s t a n t i v e  c h a r g e s  
h e r e  a t  i s s u e  a n d  h i s  a r r e s t  1 5  d a y s  l a t e r  o n  t h e  p r o b a t i o n  
v i o l a t i o n  c h a r g e ,  on  w h i c h  a l o n e  h e  r e c e i v e d  c r e d i t  f o r  t i m e  
s e r v e d ,  b u t  w h i c h  d i d  n o t  i n c l u d e  t h o s e  " l o s t "  1 5  d a y s .  
C l e a r l y ,  o n  t h e  S t a t e ' s  own a r g u m e n t ,  M r .  D a n i e l s  is e n t i t l e d  
t o  c r e d i t  f o r  t h o s e  l o s t  1 5  d a y s ,  i f  n o t h i n g  else.  



t h e  a t t e m p t e d  s e x u a l  b a t t e r y - k i d n a p p i n q  c h a r g e s  c a n n o t  mean h e  

was no  less i n  c u s t o d y  o n  o n e  o r  t h e  o t h e r ,  a n y  more t h a n  t h e  

f a c t  t h a t  h e  was h e l d  o n  $15 ,000  bond o n  t h e  s e x u a l  b a t t e r y  and  

$5 ,000  bond on  t h e  k i d n a p p i n g  means t h a t  t h e  k i d n a p p i n g  " d i d n ' t  

c o u n t n  a s  a r e a s o n  f o r  h i s  p r e t r i a l  i n c a r c e r a t i o n .  The f a c t  t h a t  

M r .  D a n i e l s  was l a t e r  a r r e s t e d  f o r  v i o l a t i n g  h i s  p r o b a t i o n  

c a n n o t ,  t h e r e f o r e ,  s e r v e  t o  v i t i a t e  h i s  s t a t u s  w i t h  r e s p e c t  t o  

t h e  s u b s t a n t i v e  c h a r g e s .  I t  s i m p l y  g a v e  t h e  S t a t e  a d d i t i o n a l  

g r o u n d s  t o  h o l d  h i m ,  w i t h o u t  d i s p e n s i n g  w i t h  o r  o t h e r w i s e  

a l t e r i n g  t h e  o r i g i n a l ,  i n d e p e n d e n t l y  v a l i d  r e a s o n s  f o r  d o i n g  s o .  

M r .  D a n i e l s  is f u r t h e r  somewhat a t  a l o s s  t o  u n d e r s t a n d  why 

w h e t h e r  o r  n o t  h e  moved for  a bond r e d u c t i o n  h a s  a n y  b e a r i n g  o n  

h i s  c u s t o d y  s t a t u s .  The S t a t e  seems t o  c o n c e d e  by  t h i s  a rgumen t  

t h a t  M r .  D a n i e l s  w a s  u n a b l e  t o  p o s t  t h e  bond  a s  s e t  f o r  t h e  

a t t e m p t e d  s e x u a l  b a t t e r y - k i d n a p p i n g  c h a r g e s .  T h i s  seems a  v a l i d  

c o n c e s s i o n ,  s i n c e  M r .  D a n i e l s  d i d  n o t ,  i n  f a c t ,  p o s t  b o n d  i n  t h e  

f i f t e e n  d a y s  h e  h a d  t o  d o  s o  b e f o r e  t h e  a d d i t i o n a l  c h a r g e  o f  

v i o l a t i n g  h i s  p r o b a t i o n  w a s  l o d g e d  a g a i n s t  h i m ,  a p p a r e n t l y  w i t h  

n o  bond  s e t  ( S e e ,  - R 1 8 ) .  I t  i s  n o t  n e c e s s a r y ,  however ,  i n  o r d e r  

t o  r e c e i v e  c r e d i t  f o r  t i m e  s e r v e d ,  f o r  a d e t a i n e e  t o  move f o r  

bond  r e d u c t i o n  a s  t h e  r e q u i r e d  p r e d i c a t e .  C r e d i t  i s  g i v e n  

b e c a u s e  t h e  i n m a t e  h a s  a l r e a d y  s e r v e d  t i m e  i n  c u s t o d y ,  w h e t h e r  

t h a t  t i m e  h a s  b e e n  s e r v e d  b e c a u s e  h e  c o u l d  n o t  make b o n d  o r  

b e c a u s e  h e  c h o s e  n o t  t o  i n  o r d e r  t o  g e t  some f r e e  meals and a 



p l a c e  t o  s t a y  or b e c a u s e  h e  had o t h e r  c h a r g e s  which p r e v e n t e d  h i s  

r e l e a s e  i s  i r r e l e v a n t .  T h e  c r u c i a l  p o i n t  i s  t h a t  h e  was i n  

c u s t o d y ,  s e r v i n g  t i m e ,  on t h e  c h a r g e s  i n  q u e s t i o n . 2  

On f a c t s  s i m i l a r  t o  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  a p p l i e d  e x a c t l y  t h i s  p r i n c i p l e  t o  a f f o r d  t h e  

d e f e n d a n t  c r e d i t  f o r  t i m e  s e r v e d  f r o m  h i s  o r i g i n a l  a r r e s t  f o r  

b u r g l a r y  o n  h i s  s e n t e n c e  f o r  r e v o c a t i o n  o f  p r o b a t i o n ,  s i n c e  h e  

was h e l d  f o r  t h e  e n t i r e  t ime s i n c e  h i s  o r i g i n a l  a r r e s t  o n  t h e  

c h a r g e  w h i c h  r e s u l t e d  i n  r e v o c a t i o n  o f  h i s  p r o b a t i o n .  Gordon v. 

S t a t e ,  379  So .2d  1 0 2 2  ( F l a .  1st DCA 1 9 8 0 ) .  T h e  i n s t a n t  c a s e  

p r e s e n t s  a n  e v e n  c l e a r e r  s i t u a t i o n ,  s i n c e  M r .  D a n i e l s  was 

u n q u e s t i o n a b l y  i n  c u s t o d y  f o r  t h e  a t t e m p t e d  s e x u a l  b a t t e r y  a n d  

k i d n a p p i n g  c h a r g e s  f r o m  t h e  d a t e  o f  h i s  a r r e s t  t h e r e f o r  t h r o u g h  

t h e  d a t e  o f  h i s  s e n t e n c i n g ,  r e g a r d l e s s  o f  t h e  a d d i t i o n a l  e x -  

e c u t i o n  o f  t h e  w a r r a n t  f o r  v i o l a t i o n  o f  h i s  p r o b a t i o n .  H e  is 

t h u s  e n t i t l e d  t o  c r e d i t  f o r  t h a t  t i m e  o n  h i s  s e n t e n c e  f o r  t h o s e  

o f f e n s e s .  

T h e  d i s t i n c t i o n  made i n  Yohn v .  S t a t e ,  461 So.2d 263 ( F l a .  

2d DCA 1 9 8 4 ) ,  f a r  from " a p p r o a c h i n g n  a c o m p l e t e  d e n i a l  o f  c r e d i t  

on  c o n c u r r e n t  s e n t e n c e s ,  a s  s u g g e s t e d  i n  t h e  S t a t e ' s  answer  b r i e f  

Had M r .  D a n i e l s  b e e n  a b l e  t o  p a y  t h e  o r i g i n a l  bond or  been  
r e l e a s e d  on  h i s  own r e c o g n i z a n c e  o n  t h e  s u b s t a n t i v e  c h a r g e s ,  
t h e  S t a t e  would  now be a l l e g i n g  t h e  M r .  D a n i e l s  was n o t  h e l d  
b e c a u s e  o f  t h o s e  o f f e n s e s ,  and  t h e  S t a t e  would v e r y  l i k e l y  b e  
co r r ec t .  S e e ,  T o r r e s  v .  S t a t e ,  436 So.2d 324 ( F l a .  5 t h  DCA 
1 9 8 3 ) .  T h o s e  a r e  n o t  t h e  f a c t s  b e f o r e  t h i s  C o u r t ,  however ,  
n o r  c a n  M r .  D a n i e l s  b e  a c c u s e d  o f  m a n i p u l a t i n g  t h e  s y s t e m  i n  
t h i s  ma t t e r  i n  t h e  c o m p l e t e  a b s e n c e  o f  e v e n  a s u g g e s t i o n  on  
t h e  S t a t e ' s  p a r t  t h a t  t h e  t r i a l  j udge  would have  g r a n t e d  a n y  
m o t i o n  f o r  r e d u c t i o n  o f  bond  w h i c h  M r .  D a n i e l s  m i g h t  h a v e  
made - a  p r o s p e c t  t h a t  seems u n l i k e l y  i n  t h e  e x t r e m e  c o n -  
s i d e r i n g  t h e  s e r i o u s n e s s  o f  t h e  c h a r g e s  a g a i n s t  him. 



a t  p a g e  2 2 ,  r e a f f i r m s  g i v i n g  c r e d i t  i n  t h e  a b o v e - d e s c r i b e d  

s i t u a t i o n .  O n l y  when  a d e f e n d a n t  commits a series o f  s e p a r a t e  

o f f e n s e s  f o r  w h i c h  h e  i s  a r r e s t e d  a t  d i f f e r e n t  times w i l l  h e  b e  

d e n i e d  c r e d i t .  T h i s  w a s  w h a t  h a p p e n e d  i n  Y o h n ,  w h e r e  t h e  

d e f e n d a n t  w a s  f i r s t  a r r e s t e d  f o r  v i o l a t i o n  o f  p r o b a t i o n 3  a n d  

t h e n ,  i n  a p e r i o d  f r o m  D e c e m b e r  1 9 8 3  t h r o u g h  J a n u a r y  1 9 8 4 ,  

s e p a r a t e l y  c h a r g e d  i n  n u m e r o u s  i n f o r m a t i o n s  w i t h  f i v e  c o u n t s  of 

g r a n d  t h e f t  a n d  t w o  c o u n t s  o f  o b t a i n i n g  p r o p e r t y  b y  w o r t h l e s s  

c h e c k s .  T h i s  s e r i a l  c h a r g i n g  b a s e d  o n  m u l t i p l e  c r i m i n a l  i n -  

c i d e n t s  is c l e a r l y  n o t  wha t  o c c u r r e d  i n  t h e  p r e s e n t  c a s e ,  w h e r e  

a l l  t h e  c h a r g e s  a g a i n s t  M r .  D a n i e l s  were t h e  r e s u l t  o f  a c t s  w h i c h  

o c c u r r e d  d u r i n g  a  s i n g l e  c r i m i n a l  e p i s o d e .  C o n s e q u e n t l y  , u n d e r  

Yohn a n d  t h e  cases  c i t e d  i n  M r .  D a n i e l s '  i n i t i a l  b r i e f  b e f o r e  

t h i s  C o u r t ,  h e  m u s t  b e  g i v e n  c r e d i t  f o r  t h e  t i m e  h e  s e r v e d  i n  

j a i l  p r i o r  t o  s e n t e n c i n g ,  w h i c h ,  c o r r e c t l y  v i e w e d ,  was s e r v e d  o n  

e a c h  o f  t h e  c h a r g e s  l a i d ,  s i n c e  t h e y  a l l  arose a s  a  r e s u l t  o f  t h e  

same c r i m i n a l  e p o s i d e .  

F i n a l l y ,  t h e  S t a t e  u r g e s  t h a t  M r .  D a n i e l s '  s e n t e n c e  f o r  t h e  

p r o b a t i o n  r e v o c a t i o n  was  n o t  n c o n c u r r e n t n  w i t h  h i s  f e l o n y  

s e n t e n c e s  b e c a u s e  t h e  o f f e n s e  for  which  h e  was  p u t  o n  p r o b a t i o n  

o c c u r r e d  b e £  o re  t h e  f e l o n i e s  were c o m m i t t e d .  T h i s  a r g u m e n t  

m i s p e r c e i v e s  t h e  t h e  m e a n i n g  o f  " c o n c u r r e n t " ,  w h i c h  d o e s  n o t  

a p p l y  t o  t h e  d a t e  o f  t h e  o f f e n s e s  f o r  w h i c h  s e n t e n c e  is  i m p o s e d  

( o n e  d o e s  n o t  s a y ,  t h e  crimes were c o m m i t t e d  " c o n c u r r e n t l y " ) ,  b u t  

3  I t  i s  u n c l e a r  f r o m  t h e  o p i n i o n  i n  Yohn,  s u p r a ,  w h e t h e r  t h e  
v i o l a t i o n  o f  p r o b a t i o n  a l l e g a t i o n  a r o s e  f r o m  t e c h n i c a l  
v i o l a t i o n s  o r  f r o m  c o m m i s s i o n  o f  o n e  o r  more o f  t h e  s u b -  
s e q u e n t l y  c h a r g e d  o f f e n s e s .  



r a t h e r  t o  how t h e  s e n t e n c e s  w i l l  r u n .  T h e r e  is  n o  i n c o n s i s t e n c y  

b e t w e e n  r e q u i r i n g  s e n t e n c e s  i m p o s e d  t h e  same d a y  t o  r u n  c o n -  

c u r r e n t l y  t o  e a c h  o t h e r ,  r e g a r d l e s s  o f  w h e n  t h e  crimes b e i n g  

p u n i s h e d  o c c u r r e d .  T h e  S t a t e ' s  r a t h e r  t o r t u o u s  r e a s o n i n g  i n  t h i s  

r e g a r d  o b f u s c a t e s  w i t h o u t  a d d r e s s i n g  t h e  f u n d a m e n t a l  p r i n c i p l e  

i n v o l v e d :  t h a t  i f  a d e f e n d a n t  h a s  s e r v e d  t i m e  i n  j a i l  o n  e a c h  o f  

s e v e r a l  c h a r g e s ,  a l l  of w h i c h  o c c u r r e d  a t  t h e  same t i m e  i n  t h e  

s a m e  e p i s o d e  a n d  f o r  w h i c h  c o n c u r r e n t  s e n t e n c e s  a r e  l a t e r  

i m p o s e d ,  t h e  f a i l u r e  t o  c r e d i t  h im w i t h  t h e  t ime s e r v e d  o n  e a c h  

o f  t h o s e  s e n t e n c e s  r e s u l t s  i n  h i s  e f f e c t i v e l y  b e i n g  d e n i e d  c r e d i t  

a l t o g e t h e r .  I t  is i n  o r d e r  t o  g i v e  e f f e c t  t o  t h i s  p r i n c i p l e ,  a s  

s e t  f o r t h  i n  t h i s  C o u r t ' s  d e c i s i o n  i n  J e n k i n s  v .  W a i n w r i g h t ,  285 

S o . 2 d  5 ( F l a .  1 9 7 3 ) ,  t h a t  t h e  F o u r t h  D i s t r i c t  C o u r t  of A p p e a l  

c o r r e c t l y  h e l d  t h a t  M r .  D a n i e l s  was e n t i t l e d  t o  c r e d i t  f o r  a l l  

t h e  time h e  s e r v e d  o n  e a c h  o f  t h e  c o n c u r r e n t  s e n t e n c e s  imposed  i n  

t h i s  case. 



POINT I1 

THE TRIAL COURT ERRED I N  REFUSING TO DISMISS 
THE FUNDAMENTALLY DEFECTIVE INFORMATION A N D  
PERMITTING THE STATE TO AMEND THE DEFECTIVE 
ATTEMPTED SEXUAL BATTERY CHARGE I N  A MATERIAL 
WAY JUST PRIOR TO TRIAL. 

T h e  S t a t e  a r g u e s  t h a t  M r .  D a n i e l s  w a s  n o t  p r e j u d i c e d  b y  t h e  

"amendment"  o f  t h e  f a t a l l y  d e f e c t i v e  i n f o r m a t i o n  w h e r e  h e  " w a s  

b e n e f i t e d  b y  t h e  r e d u c t i o n  o f  t h e  d e g r e e  o f  t h e  c h a r g e  a n d  was  

r e l i e v e d  o f  t h e  b u r d e n  o f  p r e s e n t i n g  a d e f e n s e  u p o n  a d d i t i o n a l  

f a c t s . "  A n s w e r  B r i e f  a t  p a g e  2 5 .  T h e  S t a t e  h a s  a p p a r e n t l y  

o v e r l o o k e d  t h e  f a c t  t h a t  t h e  i n f o r m a t i o n  as  o r i g i n a l l y  f i l e d  made  

o u t  n o  o f f e n s e  a t  a l l ,  a n d  t h e  new, "amended"  i n f o r m a t i o n  for  t h e  

f i r s t  t i m e  i n c l u d e d  t h e  a d d i t i o n a l  e l e m e n t s  t h a t  M r .  D a n i e l s  

" u s e d  p h y s i c a l  f o r c e  a n d  v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  

p e r s o n a l  i n j u r y , "  t o  w h i c h  M r .  D a n i e l s  was  e x p e c t e d  t o  p r e s e n t  a 

d e f e n s e .  T h i s  w a s  a n  e n t i r e l y  d i f f e r e n t  crime, n o t  a l e s s e r  

i n c l u d e d  o f f e n s e ,  o f  t h e  o n l y  o f f e n s e  r e f e r r e d  t o  e v e n  p e r i p h -  

e r a l l y  i n  t h e  o r i g i n a l  i n f o r m a t i o n  ( b y  v i r t u e  o f  n o t h i n g  more 

t h a n  a s t a t u t o r y  r e f e r e n c e ) .  And t h a t  M r .  ~ a n i e l s  w a s  " b e n -  

e f i t e d "  b y  t h e  " r e d u c t i o n "  o f  a n o n - e x i s t e n t  c h a r g e  w h i c h  t h e  

S t a t e  c o u l d  n o t  p r o v e ,  e v e n  a s  i n t i m a t e d  b y  t h e  s t a t u t o r y  

c i t a t i o n ,  t o  a n o t h e r ,  t o t a l l y  d i f f e r e n t  crime seems a b i t  o f  a n  

o v e r s t a t e m e n t ,  t o  p u t  i t  m i l d l y .  

T h e  t r i a l  c o u r t  t h u s  e r r e d  i n  d e n y i n g  t h e  m o t i o n  t o  d i s m i s s  

a n d  a l l o w i n g  t h e  S t a t e  t o  a m e n d  t h e  i n f o r m a t i o n  t o  a l l e g e  a 

c o m p l e t e l y  new crime. 



POINT I11 

THE TRIAL COURT E R R E D  I N  ALLOWING LILLIE MAE 
RUNYONS TO G I V E  E V I D E N C E  AT TRIAL WHEN THE 
WITNESS WAS NOT COMPETENT TO TESTIFY. 

The S t a t e  a r g u e s  t h a t  a n  a p p e l l a t e  c o u r t  can  n o t  a c c u r a t e l y  

d e t e r m i n e  w h a t  h a p p e n e d  a t  t r i a l  i n  a  v i d e o t a p e  o f  a  w i t n e s s ' s  

t e s t i m o n y .  T h i s  p o s i t i o n  h a s  b e e n  i m p l i c i t l y  r e j e c t e d  by  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h i s  v e r y  c a s e ,  n o t w i t h -  

s t a n d i n g  i t s  r u l i n g  i n  K a e l i n  v.  S t a t e ,  410 So.2d 1355  ( F l a .  4 t h  

DCA 1 9 8 2 ) ,  s i n c e  t h e  C o u r t  d i d  s u p p l e m e n t  t h e  r e c o r d  w i t h  and 

r e v i e w  t h e  v i d e o t a p e  s u b  j u d i c e .  M o r e o v e r ,  t h e  w r i t t e n  r e c o r d  

c a n n o t  c o m p l e t e l y  r e f l e c t  a n d  i s  n o t  a d e q u a t e  t o  show t h e  

c o n t i n u o u s  h e s i t a t i o n s ,  c o n t r a d i c t o r y  s h a k i n g s  a n d  n o d d i n g s  o f  

t h e  head and o t h e r  m a n i f e s t a t i o n s  o f  t h e  i n a b i l i t y  o f  M s .  Runyons 

t o  n a r r a t e  i n t e l l i g i b l y  a n d  a c c u r a t e l y  w h a t  h a p p e n e d  t o  h e r .  

F i n a l l y ,  t h e  S t a t e ' s  b l a n k e t  r e j e c t i o n  o f  t h e  s u f f i c i e n c y  o f  

v i d e o t a p e s  t o  a c c u r a t e l y  r e c o r d  and p r e s e r v e  a  w i t n e s s ' s  e v i d e n c e  

w i l l  n o  d o u b t  come a s  a  s u r p r i s e  t o  b o t h  l aw  e n f o r c e m e n t  and t h e  

l e g i s l a t u r e ,  which condone ,  i n d e e d  advance ,  t h e  u s e  o f  v i d e o t a p e s  

t o  r e c o r d  c o n f e s s i o n s ,  i n t o x i c a t i o n  t e s t s ,  and even  t e s t i m o n y  o f  

young c h i l d  a b u s e  v i c t i m s .  S u r e l y  t h e  S t a t e  d o e s  n o t  i n t e n d  t o  

b l o w  h o t  a n d  c o l d  i n  t h i s  i s s u e ,  depend ing  o n  whose ox  is b e i n g  

g o r e d ?  



POINT IV 

THE TRIAL COURT ERRED IN DENYING PETITIONER'S 
MOTION FOR DISCHARGE AND GRANTING EXTENSIONS OF 
SPEEDY TRIAL TIME WHERE IT WAS NEVER SHOWN THAT 
THE INCOMPETENT WITNESS, LILLIE MAE RUNYONS , 
WOULD TESTIFY INTELLIGENTLY AND ACCURATELY. 

Mr. Daniels will rely on his petitioner's brief on the 

merits for this point. 



POINT V 

THE TRIAL COURT ERRED IN REFUSING TO GRANT A 
MISTRIAL WHERE A POLICE WITNESS STATED ON 
DIRECT EXAMINATION THAT AFTER BEING ARRESTED, 
MR. DANIELS SAID HE DIDN'T WISH TO MAKE A 
STATEMENT. 

Mr. Daniels respectfully refers this Court to its decision 

in State v. Rowell, 476 So.2d 149 (Fla. 1985), which may have 

somebearing on the issue subsumed within this point. 



POINT VI 

THE TRIAL COURT ERRED I N  EXCLUDING THE EX- 
CULPATORY PORTION OF MR. DANIELS' STATEMENT TO 
POLICE AFTER THE STATE H A D  INTRODUCED THE 
INCULPATORY PORTION OF THAT STATEMENT. 

T h e  S t a t e ' s  s u g g e s t i o n  t h a t  M r .  D a n i e l s  c o u l d  h a v e  i n -  

t r o d u c e d  t h e  o f f i c e r ' s  t e s t i m o n y ,  which  was i m p r o p e r l y  e x c l u d e d  

d u r i n g  h i s  c r o s s - e x a m i n a t i o n  i n  t h e  S t a t e ' s  case ,  as  e v i d e n c e  

d u r i n q  h i s  own case misses t h e  m a r k .  By d o i n g  s o ,  M r .  D a n i e l s  

w o u l d  h a v e  l o s t  t h e  r i g h t  t o  t h e  o p e n i n g  and c o n c l u d i n g  c l o s i n g  

a rgumen t  t o  t h e  j u r y ,  s i n c e  h e  w a s  o t h e r w i s e  t h e  o n l y  d e f e n s e  

w i t n e s s .  I t  i s  w e l l  r e c o q n i z e d  i n  t h i s  S t a t e  t h a t  a n  error i n  

r e s t r i c t i n s  a  d e f e n d a n t ' s  cross e x a m i n a t i o n  o f  a S t a t e  w i t n e s s  

c a n n o t  b e  c u r e d  b y  o f f e r i n g  h i m  t h e  o p p o r t u n i t y  t o  c a l l  t h a t  

w i t n e s s  i n  h i s  own case .  A l t e r n a t i v e  m e t h o d s  o f  p r o o f  o r  

t h e o r i e s  o f  d e f e n s e  a r e  e x c l u s i v e l y  w i t h i n  t h e  p r o v i n c e  o f  

d e f e n s e  c o u n s e l  t h r o u g h  d i r e c t  - o r  cross e x a m i n a t i o n .  J o n e s  v .  

S t a t e ,  3 9 9  S o . 2 d  6 7  ( F l a .  3d  DCA 1 9 8 1 )  [ d e f e n d a n t  s h o u l d  h a v e  

b e e n  a l l o w e d  t o  cross  e x a m i n e  S t a t e  w i t n e s s  a b o u t  n a t u r e  o f  

" r u c k u s "  which  r e s u l t e d  i n  s h o o t i n g ,  e v e n  t h o u g h  d e f e n d a n t  o r  

o t h e r  w i t n e s s e s  c o u l d  h a v e  t e s t i f i e d  f o r  d e f e n s e . ]  R e v e r s i b l e  

error r e s u l t s  w h e r e  t h e  d e f e n d a n t  i s  f o r c e d ,  b y  t h e  e r r o n e o u s  

l i m i t a t i o n  o f  h i s  r i g h t  t o  cross e x a m i n a t i o n ,  t o  c h o o s e  be tween  

c a l l i n g  a d d i t i o n a l  d e f e n s e  w i t n e s s e s  a n d  r e t a i n i n g  t h e  r i g h t  t o  

c o n c l u d i n g  c l o s i n g  a r g u m e n t .  Yolman  v.  S t a t e ,  4 6 9  So .2d  8 4 2  

( F l a .  2d DCA 1 9 8 5 ) ;  Brown v .  S t a t e ,  424 So.2d 950 ( F l a .  1st DCA 

1 9 8 3 ) .  



CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  Argument  and  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  M r .  D a n i e l s  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  

t o  r e v e r s e  t h e  j u d q m e n t  a n d  s e n t e n c e  o f  t h e  t r i a l  c o u r t  a n d  

remand t h i s  c a u s e  f o r  new t r i a l .  
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