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STATEMENT OF THE FACTS AND THE CASE 

This  appea l  i s  from t h e  Four th  Dis t r ic t  C o u r t ' s  

d e c i s i o n  de t e rmin ing  t h e  l e v e l s  o f  i n s u r a n c e  coverage  f o r  

t h e  payment o f  a  $1,200,000 v e r d i c t  f o r  t h e  P l a i n t i f f ,  a s  a 

r e s u l t  of  i n j u r i e s  s h e  s u s t a i n e d  i n  an  automobi le  a c c i d e n t .  

The A p p e l l a t e  C o u r t ' s  d e c i s i o n  must be r e v e r s e d  i n  l i g h t  o f  

t h i s  C o u r t ' s  r e c e n t  o p i n i o n s  i n  A l l s t a t e  v.  Fowler,  Maryland 

v .  Re l i ance ,  and Me t ropo l i t an  v .  Chicago, i n f r a .  

An automobi le  a c c i d e n t  occur red  i n  December 1981, which 

u l t i m a t e l y  r e q u i r e d  a  d e t e r m i n a t i o n  o f  e x a c t l y  what 

i n s u r a n c e  coverage  was a v a i l a b l e  and t o  what e x t e n t .  

B a s i c a l l y  what t r a n s p i r e d  was t h a t  Execu t ive  Car and Truck 

(Execu t ive )  e n t e r e d  i n t o  a  l e a s e  agreement ( R  310-314) w i t h  

Lake Park  I n d u s t r i a l  Supply,  f o r  t h e  u s e  o f  v e h i c l e s  

i n c l u d i n g  a  Chevro le t  C i t a t i o n .  Act ion B o l t  and Tool 

Company (Ac t ion)  succeeded t o  t h i s  l e a s e .  Pursuan t  t o  t h e  

l e a s e  Ac t ion  i n s u r e d  t h e  l e a s e d  c a r  f o r  t h e  s t a n d a r d  

$100,000/$300,000 l i m i t s .  

Ac t i on  a l lowed t h e  C i t a t i o n  t o  be  used by i t s  employee 

Mendelsohn. Mendelsohn was invo lved  i n  an  a c c i d e n t  i n  which 

he was k i l l e d  and t h e  o t h e r  d r i v e r ,  DeSerio,  was i n j u r e d .  

DeSerio sued t h e  owner of t h e  c a r ,  Execu t ive ,  and i t s  

i n s u r e r ,  I n d u s t r i a l  Indemnity In su rance  Company 

( I n d u s t r i a l ) .  I n d u s t r i a l ' s  p o l i c y  p rov ide s  $500,000 i n  

pr imary coverage  and $5 m i l l i o n  i n  exce s s  coverage .  
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The P l a i n t i f f  a l s o  sued  Mendelsohn and h i s  i n s u r e r ,  

A l l s t a t e .  T h a t  p o l i c y  ( R  216-230) was f o r  $100,000 i n  

c o v e r a g e .  The t h i r d  Defendan t  was Mendelsohn ' s  employer  and 

t h e  lessee, A c t i o n ,  and i t s  i n s u r e r ,  Commercial Union 

I n s u r a n c e  Company (Commerc ia l ) .  I t s  p o l i c y  p r o v i d e d ,  

$1 ,000 ,000  i n  u n d e r l y i n g  c o v e r a g e  and $20 ,000 ,000 i n  e x c e s s  

c o v e r a g e .  ( R  305-363) 

The p o l i c i e s  o f  e a c h  i n s u r e r  c o n t a i n e d  " o t h e r  

i n s u r a n c e "  c l a u s e s  making t h e i r  c o v e r a g e  e x c e s s  o v e r  o t h e r  

i n s u r a n c e .  

E x e c u t i v e ' s  p r i m a r y  p o l i c y  w i t h  I n d u s t r i a l :  

M.  O t h e r  I n s u r a n c e  
1) I f  a t  t h e  t i m e  o f  l o s s  t h e r e  i s  o t h e r  

i n s u r a n c e  w r i t t e n  upon t h e  same p l a n ,  t e r m s ,  
c o n d i t i o n s  and p r o v i s i o n s  a s  c o n t a i n e d  i n  
t h i s  p o l i c y ,  and  s u c h  o t h e r  i n s u r a n c e  i s  a l s o  
a p p l i c a b l e  t o  s u c h  l o s s  ( a l l  s u c h  i n s u r a n c e ,  
i n c l u d i n g  i n s u r a n c e  p r o v i d e d  by t h i s  p o l i c y ,  
i s  r e f e r r e d  t o  a s  ' c o n t r i b u t i n g  i n s u r a n c e ' ) ,  
t h e  company s h a l l  b e  l i a b l e  f o r  no g r e a t e r  
p r o p o r t i o n  o f  s u c h  l o s s  t h a n  t h e  a p p l i c a b l e  
l i m i t s  o f  l i a b i l i t y  unde r  t h i s  p o l i c y  b e a r  
t o  t h e  t o t a l  a p p l i c a b l e  l i m i t s  o f  a l l  
c o n t r i b u t i n g  i n s u r a n c e .  

2 )  I f  a t  t h e  t i m e  o f  l o s s  t h e r e  i s  
o t h e r  i n s u r a n c e  a p p l i c a b l e  t o  s u c h  l o s s ,  
o t h e r  t h a n  t h a t  a s  d e s c r i b e d  i n  (1) above ,  
t h e  company s h a l l  n o t  b e  l i a b l e  f o r  any  
l o s s  h e r e u n d e r  u n t i l :  

(i) t h e  l i a b i l i t y  o f  s u c h  o t h e r  
i n s u r a n c e  had been  e x h a u s t e d ,  and  
(ii) t h e n  f o r  o n l y  s u c h  amount a s  

may exceed  t h e  amount due  from such  
o t h e r  i n s u r a n c e ,  whe the r  c o l l e c t i b l e  
o r  n o t .  
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E x e c u t i v e ' s  exces s  p o l i c y  w i th  I n d u s t r i a l :  

I f  o t h e r  v a l i d  and c o l l e c t i b l e  i n su rance  
w i t h  any o t h e r  i n s u r e r  i s  a v a i l a b l e  t o  
t h e  a s su red  cove r ing  a  l o s s  a l s o  covered 
by t h i s  p o l i c y ,  o t h e r  than  i n su rance  t h a t  
i s  s p e c i f i c a l l y  s t a t e d  t o  be exces s  o f  
t h i s  p o l i c y ,  t h e  i n su rance  a f f o r d e d  by 
t h i s  p o l i c y  s h a l l  be i n  exces s  of  and 
s h a l l  no t  c o n t r i b u t e  w i th  such o t h e r  
i n su rance .  Nothing h e r e i n  s h a l l  be con- 
s t r u e d  t o  make t h i s  p o l i c y  s u b j e c t  t o  t h e  
t e r m s ,  c o n d i t i o n s  and l i m i t a t i o n s  o f  o t h e r  
i n su rance .  UMB-9 4 /1 /80.  

Mendelsohn's p o l i c y  w i th  A l l s t a t e :  

I f  There i s  Other Insurance  

I f  a  person i n s u r e d  i s  u s i n g  a  sub- 
s t i t u t e  p r i v a t e  passenger  a u t o  o r  non- 
owned au to ,  our  l i a b i l i t y  i n su rance  
w i l l  be exces s  over  o t h e r  c o l l e c t i b l e  
i n su rance .  I f  more t han  one p o l i c y  
a p p l i e s  t o  an  a c c i d e n t  i nvo lv ing  your 
i n s u r e d  au to ,  w e  w i l l  bea r  our  propor-  
t i o n a t e  s h a r e  w i th  o t h e r  c o l l e c t i b l e  
l i a b i l i t y  i n su rance .  Page 5. 

A c t i o n s ' s  primary p o l i c y  w i th  Commercial Union: 

OTHER INSURANCE 

1. f o r  any covered a u t o  you own t h i s  
p o l i c y  p rov ides  pr imary i n su rance  f o r  any 
covered a u t o  you d o n ' t  own, t h e  i n su rance  
provided by t h i s  p o l i c y  i s  exces s  ove r  
any o t h e r  c o l l e c t i b l e  i n su rance .  However, 
wh i l e  a  covered a u t o  which i s  a  t r a i l e r  i s  
connected t o  ano the r  v e h i c l e  t h e  l i a b i l i t y  
coverage t h i s  p o l i c y  p rov ides  f o r  t h e  
t r a i l e r :  

a )  Is exces s  wh i l e  it i s  connected t o  
a  motor v e h i c l e  you d o n ' t  own. 

b )  Is primary w h i l e  it i s  connected t o  
a  covered a u t o  you own. 
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2 .  When two o r  more p o l i c i e s  c o v e r  on t h e  
same b a s i s ,  e i t h e r  e x c e s s  o r  p r imary ,  we w i l l  
pay o n l y  o u r  s h a r e .  Our s h a r e  i s  t h e  p ropor -  
t i o n  t h a t  t h e  l i m i t  o f  o u r  p o l i c y  b e a r s  t o  t h e  
t o t a l  of  t h e  l i m i t s  o f  a l l  t h e  p o l i c i e s  c o v e r i n g  
on t h e  same b a s i s .  Page 4 .  

A c t i o n ' s  e x c e s s  p o l i c y  w i t h  Commercial Union: 

K. OTHER INSURANCE 

I f  o t h e r  v a l i d  and c o l l e c t i b l e  i n s u r a n c e  
w i t h  any o t h e r  i n s u r e r  i s  a v a i l a b l e  t o  t h e  
I n s u r e d  c o v e r i n g  a  l o s s  a l s o  covered  by t h i s  
p o l i c y ,  o t h e r  t h a n  i n s u r a n c e  t h a t  i s  s p e c i f i c a l l y  
s t a t e d  t o  b e  i n  e x c e s s  o f  t h e  i n s u r a n c e  a f f o r d e d  
by t h i s  p o l i c y  s h a l l  be  i n  e x c e s s  o f  and s h a l l  
n o t  c o n t r i b u t e  w i t h  such o t h e r  i n s u r a n c e .  Nothing 
h e r e i n  s h a l l  be  c o n s t r u e d  t o  make t h i s  p o l i c y  
s u b j e c t  t o  t h e  t e r m s ,  c o n d i t i o n s  and l i m i t a t i o n s  
of  o t h e r  i n s u r a n c e .  

The a c t i v e  t o r t f e a s o r ,  Mendelsohn, was covered  a s  an 

a d d i t i o n a l  i n s u r e d  under t h e  p o l i c i e s  i s s u e d  by I n d u s t r i a l  

and Commercial Union as was any p a r t y  v i c a r i o u s l y  l i a b l e  f o r  

an  i n s u r e d ' s  n e g l i g e n c e .  ( R  231-309, 315-363) 

I n d u s t r i a l ' s  p o l i c y :  

D. WHO I S  AN INSURED. 
1. For  Covered Autos. 

a .  You are a n  i n s u r e d  f o r  any covered  
a u t o .  

b.  Anyone e l s e  i s  an i n s u r e d  w h i l e  
u s i n g  w i t h  your pe rmiss ion  a covered  
a u t o  excep t :  

(1) The owner of  a covered  a u t o  you 
h i r e  o r  borrow form one o f  your  employees 
o r  a member o f  h i s  o r  h e r  household .  

( 2 )  Someone u s i n g  a covered  a u t o  
w h i l e  he o r  s h e  i s  working i n  a b u s i n e s s  
o f  s e l l i n g ,  s e r v i c i n g ,  r e p a i r i n g  o r  p a r k i n g  
o r  s t o r i n g  a u t o s  u n l e s s  t h e  b u s i n e s s  i s  
your ga rage  o p e r a t i o n s .  

( 3 )  Your cus tomers ,  i f  your  b u s i n e s s  
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is shown in the General Declarations 
as an auto dealership. However, it a 
customer of yours: 

(a) Has no other available insurance 
(whether primary, excess or contingent), he 
or she is an insured but only up to the 
compulsory or financial responsibility law 
limits where the covered auto is principally 
garaged. 

(b) Has other available insurance 
(whether primary, excess or contingent) less 
than the compulsory or financial responsibility 
law limits where the covered auto is principally 
garaged, he or she is an insured only for the 
amount by which the compulsory or financial 
responsibility law limits exceed the limits of 
his or her other insurance. 

c. Anyone liable for the conduct of an 
insured described above is an insured but only 
to the extent of that liability. However, the 
owner or anyone else from whom you hire or 
borrow a covered auto is an insured only if that 
auto is a trailer connected to a covered auto 
you own. LIA-5 4/1/80. 

(d) Any additional assured (not being the 
Named Assured under this policy) included in the 
Underlying Insurances subject to the provisions 
in Condition B; but not for broader coverage 
than is available to such additional Assured under 
any underlying insurances as set out in attached 
schedule; UMB-4 4/1/80. 

Commercial Union's Policy: 

D. WHO IS INSURED. 

1. You are an insured for any covered auto. 

2. Anyone else is an insured while using with 
your permission a covered auto you own, hire 
or borrow except: 

a) The owner of a covered auto you hire or 
borrow from one of your employees or a member 
of his or her household. 

b) Someone using a covered auto while he 
or she is working in a business of selling, 
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s e r v i c i n g ,  r e p a i r i n g  o r  pa rk ing  a u t o s  u n l e s s  
t h a t  b u s i n e s s  i s  yours .  

c )  Anyone o t h e r  t h a n  your employees, a  
lessee o r  borrower of  any o f  t h e i r  
employees, wh i l e  moving p r o p e r t y  t o  o r  
from a  covered a u t o .  
3. Anyone l i a b l e  f o r  t h e  conduct  o f  an 
i n s u r e d  d e s c r i b e d  above i s  an i n s u r e d  bu t  
on ly  t o  t h e  e x t e n t  o f  t h a t  l i a b i l i t y .  How- 
e v e r ,  t h e  owner o r  anyone else from whom you 
h i r e  o r  borrow a  covered a u t o  i s  an  i n s u r e d  
on ly  i f  t h a t  a u t o  i s  a  t r a i l e r  connected  t o  
a  covered a u t o  you own. Page 3. 

I n  o r d e r  t o  de te rmine  which i n s u r e r  was r e s p o n s i b l e  f o r  

coverage  a s  a  r e s u l t  o f  t h e  a c c i d e n t ,  c ro s s - c l a ims  w e r e  

f i l e d  f o r  d e c l a r a t o r y  r e l i e f .  ( R  156-170) A non-jury t r i a l  

was h e l d  on September 27, 983. ( R  152) A t  t h e  conc lu s ion  

of t h e  t r i a l  t h e  c o u r t  r u l e d  t h a t  I n d u s t r i a l  Indemnity 

p rov ided  pr imary coverage  f o r  t h e  l i m i t s  o f  i t s  p o l i c y  

because i t s  l e a s e  c o n t r a c t  w i t h  Act ion f a i l e d  t o  s h i f t  t h e  

d u t y  t o  p rov ide  pr imary coverage  a s  r e q u i r e d  by F l a . S t a t .  

S e c t i o n  627.7263. 

During t h e  t r i a l  ev idence  was p r e s e n t e d  t h a t  t h e  second 

l e v e l  of  coverage  shou ld  be provided by I n d u s t r i a l  a s  i t s  

$5,000,000 e x c e s s  p o l i c y  s t a t e d  t h a t  it con t i nued  i n  f o r c e  

a s  unde r ly ing  i n s u r a n c e  once t h e  pr imary amount o f  $500,000 

was exhaus ted .  ( R  43-44) The t r i a l  c o u r t  de te rmined  t h e  

l e v e l s  o f  coverage  t o  be:  

1. Tha t  INDUSTRIAL I N D E M N I T Y  COMPANY 
p r o v i d e s  pr imary coverage  up t o  i t s  p o l i c y  
l i m i t s  of  $500,000. 
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2. That INDUSTRIAL INDEMNITY COMPANY 
provides the secondary level of coverage 
under its umbrella coverage up to those 
limits of $5,000,000. 

3. That the ALLSTATE INSURANCE COMPANY 
policy of $100,000 and the COMMERCIAL 
UNION INSURANCE COMPANY policy of 
$1,000,000 provide the third level of 
coverage of a pro rata basis. 

4. That the COMMERCIAL UNION INSURANCE 
COMPANY policy in the amount of 
$20,000,000 provides the fourth level 
of coverage up to its limits of 
$20,000,000. 

5. That INDUSTRIAL INDEMNITY COMPANY 
owes the duty of defense to the Defendants. 

The proration of the third level of coverage was 

apparently based on the fact that all the policies contained 

escape clauses which would void each other and require the 

insurers to pay a pro rata share of the liability. 

Executive and Industrial appealed the trial court's Judgment 

Executive admitted in its Brief that its lease 

agreement failed to comply with the statutory requirements 

for shifting the responsibility for primary coverage to 

Action. (Brief of Appellant at 14) The issues on appeal 

centered around whether Executive's failure to meet the 

requirements made it primary liable for only the statutory 

amount of $10,000 and if so, what would be the priority of 
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coverage  a f t e r  $10,000. 

Commercial Union and Ac t ion  a s s e r t e d  t h a t  i t s  l e a s e  

w i t h  Execu t ive  o n l y  r e q u i r e d  it t o  m a i n t a i n  $100,000 l i m i t s ,  

which it d i d  and t h e r e f o r e  i t s  l i a b i l i t y  i s  capped a t  

$100,000. The p r o v i s i o n  i n  t h e  l e a s e  r e q u i r i n g  Act ion  t o  

indemnify  E x e c u t i v e  was o n l y  f o r  damages n o t  covered  by 

i n s u r a n c e  and was n o t  a  p r o v i s i o n  whereby A c t i o n  agreed  t o  

b e  subsequen t  i n  p r i o r i t y  of  coverage  t o  Execu t ive  and 

I n d u s t r i a l .  ( R  310-314) Fur thermore ,  i f  t h e  indemni ty  

c l a u s e  was c o n s t r u e d  t o  make Ac t ion  p r i m a r i l y  l i a b l e  f o r  

coverage  over  t h e  f i r s t  $10,000, t h e n  t h i s  would make t h e  

l e a s e  agreement  ambiguous a s  i t  c o n t a i n s  no language 

i n d i c a t i n g  t h a t  Ac t ion  i s  l i a b l e  f o r  pr imary  coverage .  

The F o u r t h  D i s t r i c t  Cour t  o f  Appeal found t h a t  t h e  l a c k  

of  compl iance  w i t h  F l a . S t a t .  S e c t i o n  627.7263 made Execu t ive  

l i a b l e  f o r  pr imary  coverage  f o r  t h e  amount o f  $10,000. The 

second l e v e l  o f  coverage  was t o  be p rov ided  by A l l s t a t e ' s  

p o l i c y .  The c o u r t  r easoned  t h a t  f o r  t h e  remainder  o f  t h e  

coverage  it was up t o  t h e  c o n t r a c t i n g  p a r t i e s  t o  a l l o c a t e  

t h e  l i a b i l i t y .  The t o r t f e a s o r  had no c o n t r a c t  w i t h  t h e  

l e s s o r / E x e c u t i v e  o r  w i t h  t h e  l e s s e e / A c t i o n  s o  h i s  p o l i c y  

w i t h  A l l s t a t e  was nex t  i n  l i n e .  The F o u r t h  D i s t r i c t  r e l i e d  

on t h e  r a t i o n a l e  i n  Chicago I n s .  Co. v .  Soucy, i n f r a ,  t h a t  

t h e  i n s u r a n c e  of  t h e  n e g l i g e n t  p e r m i s s i v e  u s e r  i s  p r i o r  t o  

t h e  owner ' s  i n s u r a n c e  where t h e  owner was o n l y  v i c a r i o u s l y  
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liable. Since Executive and Action were only vicariously 

liable their insurance would follow that of the tortfeasor. 

For the third level of coverage the Appellate Court 

used the lease agreement between Executive and Action to 

find that Action had a duty to indemnify Executive for all 

liability above the statutory amount of $10,000.   his was 

in spite of the fact that the lease agreement only required 

Action to provide coverage of $100,000 and Action's 

liability should have been limited to the contract amount. 

In addition, the indemnity provision was only for damages 

not covered by insurance. The provision was not written to 

establish priority of insurance coverage. 

Action was held to provide coverage for the full limits 

of both its underlying and excess policies, before 

Industrial had to pay its coverage. The court summarized 

its decision as follows: 

Accordingly, we affirm in part, 
reverse in part, and remand to the 
trial court for the entry of a 
judgment which allocates the respon- 
sibility for coverage as follows: 

(1) Industrial Indemnity Company 
in the amount of $10,000; 

(2) Allstate Insurance Company 
in the amount of $100,000; 

(3) Commercial Union Insurance 
Company's primary policy in the 
amount of $1,000,000; 

(4) Commercial Union Insurance 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING. 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 3 3 3 0 1  .TEL.  ( 3 0 5 )  5 2 5 - 5 8 8 5  

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 3 3 1 3 0  TEL. ( 3 0 5 )  9 4 0 - 7 5 5 7  



Company's excess policy in the 
amount of $20,000,000; 

(5) Industrial Indemnity Company's 
primary policy in the amount of 
$500,000; 

(6) Industrial Indemnity Company's 
excess policy of $5,000,000. 

Commercial Union and Action, and Allstate sought 

Discretionary Jurisdiction in this Court since the decision 

of the Fourth District was in express and direct conflict 

with decisions of other District Courts. In November this 

Court issued three opinions which directly effect the 

outcome of this appeal on priority of coverage. These cases 

will be discussed in detail in the Argument section of the 

Brief. On December 12, 1985, jurisdiction was accepted and 

this Brief on the merits follows. 
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SUMMARY OF ARGUMENT 

The A p p e l l a t e  Cour t  e r r e d  i n  de t e rmin ing  t h e  t h i r d  

l e v e l  of  i n s u r a n c e  coverage  i n  t h i s  c a s e ,  a f t e r  it dec ided  

t h e  f i r s t  and second l e v e l s  c o r r e c t l y .  Under t h e  r e c e n t  

d e c i s i o n s  o f  t h i s  Cour t ,  t h e  Fou r th  D i s t r i c t  i n c o r r e c t l y  

e v a l u a t e d  t h e  p r i o r i t y  o f  coverage  by i g n o r i n g  t h e  a p p l i a b l e  

p o l i c y  language,  b u t  i n s t e a d  u s i n g  t h e  Indemnity p r o v i s i o n  

i n  t h e  p a r t i e s '  l e a s e  argeements.  The c o u r t  shou ld  have 

a p p l i e d  t h e  p o l i c y  language and p r o r a t e d .  The e f f e c t  o f  t h e  

d e c i s i o n  i s  t o  a l l ow  an  i n s u r e r  t o  o b t a i n  Indemnity from i t s  

own i n s u r e d ,  which i s  c l e a r l y  c o n t r a r y  t o  F l o r i d a  law. 

Fur thermore ,  r e q u i r i n g  A c t i o n ' s  i n s u r e r  t o  exhaus t  i t s  

pr imary and e x c e s s  coverage  b e f o r e  E x e c u t i v e ' s  i n s u r e r  

c o n t r i b u t e s ,  v i o l a t e s  A c t i o n ' s  c o n t r a c t  w i t h  Execu t ive  t o  

p rov ide  o n l y  $100,000 i n  coverage .  

The Four th  D i s t r i c t  found t h a t  t h e  f i r s t  l e v e l  of  

coverage  must be provided by t h e  c a r ' s  owner, Execu t ive ,  f o r  

t h e  s t a t u t o r y  amount o f  $10,000. Execu t i ve  concedes t h a t  it 

f a i l e d  t o  s h i f t  t h e  r e s p o n s i b i l i t y  o f  pr imary coverage  t o  

t h e  lessee, Act ion,  under F l a . S t a t .  S e c t i o n  627 .7263 .  And 

t h u s  it i s  l i a b l e  f o r  t h e  $10,000. Requir ing  Execu t ive  and 

I n d u s t r i a l  t o  pay pr imary coverage  o f  $10,000 i s  c o n s i s t e n t  

w i t h  t h i s  C o u r t ' s  r e c e n t  d e c i s i o n s  i n  Fowler and Re l iance ,  

i n f r a ,  and t h e  Four th  D i s t r i c t ' s  op in ion  on t h e  f i r s t  l e v e l  

o f  coverage  must be a f f i rmed .  
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A l l s t a t e ,  t h e  i n s u r e r  of t h e  a c t i v e  t o r t f e a s o r ,  

Mendelsohn, was held  r e s p o n s i b l e  f o r  t h e  second l e v e l  of 

coverage f o r  i t s  l i m i t s  of  $100,000. A f t e r  t h e  s t a t u t o r y  

amount of $10,000 i s  met ( i n  t h i s  case  by Executive) t h e  

p a r t i e s  a r e  f r e e  t o  s h i f t  t h e  burden of l o s s .  In  t h e  ca se  

sub jud ice  Mendelsohn had no agreement wi th  Executive o r  

Action f o r  t h e  a l l o c a t i o n  of l i a b i l i t y ,  t h e  Fourth  D i s t r i c t  

found t h a t  A l l s t a t e  was t o  provide t h e  second l e v e l  of  

coverage a s  it had no t  s h i f t e d  t h e  burden t o  t h e  o t h e r  

p a r t i e s .  This  i s  t h e  c o r r e c t  eva lua t ion  under t h e  I N A ,  

i n f r a ,  case .  I t  i s  a l s o  t h e  same end r e s u l t  a s  seen i n  

Fowler and Rel iance,  where t h e  a c t i v e  t o r t f e a s o r ' s  i n s u r e r  

fo l lows  nex t  a f t e r  t h e  primary f i n a n c i a l  r e s p o n s i b i l i t y  

amount i s  met. The second l e v e l  of coverage must be 

a f f i rmed.  

Execut ive  and I n d u s t r i a l  and Action and Commercial 

Union, a l l  i n su red  Mendelsohn, t h e  t o r t f e a s o r ,  a s  an 

a d d i t i o n a l  i n su red  under t h e i r  p o l i c i e s .  They a l s o  i n su red  

anyone v i c a r i o u s l y  l i a b l e  f o r  neg l igen t  a c t s  of an in su red .  

Under Metropol i tan v. Chicago, i n f r a ,  a  c o u r t  may on ly  

ignore  po l i cy  language i f  a  v i c a r i o u s l y  l i a b l e  p a r t y  i s  

e n t i t l e d  t o  indemnif ica t ion .  The Fourth  D i s t r i c t  ignored 

t h e  a p p l i c a b l e  po l i cy  language t o  determine t h e  t h i r d  l e v e l  

of coverage and looked i n s t e a d  t o  an indemnity c l a u s e  i n  t h e  
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lease agreement between Action and Executive, which was 

erroneous. 

The vicariously liable parties in this case, Executive 

and Action are not entitled to indemnification since their 

policies covered the tortfeasor as an additional insured. 

Chicago, infra. By using the indemnity clause in the lease 

the Fourth District allowed Executive and Industrial to 

obtain indemnification against its owned insured. Florida 

law is now well established that an insurer may not sue its 

insured. Both Action and Mendelsohn were insured by 

Executive. Giving effect to the indemnity provision is 

contrary to the public policy and case law of Florida and 

the provision which must be voided. 

The policy of the law that an insurer may not obtain 

indemnity from its own insured certainly takes priority over 

a private lease agreement. It would appeal that the 

indemnity provision in the lease agreement is for amounts 

not covered by insurance. Certainly where all parties have 

insurance the language of the policies themselves, as well 

as the public policy that an insurer can not seek indemnity 

from its own insured, takes precedence over a private lease 

agreement, where all that is involved is order between 

policy. Certainly, it would be logical to apply the 

language in the policies in a case such as this, in addition 

to the public policy that an insurer can not seek indemnity 
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from i t s  own insured .  

Since Execut ive  and Action a r e  no t  e n t i t l e d  t o  

indemnif ica t ion  from t h e i r  own insured ,  t h e  Fourth  D i s t r i c t  

should have looked t o  t h e  language conta ined  i n  t h e  

p o l i c i e s .  Chicago, i n f r a .  I n  doing t h i s  it i s  ev iden t  t h a t  

t h e  p o l i c i e s  con ta in  mutual ly  repugnant " o t h e r  insurance"  

and escape c l a u s e s .  The t h i r d  l e v e l  of coverage t h e r e f o r e  

i s  a  p ro  r a t a  c o n t r i b u t i o n  between I n d u s t r i a l  and Commercial 

Union. Add i t i ona l ly ,  s i n c e  Commercial Union e x p r e s s l y  

c o n t r a c t e d  t o  provide insurance  f o r  t h e  l e a s e d  c a r  i n  t h e  

amount of $100,000, it p o r t i o n  i s  l i m i t e d  t o  t h e  pro r a t a  

s h a r e  on t h a t  amount. 

The Fourth  D i s t r i c t ' s  d e c i s i o n  on t h e  t h i r d  l e v e l  of 

coverage,  r e q u i r i n g  Commercial t o  exhaust  i t s  l i m i t s  be fore  

I n d u s t r i a l  pays i s  e r roneous ,  based on t h i s  c o u r t ' s  l a t e s t  

c a s e s  and t h e  r e s u l t  contravenes  t h e  p u b l i c  p o l i c y  and law 

of F l o r i d a .  The t h i r d  l e v e l  of coverage must be r eve r sed  

and t h e  c a s e  remanded wi th  i n s t r u c t i o n s  t o  l i m i t  Commercial 

Union's  c o n t r i b u t i o n  t o  a  pro r a t a  s h a r e ,  and moreover t h i s  

should be based on i t s  a v a i l a b l e  coverage of $100,000 agreed 

t o  i n  t h e  c o n t r a c t .  
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ARGUMENT 

THE APPELLATE COURT ERRED I N  D E T E R M I N I N G  
THE T H I R D  LEVEL OF COVERAGE WHEN IT 
IGNORED THE PROVISIONS OF THE POLICIES, 
ALLOWED AN INSURER TO OBTAIN INDEMNITY 
FROM ITS OWN INSURED; AND FAILED TO 
LIMIT COMMERCIAL'S LIABILITY TO THE 
CONTRACTED FOR AMOUNT OF $100,000. 

The A p p e l l a t e  Cour t  e r r e d  i n  h o l d i n g  t h a t  Commercial 

Union must p r o v i d e  t h e  t h i r d  l eve l  o f  coverage  t o  t h e  f u l l  

e x t e n t  o f  i t s  pr imary  and e x c e s s  l i m i t s  a s  t h i s  i s  c o n t r a r y  

t o  F l o r i d a  law. The Supreme C o u r t ' s  r e c e n t  d e c i s i o n s  make 

c l e a r  t h a t  an  i n s u r e r  can  n o t  seek  indemni ty  from i t s  own 

i n s u r e d ,  which i s  what t h e  F o u r t h  D i s t r i c t  a l l o w e d  h e r e  

( p r i o r  t o  t h e  Supreme C o u r t ' s  r e c e n t  d e c i s i o n ) .  Each 

i n s u r a n c e  p o l i c y  c o v e r s  t h e  d r i v e r  a s  a n  a d d i t i o n a l  i n s u r e d  

and each  p o l i c y  c o n t a i n s  " o t h e r  i n s u r a n c e "  and e s c a p e  

c l a u s e s  which a r e  m u t u a l l y  r epugnan t ;  t h u s ,  each  i n s u r e r  

must c o n t r i b u t e  i t s  p r o  r a t a  s h a r e  o f  t h e  l i a b i l i t y  i n  t h e  

t h i r d  l eve l  o f  coverage .  Moreover, it i s  s u b m i t t e d  t h a t  

Commercial Union canno t  be  l i a b l e  f o r  an amount g r e a t e r  t h a n  

t h e  $100,000 se t  o u t  i n  t h e  l e a s e  agreement .  The A p p e l l a t e  

Cour t  e r r e d  i n  f i n d i n g  t h a t  Commercial Union was l i a b l e  t o  

t h e  f u l l  e x t e n t  of  i t s  coverage  and t h e  d e c i s i o n  must be 

r e v e r s e d  and remanded f o r  d e t e r m i n a t i o n  c o n s i s t e n t  w i t h  

F l o r i d a  law, f o r  p r o r a t i o n .  
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A. PRIORITY OF COVERAGE UNDER INA. 

The following is the Fourth District's concise version 

of the coverage available for the $1.2 million dollar 

Verdict in this case: 

1) Executive Car and Truck Leasing, Inc. 
(Executive), owner and lessor of the 
motor vehicle in question, insured by 
Industrial Indemnity Insurance Company 
(Industrial) with a policy for $500,000 
underlying coverage and $5,000,000 
umbrella coverage; 

2) Action Bolt and Tool Company (Action) , 
lessee of the motor vehicle in question, 
insured by Commercial Union Insurance 
Company (Commercial) with a policy for 
$1,000,000 underlying coverage and 
$20,000,000 umbrella coverage; and 

3) Mendelsohn, the permissive user and 
driver of the subject vehicle, insured 
by Allstate Insurance Company (Allstate) 
with primary coverage in the amount 
of $100,000. 

Executive Car and Truck ~easina. Inc. v. 
DeSerio, 10 F.L.W. 1102 (Fla. 4th DCA 
May 10, 1985) 

In order to determine the priority of this coverage the 

District Court applied a different rationale to each level 

of coverage. Under this Court's most recent decision the 

Fourth District erred in ignoring the applicable policy 

language and it violated this Court's express admonition 

that indemnification may not be sought from an insured. 

1. Industrial ~rovides first level of coveraae of $10.000. 

Executive Leasing in its Brief in the Fourth District 
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conceded t h a t  i t s  l e a s e  agreement w i t h  Ac t ion  f a i l e d  t o  m e e t  

t h e  s t a t u t o r y  r equ i r emen t s  t o  s h i f t  t h e  burden o f  pr imary 

coverage .  The l e a s e  must s h i f t  t h e  coverage  i n  bo ld  f a c e  

t ype  on t h e  f a c e  o f  t h e  agreement.  F l a . S t a t .  S e c t i o n  

627.7263. Because of  E x e c u t i v e ' s  l a c k  o f  compliance w i t h  

t h e  s t a t u t e ,  t h e  t r i a l  c o u r t  found, a s  owner, Execut ive  was 

r e s p o n s i b l e  f o r  pr imary coverage  t o  t h e  f u l l  e x t e n t  o f  i t s  

p o l i c y  l i m i t s .  The Fou r th  D i s t r i c t  r e v e r s e d  t h i s  ho ld ing  

Execu t ive  p r i m a r i l y  l i a b l e  f o r  $10,000, t h e  s t a t u t o r y  l i m i t  

o f  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  law. DeSerio,  a t  1102. 

T h i s  Court  ha s  r e c e n t l y  add re s sed  t h e  i s s u e  i n  A l l s t a t e  

I n s .  Co. v .  Fowler ,  10 F.L.W. 610 ( F l a .  Nov. 29, 1985) and 

Maryland Casua l t y  Co. v .  Re l i ance  I n s .  Co., 10 F.L.W. 612 

F l a .  Nov. 29, 1 9 8 5 ) ,  where it was determined t h a t  a  f a i l u r e  

t o  m e e t  t h e  s t a t u t o r y  requ i rements  o f  S e c t i o n  627.7263 

r e s u l t s  i n  t h e  owne r / l e s so r  having t o  p rov ide  pr imary 

coverage  of  t h e  s t a t u t o r y  amount o f  $10,000.   here fore, t h e  

Four th  D i s t r i c t ' s  op in ion  a s  t o  t h e  f i r s t  l e v e l  o f  coverage  

i n  t h i s  c a s e  must be a f f i r m e d .  

2. ALLSTATE PROVIDES THE SECOND LEVEL 
OF COVERAGE FOR $100,000. 

I n  e v a l u a t i n g  which p a r t y  shou ld  be r e s p o n s i b l e  f o r  t h e  

second l e v e l  o f  coverage ,  t h e  Four th  D i s t r i c t  r e l i e d  on t h i s  

C o u r t ' s  op in ion  i n  I n su rance  Co. o f  North America v .  Avis  

Rent-A-Car System, I n c . ,  348 So.2d 1149 ( F l a .  1977 ) ,  and i t s  
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own decision in Chicago Ins. Co. v. Soucy, 473 So.2d 683 

(Fla. 4th DCA 1984); which this Court reviewed in 

Metropolitan Property and Life Ins. Co. v. Chicago Inc. Co., 

10 F.L.W. 614 (Fla. Nov. 29, 1985), to find that the active 

tortfeasor's insurance should be next in line to provide 

primary coverage after the financial responsibility limit of 

$10,000 is met. 

At this point it is necessary to briefly review the 

recently decided trio of cases on priority of coverage in 

light of this Court's opinion in - INA. The facts in - INA are 

somewhat similar to those below where an employee of the 

lessee was involved in an auto accident and the plaintiff 

sued the owner/lessor, Avis, and its insuror, Liberty 

Mutual, and the employer/lessee and its insurer, INA. 

However in - INA the lessor provided primary coverage for 

any rentee for $100,000. INA insured the employer/lessee 

for $200,000 and Liberty Mutual provide Avis with excess 

coverage of $500,000. The trial court determined that 

Liberty Mutual should pay its primary coverage, followed by 

the lessee's policy for its limits of $200,000 and the 

remainder to be paid by Liberty Mutual, which was $50,000. 

Liberty Mutual sought indemnification from INA for the 

$50,000. In answering the certified question of whether 

Liberty Mutual was entitled to indemnification from INA in 

the affirmative, this Court stated that once the public 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANOREWS AVE., FORT LAUDERDALE, FLA. 3 3 3 0 1  . TEL. ( 3 0 5 )  5 2 5 - 5 8 8 5  

SUITE 518 B15CAYNE BUILDING. 19 WEST FLAGLER STREET, MIAMI. FLA. 33130 S T E L .  ( 3 0 5 )  9 4 0 - 7 5 5 7  



policy of the state was satisfied regarding the compensation 

of injured parties through the financial responsibility 

laws, then the contracting parties were free to shift the 

burden of loss. 

The underlying policy of the statute 
is satisfied once the law's minimum 
financial protection is provided to 
injured members of the public. Neither 
this statute nor the dangerous instru- 
mentality doctrine asserts any interest 
of the state with respect to the 
allocation of risk among commercial 
enterprises or the responsibility of 
commercial enterprises to furnish more 
than minimal statutory coverage to their 
customers. 

We hold that the public policy of 
the state was satisfied in this case 
when the injured's beneficiaries were 
compensated by the vehicle's owner for 
the negligent operation of a rented 
vehicle. The parties were free to 
contract between themselves to shift 
the burden of loss so long as they 
met the requirements of law, and in this 
case there is no suggestion that those 
requirements were not met. 

INA, at 1154. - 

This Court then looked to the insurance contracts to 

determine that INA was not responsible for any of the 

$100,000 in primary coverage, as its policy expressly stated 

it would not be responsible for primary coverage. Liberty 

Mutual was entitled to indemnification for the $50,000 it 

paid after INA exhausted its policy limits. This was based 

on the principle that the insurer of the active tortfeasor 
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must indemnify a party that is only vicariously liable. 

The Fowler, Reliance and Chicago cases address a 

variation on the determination of priority of coverage. 

While contract language generally controls once the 

financial responsibility laws are met, it can be ignored in 

one specific instance. In Fowler, this Court found that if 

a party is only vicariously liable and thus entitled to 

indemnification from the tortfeasor, then its insurer is 

entitled to follow that of the tortfeasor regardless of the 

policy language. That in no way abrogates the ability of a 

lease agreement to shift the owner's normal responsibility 

for primary coverage if the lease meets the statutory 

requirements. Therefore, the first level of coverage is 

always with the vehicle's owner unless it complies with 

Fla.Stat. Section 627.7263.  

In the present case, we still must look to the 

contracts. The first level of coverage is undisputedly with 

the owner/lessor, Executive, for the statutory $10,000. 

Under the new cases, the next in line would be Allstate's 

policy, as it insured the active tortfeasor and Executive 

and Action are only vicariously liable. However, both 

Executive and Action policies also covered Mendelsohn, as an 

additional insured and they are not entitled to 

indemnification. Therefore, the new rule in Fowler can not 

be applied, so we must return to the rationale of the =A 
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case .  

Under - I N A  t h e  p a r t i e s  may c o n t r a c t  f o r  t h e  a l l o c a t i o n  

of l i a b i l i t y ,  once t h e  f i n a n c i a l  r e s p o n s i b i l i t y  laws a r e  

met. A s  t h e  Fourth D i s t r i c t  c o r r e c t l y  observed,  t h e  a c t i v e  

t o r t f e a s o r ,  Mendelsohn, who was insured  by A l l s t a t e  had made 

no agreements f o r  t h e  a l l o c a t i o n  of l i a b i l i t y  w i th  e i t h e r  

t h e  c a r ' s  owner, Executive o r  wi th  t h e  l e s s e e ,  Action.  

Therefore ,  i t s  p o l i c y  should be exhausted nex t .  Of cou r se ,  

t h e  end r e s u l t  i s  e x a c t l y  t h e  same under Fowler o r  - I N A ,  i n  

t h a t ,  t h e  a c t i v e  t o r t f e a s o r ' s  insurance  i s  exhausted be fo re  

t h a t  of t h e  p a r t i e s  who a r e  only  v i c a r i o u s l y  l i a b l e .  This 

i s  p e r f e c t l y  c o n s i s t e n t  wi th  F l o r i d a ' s  p u b l i c  po l i cy .  The 

owner has primary r e s p o n s i b i l i t y  f o r  t h e  f i r s t  l e v e l  of  

coverage and t h e  nex t  l e v e l  should be provided by t h e  

i n s u r e r  of t h e  a c t i v e  t o r t f e a s o r  a s  f a u l t  a t t r a c t s  primary 

r e s p o n s i b i l i t y .  - I N A ,  supra .  The second l e v e l  of coverage 

was c o r r e c t l y  determined t o  be t h a t  of  A l l s t a t e ,  i n s u r e r  of 

t h e  a c t i v e  t o r t f e a s o r ,  t o  t h e  f u l l  e x t e n t  of  i t s  p o l i c y  

l i m i t s  and must be a f f i rmed.  

B.  P R I O R I T Y  OF COVERAGE UNDER FOWLER, 
RELIANCE. AND CHICAGO. 

1. POLICY LANGUAGE CONTROLS 

The t h i r d  l e v e l  of coverage i n  t h i s  case  should be 

determined i n  l i g h t  of t h i s  C o u r t ' s  most r e c e n t  dec i s ions  

which hold t h a t  "po l i cy  language w i l l  c o n t r o l  a l l  s i t u a t i o n s  
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i n  which t h e  r i g h t  t o  indemnity does no t  l i e " .  Chicago a t  

614. The main d i s t i n g u i s h i n g  f a c t s  between t h e  ca se  sub  

jud i ce  and Fowler, Re l iance  and Chicago a r e :  t h e r e  a r e  

t h r e e  p a r t i e s  involved,  t h e  owner, t h e  l e s s e e  and t h e  

t o r t f e a s o r  and t h e i r  r e s p e c t i v e  i n s u r e r s ;  t h e  p o l i c i e s  a l l  

i n s u r e  t h e  a c t i v e  t o r f e a s o r  and t h e  p o l i c i e s  o f  I n d u s t r i a l  

and Commercial Union a l s o  i n s u r e  anyone v i c a r i o u s l y  l i a b l e  

f o r  an  i n s u r e d s  neg l igence ;  and each p o l i c y  c o n t a i n s  an 

" o t h e r  insurance"  c l a u s e  making it excess  ove r  o t h e r  

i n su rance .  

Two of t h e  r e c e n t  Supreme Court c a s e s  d e a l t  w i th  a  

v i c a r i o u s l y  l i a b l e  p a r t y  e n t i t l e d  t o  i ndemni f i ca t i on  from 

t h e  t o r t f e a s o r .  I n  t h i s  c i rcumstance t h e  p o l i c y  language 

was ignored  and t h e  i n s u r e r  of  t h e  v i c a r i o u s l y  l i a b l e  p a r t y  

was h e l d  t o  be subsequent t o  t h e  i n s u r e r  o f  t h e  a c t i v e  

t o r t f e a s o r  r e g a r d l e s s  of t h e  insurance  c o n t r a c t s .  Fowler, 

supra ;  Re l iance ,  supra .  

However, i n  Chicago, t h i s  Court found no r i g h t  of  

i ndemni f i ca t i on  t o  e x i s t  because both companies i n su red  t h e  

t o r t f e a s o r .  The t o r t f e a s o r ,  Trueman, was d r i v i n g  a  c a r  

owned by LaCavalla E n t e r p r i s e s  and caused an acc iden t  which 

i n j u r e d  t h e  p l a i n t i f f .  Trueman was i n su red  by Met ropol i t an ,  

and LaCavalla was i n su red  through a  primary p o l i c y  w i th  

T r a v e l e r s  and an  exces s  p o l i c y  w i th  Chicago Insurance .  

T r a v e l e r s  conceded t h a t  i t s  coverage was primary making it 
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first in priority. 

The dispute concerned the second level of coverage 

between the tortfeasor's insurer, Metropolitan and the 

owner's excess carrier Chicago. The District Court held 

that the tortfeasor's policy with Metropolitan must be 

exhausted first since the car's owner was only vicariously 

liable. This Court found that this was the right result, 

but for the wrong reason. Since Chicago also insured 

Trueman, the tortfeasor, Chicago had no right to 

indemnification. 

Further, the insurer of a vicariously 
liable party is not entitled to indemnity 
when its policy covers the active tort- 
feasor as an additional insured. This is 
based upon the premise that an insurance 
company cannot sue its own insured for 
indemnity. Fowler, slip op. at 5, citing 
Marina Del Americana, Inc. v. Miller, 330 
So.2d 164 (Fla. 4th DCA 1976). 

The district court held that Metropolitan's 
policy limits must be exhausted before Chicago's 
policy can be reached. The district court 
reached the correct result but erred in its 
reasoning. The court held in favor of 
Chicago because Chicago is entitled to 
indemnity from Metropolitan. However, Chicago 
is not entitled to indemnity from Metropolitan 
because Chicago's policy covers the active 
tortfeasor, Trueman, as an additional insured. 
As noted earlier, we will not allow an 
insurance company [Chicago] to sue its own 
insured [Trueman] for indemnity. 

Policy language will control all situations 
in which the right to indemnity does not lie. 

Chicago, at 614. 
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10.  I n  t h e  even t  o f  l o s s  o r  damage 
t o  s a i d  motor v e h i c l e  occas ioned  by t h e  
neg l i gence  o f  t h e  Lessee, h i s  a g e n t s ,  
s e r v a n t s  o r  employees. Lessee  w i l l  pay 
t o  t h e  Owner t h e  amount o f  such l o s s  o r  
damages s o  s u s t a i n e d  t o  t h e  e x t e n t  t h a t  
same i s  n o t  covered by s a i d  i n s u r a n c e ,  
and w i l l  indemnify and save  t h e  Owner 
ha rmless  from o r  on account  o f  such 
n e g l i g e n t  use  o r  o p e r a t i o n  o f  s a i d  motor 
v e h i c l e ,  and Lessee does hereby a g r e e  t o  
re imburse  Owner f o r  a l l  damages it may 
s u s t a i n  o r  become o b l i g a t e d  t o  pay by 
r ea son  t h e r e o f  t o  t h e  e x t e n t  t h a t  t h e  
same a r e  n o t  covered and p a i d  f o r  o u t  o f  
t h e  proceeds  o f  such i n su rance .  

Thus, t h e  p a r t i e s  have agreed  t h a t  
t h e  l e s s o r  i s  t o  be comple te ly  indemni f ied  
by t h e  lessee ( excep t  f o r  i t s  s t a t u t o r y  
r e s p o n s i b i l i t y  o f  $10,000 a s  d i s c u s s e d  
e a r l i e r ) .  Accordingly ,  I n d u s t r i a l ,  t h e  
l e s s o r ' s  i n s u r a n c e  company, shou ld  n o t  
have t o  pay u n t i l  bo th  t h e  Commercial 's  
p o l i c i e s  (pr imary and exces s )  a r e  exhaus ted .  

DeSerio,  a t  1103. 

S ince  E x e c u t i v e ' s  p o l i c y  i n su red  t h e  a c t i v e  t o r t f  e a s o r  

a s  an  a d d i t i o n a l  i n s u r e d ,  t h e  Four th  D i s t r i c t ' s  d e c i s i o n  

r e q u i r i n g  Commercial Union 's  p o l i c y  be  exhaus ted  b e f o r e  

I n d u s t r i a l ' s  based on t h e  indemnity p r o v i s i o n  v i o l a t e s  t h e  

p r i n c i p l e  t h a t  an i n s u r e r  may n o t  sue  i t s  own i n s u r e d  f o r  

i n d e m n i f i c a t i o n .  To ho ld  t h a t  Execu t ive  h a s  t h e  r i g h t  o f  

i n d e m n i f i c a t i o n  a g a i n s t  one o f  i t s  i n s u r e d s  i s  c l e a r l y  

c o n t r a r y  t o  p u b l i c  p o l i c y  and c a s e  law. Ray v .  E a r l ,  277 

So.2d 73 ( F l a .  3d DCA 1 9 7 3 ) ,  c e r t .  den ied  280 So.2d 685 

( F l a .  1973 ) ;  Marina D e l  Americana, I nc .  v .  M i l l e r ,  330 So.2d 

164 (F l a .  4 th  DCA 1976 ) ;  Cole v .  S o u t h e a s t e r n  F i d e l i t y  
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Ins. Co., 10 F.L.W. 1330 (Fla. 3d DCA June 7, 1985). 

Commercial Union, as an insurer of Mendelsohn, does not have 

to indemnify Executive and Industrial because if it did 

Industrial would be suing its own insured, Mendelsohn, and 

his insurer, Commercial Union, for indemnification, which is 

not permitted. Moreover, Action is also an additional 

insured under the Industrial policy, since Industrial's 

policy covers those vicariously liable for the negligent 

acts of its insured, Mendelsohn. Again, if Executive sues 

Action for indemnification it would mean that Executive and 

Industrial would be suing an insured for indemnification, 

which is totally improper. 

To use the indemnity provision in the lease agreement 

between Action and Executive as a basis for determining the 

priority of the third level of coverage leads to a result 

that is totally inconsistent and contrary to this Court's 

latest pronouncements that an insurer may not sue its 

insured. As such, the provision is clearly contravenes 

established public policy and law of this state and is void 

and unenforceable. Wechsler v. Novak, 26 So.2d 884, 157 

Fla. 703 (1946); Bond v. Koscot Interplanetary, Inc., 246 

So.2d 6531, (Fla. 4th DCA 1971); Davis v. Ebsco Industries, 

Inc. 150 So.2d 460 (Fla. 3d DCA 1963). 

3. POLICY PROVISIONS DETERMINE PRIORITY OF COVERAGE. 

In Cole v. Southeastern, supra, the Third District 
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foretold this Court's restatement of the principles that an 

insurer cannot relieve itself of responsibility within its 

coverage against one of its own insureds and that provisions 

of insurance policies have a binding effect. Because 

Industrial and Commercial Union insured the active 

tortfeasor and are not entitled to indemnification, the 

third level of coverage can only be determined by examining 

the policy language. 

This Court has traditionally recog- 
nized the freedom of parties to contract 
and the right to enforce the contract in 
accordance with the language therein. 
Therefore, we emphasize the narrow range of 
situations in which a court may disregard 
specific language contained in an insurance 
policy. An "other insurance" clause in an 
insurance will only -be disregarded 
if the insurer of the vicariously liable 
wartv is also entitled to indemnitv. A 
right of indemnity does not exist if the 
insurer of the vicariously liable party 
insures the activity negligent as an 
additional insured because an insurance 
company cannot sue its own insured for 
indemnity. (emphasis added) 

Fowler. at 611. 

The primary policies of Industrial and Commercial Union 

both have the standard type "other insurance" clauses, while 

both excess or umbrella policies contain "escape clauses" 

stating they will not contribute with other insurance. 

Since the provisions are virtually identical in both sets of 

policies, they cancel each other out. When there are 
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m u t u a l l y  r epugnan t  o t h e r  i n s u r a n c e  a n d / o r  e s c a p e  c l a u s e s  i n  

p o l i c i e s  t h e y  a r e  r e n d e r e d  n u g a t o r y  and do  n o t  app ly .  World 

Rent-A-Car I n c .  v .  S t a u f f e r ,  306 So.2d 131  ( F l a .  2d DCA 

1 9 7 4 ) ;  S t a t e  Farm Mutual Auto I n s .  Co. v .  U n i v e r s a l  

U n d e r w r i t e r s  I n s .  Co., 365 So.2d 778 ( F l a .  1st DCA 1 9 7 8 ) .  

When t h e  p o l i c y  p r o v i s i o n s  c a n c e l  e a c h  o t h e r ,  t h e  

i n s u r e r s  a r e  t h e n  l i a b l e  p r o  r a t a  i n  t h e  r e s p e c t i v e  

p r o p o r t i o n  which t h e  amount o f  each  p o l i c y  b a r e s  t o  t h e  

combined t o t a l  amount o f  bo th  p o l i c i e s  f o r  t h e  l i a b i l i t y  i n  

t h e  t h i r d  l e v e l  o f  coverage .  H a r t f o r d  A c c .  & Indemnity Co. 

I n c .  v .  L i b e r t y  Mutual I n s .  Co. I n c . ,  277 So.2d 775 ( F l a .  

1973) ; Rouse v .  Greyhound Rent-A-Car, I n c . ,  506 F.2d 410 

( 5 t h  C i r .  1 9 7 5 ) .  The r e s u l t  o f  a p p l y i n g  t h e s e  p r i n c i p l e s  t o  

t h e  p r i o r i t y  of coverage  i n  t h i s  c a s e  i s  a s  f o l l o w s :  

1) I n d u s t r i a l  Indemni ty  i n  t h e  s t a t u t o r y  
amount o f  $10,000; 

2)  A l l s t a t e ,  i n s u r e r  o f  t h e  a c t i v e  
t o r t f e a s o r ,  i n  t h e  amount o f  $100,000; 

3)  I n d u s t r i a l  Indemni ty  and Commercial 
Union p r o  r a t a  based  on t h e  a v a i l a b l e  
coverage  : 

I n d u s t r i a l  Indemni ty  p r imary  
p o l i c y  - $500,000 

I n d u s t r i a l  Indemni ty  e x c e s s  
p o l i c y  - $5,000,000 

Commercial Union p r imary  p o l i c y  
$100,000 

Commercial Union i s  l i m i t e d  t o  c o n t r i b u t i n g  a  p r o  r a t a  
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share of $100,000 since this is the amount of coverage 

Action agreed to obtain for the car in its lease with 

Executive ( R  310-314). Commercial's obligation has been 

limited to this amount by the contract between the parties 

and the limitation must be given effect. The Appellate 

Court erred in determining the third level of coverage based 

on the indemnity clause in the lease agreement, as the 

policy provisions must control the priority of coverage 

under the facts of the case and this Court's most recent 

decisions. Moreover, the Fourth District's opinion allows 

an insured to obtain indemnification from its insured which 

is contrary to Florida law. The Decision of the Appellate 

Court on the third level of coverage must be reversed and 

remanded for a proper determination under the latest Florida 

law. 
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CONCLUSION 

The Appellate Court erred in determining the third 

level of coverage and this portion of the decision must be 

reversed and remanded for a determination under Florida law 

and the lower court must be instructed to limit Commercial 

Union's contribution to its pro rata share, and moreover 

this should be based on its contracted for coverage of 

$100,000. The first two levels of coverage were correctly 

decided and these portions of the decision must be affirmed. 
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