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SUMMARY OF ARGUMENT 

Allstate has failed to acknowledge that the first step 

in determining priority of primary coverage is to determine 

if the parties have entered into a contract which shifts or 

allocates their liability to another party. In Reliance, 

infra, this Court looked first to the lease agreement to 

determine the portion of primary coverage for which each 

party was responsible. Mendelsohn, the tortfeasor, did not 

enter into any agreement to shift his liability to Action or 

Executive. 

In the absence of any agreement between the active 

tortfeasor and the other parties, the tortfeasor's insurance 

must be exhausted, before the insurers of the varcariously 

liable parties are required to pay. Holding the tortfeasor 

primarily liable for his policy limits, after the car owner 

has paid the statutory financial responsibility of $10,000, 

is consistent with Florida law and strong public policy. 

After the owner, the next party to provide primary 

coverage is the tortfeasor, who must be held primarily 

responsible for his wrongful act under established common 

law principles and notions of fairness. Florida recognizes 

the right of a party to contract away this possible 

liability, but in the absence of such an agreement the 

tortfeasor must be held liable to the full extent of his 

insurance coverage. 
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Assuming arguendo,  t h a t  t h e  a c t i v e  t o r t f e a s o r  were 

al lowed t o  p r o r a t e  h i s  pr imary coverage  w i t h  t h a t  o f  Act ion 

and Execut ive;  Commercial Union would be  l i m i t e d  t o  

p r o r a t i o n  based on $100,000, n o t  $2,000,000 a s  A l l s t a t e  

s u g g e s t s .  Ac t ion  c o n t r a c t e d  w i t h  Execu t ive ,  i n  t h e  l e a s e  

agreement t o  p rov ide  $100,000 i n  coverage  f o r  t h e  l e a s e d  

c a r .  Commercial Union's  o b l i g a t i o n  h a s  been l i m i t e d  t o  t h i s  

amount by t h e  c o n t r a c t  and t h e  l i m i t a t i o n  must be g iven  

e f f e c t .  

S i n c e  Mendelsohn d i d  n o t  a g r e e  t o  s h i f t  h i s  l i a b i l i t y  

t o  Act ion o r  Execut ive ,  he must be h e l d  r e s p o n s i b l e  f o r  t h e  

f u l l  amount o f  h i s  p o l i c y  l i m i t  w i thou t  p r o r a t i o n ,  and p r i o r  

t o  t h e  coverage  o f  t h e  c o n t r a c t i n g  p a r t i e s ,  t h a t  a r e  o n l y  

v i c a r i o u s l y  l i a b l e .  The Four th  D i s t r i c t ' s  op in ion  f i n d i n g  

t h a t  A l l s t a t e  m u s t  p rov ide  t h e  second l e v e l  o f  coverage  i s  

c o r r e c t  under bo th  F l o r i d a  and p u b l i c  p o l i c y  and must be  

a f f i rmed .  
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P O I N T  ON APPEAL 

THE FOURTH D I S T R I C T  CORRECTLY 
DETERMINED THAT THE SECOND 
LEVEL O F  PRIMARY COVERAGE MUST 
BE PROVIDED BY THE NEGLIGENT 
D R I V E R ' S  INSURER,  ALLSTATE. 
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ARGUMENT 

THE FOURTH DISTRICT CORRECTLY 
DETERMINED THAT THE SECOND 
LEVEL OF PRIMARY COVERAGE MUST 
BE PROVIDED BY THE NEGLIGENT 
DRIVER'S INSURER, ALLSTATE. 

Allstate has failed to closely examine the Fowler line 

of cases, which, while factual distinguishable from the 

present case, still supports the Fourth District's 

determination that, absent a contract shifting primary 

liability to another party, the tortfeasor's insurance must 

be exhausted for the second level of coverage. The 

exhaustion of primary coverage was addressed only in 

Maryland Casualty Co. v. Reliance Ins. Co., 478 So.2d 1068 

( F l a .  1985). 

Reliance involved a dispute between the lessor and 

lessee as to which party was liable for what percentage of 

primary coverage, and the tortfeasor's personal insurer was 

not sued. In Reliance, the court first looked to the lease 

agreement between the parties to determine the priority of 

coverage. There was no shifting of liability from the 

lessor to the lessee, within the statutory requirements, and 

the court held that the lessor's insurer, Reliance, had to 

provide the first level of primary coverage. Maryland v. 

Reliance, supra 1070. 

It was only after the contract between the parties was 
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examined did the court move to the second level of primary 

coverage and apply the Fowler rule. Pursuant to Fowler, the 

court examined the policy language to find that Reliance 

insured a vicarious liable party entitled to 

indemnification. Meeting this standard, Reliance was 

entitled to be subsequent to the insurer of the tortfeasor, 

Maryland Casualty, on the second level of primary coverage, 

regardless of any language contained in the insurance 

policies. Reliance, supra, 1070; Allstate Ins. Co. v. 

Fowler, 480 So.2d 1287, 1290 (Fla. 1985). 

The application of the principle that parties are free 

to contract among themselves to shift the burden of loss was 

the basis of the decision in Reliance and is consistent with 

the Court's previous decision in Insurance Co. of North 

America v. Avis Rent-A-Car, Inc., 348 So.2d 1149, 1154 (Fla. 

1977). 

We hold that the public policy of 
the state was satisfied in this case 
when the injured's beneficiaries were 
compensated by the vehicle's owner 
for the negligent operation of a rented 
vehicle. The parties were free to 
contract between themselves to shift 
the burden of loss so long as they met 
the requirements of law, and in this 
case there is no suggestion that those 
requirements were not met. 

The Fourth District first determined that Executive, as 

the car owner, was liable for the initial portion of the 
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primary coverage.  To dec ide  t h e  n e x t  l e v e l  o f  pr imary 

coverage t h e  Appe l l a t e  Cour t  looked t o  t h e  p a r t i e s  t o  s e e  i f  

t h e r e  w e r e  any c o n t r a c t s  whereby t hey  had agreed  t o  s h i f t  

t h e  burden of l o s s .  

I t  i s  a l s o  e s t a b l i s h e d  t h a t  
p a r t i e s  may ag ree  t o  t h e  a l l o c a t i o n  
o f  l i a b i l i t y .  Truck Discount  Corp. 
v .  Ser rano ,  362 So.2d 240, 343 ( F l a .  
1st DCA 1978) .  I n  t h i s  c a s e ,  t h e  
a c t i v e  t o r t f e a s o r ,  Mendelsohn, who 
i s  A l l s t a t e ' s  i n s u r e d ,  had no agree-  
ment f o r  t h e  a l l o c a t i o n  of  l i a b i l i t y  
w i t h  e i t h e r  t h e  l e s s e e  o r  t h e  owner/ 
l e s s o r .  Accordingly,  t h e  d r i v e r ' s  
i n su rance  p o l i c y  w i t h  A l l s t a t e  shou ld  
be exhaus ted  nex t .  

Execut ive  Car & Truck Leasing,  I nc .  v .  
DeSerio, 470 So.2d 2 1 ,  23 ( F l a .  4th 
DCA 19 85) . 

Thi s  examination of  t h e  a l l o c a t i o n  o f  l i a b i l i t y  by t h e  

p a r t i e s  was a  c o r r e c t  a p p l i c a t i o n  of  v a l i d  law a s  s t a t e d  i n  

I N A  and s u b s t a n t i a t e d  i n  Re l iance .  I t  i s  on ly  a f t e r  a  - 
de t e rmina t i on  has  been made r ega rd ing  t h e  a l l o c a t i o n  o f  

l i a b i l i t y  t h a t  t h e  c o u r t  may be  r e q u i r e d  t o  look  t o  t h e  

p o l i c y  language.  However i n  t h i s  c a se ,  t h a t  s t e p  i s  

r e q u i r e d  on ly  i n  t h e  de t e rmina t i on  o f  t h e  t h i r d  l e v e l  o f  

coverage between t h e  c o n t r a c t i n g  p a r t i e s ,  Act ion and 

Execu t ive .  I t  i s  on ly  a t  t h i s  l e v e l  t h a t  t h e  c o u r t  must 

look t o  t h e  p o l i c y  language o f  t h e  l e s s o r  and l e s s e e ,  a s  

r e q u i r e d  by t h e  Fowler r u l e ,  s i n c e  Action and Execut ive  

covered t h e  a c t i v e  t o r t f e a s o r  a s  an a d d i t i o n a l  i n su red .  
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Act ion  and Commercial Union have n o t  m i s t aken ly  over looked 

t h i s  s t e p .  The Co-Pe t i t i one r s  have c o r r e c t l y  a p p l i e d  it 

where nece s sa ry ,  t o  t h e  t h i r d  and f o u r t h  l e v e l s  of  coverage ,  

n o t  t h e  second.  

The Four th  D i s t r i c t ,  even w i thou t  t h e  b e n e f i t  o f  t h i s  

C o u r t ' s  most r e c e n t  d e c i s i o n s ,  c o r r e c t l y  looked f o r  an 

a l l o c a t i o n  of  l i a b i l i t y  between t h e  a c t i v e  t o r t f e a s o r  and 

t h e  o t h e r  p a r t i e s .  Because Mendelsohn had n o t  e n t e r e d  i n t o  

such  an  agreement,  t h e  c o u r t  found t h a t  t h e  t o r t f e a s o r ' s  

i n s u r a n c e  coverage  must be  n e x t  i n  l i n e  w i thou t  p r o r a t i o n ,  

a f t e r  t h e  s t a t u t o r y  f i n a n c i a l  r e s p o n s i b i l i t y  amount o f  

$10,000. Not o n l y  i s  t h i s  f i n d i n g  c o r r e c t  under - INA and 

Re l i ance ,  b u t  it i s  p r e f e c t l y  c o n s i s t e n t  w i t h  common law 

p r i n c i p l e s  and p u b l i c  p o l i c y .  

F a u l t  a t t r a c t s  pr imary r e s p o n s i b i l i t y  and a f t e r  t h e  

p u b l i c  p o l i c y  ho ld ing  a  c a r  owner l i a b l e  i s  s a t i s f i e d ,  t h e  

t o r t f e a s o r  must be h e l d  l i a b l e  nex t ,  t o  t h e  f u l l  e x t e n t  o f  

h i s  coverage .  I n  t h i s  manner t h e  a c t u a l  wrongdoer i s  

r e q u i r e d  t o  pay b e f o r e  any p a r t y  t h a t  i s  o n l y  v i c a r i o u s l y  

l i a b l e .  Th i s  conc lu s ion  i s  c o n s i s t e n t  w i t h  common law 

p r i n c i p l e s  and comports w i th  a l l  n o t i o n s  o f  f a i r n e s s .  I n  

t h e  p r e s e n t  s i t u a t i o n ,  where pr imary coverage  i s  a v a i l a b l e  

th rough  t h r e e  p a r t i e s  ( t h e  t o r t f e a s o r ,  t h e  l e s s o r  and t h e  

l e s s e e ) ,  t h e  t o r t f e a s o r  must be  h e l d  l i a b l e  b e f o r e  Act ion 

and Execu t ive ,  where he f a i l e d  t o  s h i f t  h i s  l i a b i l i t y  t o  any 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

5UITE 1 0 2 N  JUSTICE BUILDING. 5 2 4  SOUTH ANDREWS AVE.. FORT LAUDERDALE. FLA. 33301 TEL. (305) 5 2 5 - 5 8 8 5  

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 - TEL. ( 3 0 5 )  9 4 0 - 7 5 5 7  

-7- 



o t h e r  p a r t y .  

For  t h e  sake  of argument on ly ,  i f  t h e  t o r t f e a s o r  w e r e  

a l lowed t o  p r o r a t e  h i s  coverage  w i t h  t h a t  o f  t h e  v i c a r i o u s l y  

l i a b l e  p a r t i e s ,  t hen  t h e  l e v e l s  o f  coverage  sugges ted  a t  t h e  

end of  A l l s t a t e ' s  B r i e f  would app ly  (Memorandum B r i e f ,  t o p  

o f  pg. 7 ) .  Commercial Union canno t  be  r e q u i r e d  t o  p r o r a t e  

f o r  i t s  t o t a l  p o l i c y  l i m i t s  o f  $2,000,000 a s  A l l s t a t e  

i n i t i a l l y  a s s e r t s ,  s i n c e  Ac t ion  c o n t r a c t e d  t o  o b t a i n  

$100,000 i n  coverage  on t h e  l e a s e d  c a r .  Commercial Union 's  

o b l i g a t i o n  has  been l i m i t e d  t o  t h i s  $100,000 by t h e  l e a s e  

agreement between Act ion and Execut ive  and t h e  l i m i t a t i o n  

must be  g iven  e f f e c t .  

Ac t ion  can on ly  be  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  o f  

t h e  t o r t f e a s o r ,  Mendelsohn. The re fo r e ,  t h e  t o r t f e a s o r ' s  

i n s u r e r ,  A l l s t a t e ,  was c o r r e c t l y  found t o  be  l i a b l e  f o r  i t s  

$100,000 p o l i c y  l i m i t ,  a f t e r  t h e  s t a t u t o r y  amount o f  

$10,000; and t h e  Four th  D i s t r i c t ' s  d e t e r m i n a t i o n  o f  t h e  

second l e v e l  o f  pr imary coverage  i s  c o r r e c t .  

Absent  a  c o n t r a c t u a l  s h i f t i n g  o f  l i a b i l i t y ,  t h e  

t o r t f e a s o r  must be  h e l d  r e s p o n s i b l e  f o r  p r imary  coverage  t o  

t h e  f u l l  e x t e n t  of  h i s  p o l i c y  l i m i t s  w i t hou t  p r o r a t i o n ,  and 

p r i o r  t o  t h e  coverage  o f  t h e  c o n t r a c t u a l  p a r t i e s ,  t h a t  a r e  

on ly  v i c a r i o u s l y  l i a b l e .  The Four th  Dis t r i c t ' s  op in ion  s o  

ho ld ing  must be  a f f i rmed .  
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CONCLUSION 

The Four th  D i s t r i c t  c o r r e c t l y  a p p l i e d  F l o r i d a  law t o  

f i n d  t h a t  t h e  a c t i v e  t o r t f e a s o r ' s  i n su r ance ,  a b s e n t  a  

c o n t r a c t  a l l o c a t i n g  i t s  l i a b i l i t y ,  must be  exhaus ted  n e x t  

a f t e r  t h e  s t a t u t o r y  minimum amount i s  met and t h e  Appe l l a t e  

C o u r t ' s  d e c i s i o n  on t h e  second l e v e l  of  coverage  must be  

a f f i rmed .  

Law O f f i c e s  o f  
RICHARD A. SHERMAN, P.A.  
S u i t e  102 N J u s t i c e  B u i l d i n g  
524 South Andrews Avenue 
F o r t  Lauderdale ,  FL 3 3 3 0 1  
(305) 525-5885 - Broward 
(305) 940-7557 - Dade 

Richard  A. Sherman 
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F o r t  Lauderdale,  FL 33316 

Richard J. Olack, Esqui re  
P.O. Drawer E 
W e s t  Palm Beach, FL 33402 

Law o f f i c e s  of 
RICHARD A. SHERIVIAN, P .A.  
S u i t e  102 N J u s t i c e  Bui ld ing  
524 South Andrews Avenue 
F o r t  Lauderdale,  FL 33301 
(305) 525-5885 - Broward 
(305) 940-7557 - Dade 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING. 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 3 3 3 0 1  - TEL. ( 3 0 5 )  525-5885 

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 . TEL. (305) 9 4 0 - 7 5 5 7  
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