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SUMMARY OF ARGUMENT 

Commercial Union In su rance  Company, i n s u r e r  o f  t h e  

Lessee  Ac t ion  B o l t  & Tool ,  a g r e e s  w i t h  A l l s t a t e ' s  p o s i t i o n  

t h a t  t h e r e  i s  d i r e c t  and e x p r e s s  c o n f l i c t  between t h e  Four th  

D i s t r i c t  Cour t  of  Appea l ' s  op in ion  i n  DeSerio and c a s e s  from 

o t h e r  D i s t r i c t  Cou r t s  o f  Appeal,  i . e . ,  Sunshine  Dodge, 

i n f r a ;  and Cole v.  S o u t h e a s t e r n ,  i n f r a .  Commercial h a s  

f i l e d  a  s i m i l a r  P e t i t i o n  t o  Invoke J u r i s d i c t i o n  i n  t h e  

Supreme Cour t  t o  review t h e  same i n su rance  coverage  

q u e s t i o n .  

DIRECT AND EXPRESS CONFLICT 

The t r i a l  c o u r t  i n  DeSerio found t h a t  t h e  

o w n e r / l e s s o r ' s  i n s u r e r ,  I n d u s t r i a l ,  p rov ided  pr imary 

coverage  up t o  i t s  p o l i c y  l i m i t s .  T h i s  was because  i t s  

i n s u r e d ,  Execu t ive ,  f a i l e d  t o  comply w i t h  t h e  requ i rements  

of  F l a .  S t a t .  S e c t i o n  627 .7363(1) .  By n o t  s t a t i n g  i n  bo ld  

f a c e  t y p e  on t h e  f a c e  o f  t h e  l e a s e  agreement t h a t  Ac t ion ,  

t h e  l e s s e e ,  had pr imary coverage ,  Execu t ive  was h e l d  t o  

p rov ide  pr imary coverage  t o  t h e  f u l l  e x t e n t  o f  i t s  p o l i c y  

l i m i t s .  The t r i a l  c o u r t ' s  h o l d i n g  was i n  accord  w i th  two 

r e c e n t  d e c i s i o n s :  Sunshine  Dodge v .  Ketchum, i n f r a ,  from t h e  

F i f t h  D i s t r i c t ;  and Cole v .  Sou thea s t e rn  F i d e l i t y ,  i n f r a ,  

au tho red  by Chief  Judge Schwartz o f  t h e  Th i rd  D i s t r i c t .  

The Fou r th  D i s t r i c t  Cour t  o f  Appeal r e v e r s e d  t h e  t r i a l  

c o u r t  and h e l d  t h a t  E x e c u t i v e ' s  f a i l u r e  t o  comply w i t h  
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S e c t i o n  627.7263 (1) meant  t h a t  E x e c u t i v e ' s  i n s u r e r ,  

I n d u s t r i a l ,  had  t o  p r o v i d e  p r i m a r y  c o v e r a g e  o n l y  f o r  $10,000 

and  n o t  f o r  i t s  f u l l  l i a b i l i t y  l i m i t s .  

The T h i r d  D i s t r i c t  i n  C o l e  h e l d  t h a t  t h e  e x a c t  o p p o s i t e  

when it found  t h a t ,  when t h e  l e s s o r  f a i l e d  t o  comply w i t h  

t h e  r e q u i r e m e n t s  o f  S e c t i o n  6 2 7 . 7 2 6 3 ( 1 ) ,  t h e  l e s s o r  had  t o  

p r o v i d e  p r i m a r y  c o v e r a g e  t o  t h e  f u l l  e x t e n t  o f  i t s  p o l i c y  

l i m i t s .  J u d g e  Schwar t z  n o t e s  i n  C o l e  t h e  l a c k  o f  u n i f o r m i t y  

i n  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n s  on t h i s  i n s u r a n c e  

q u e s t i o n .  

S i m i l a r l y  i n  S u n s h i n e  Dodge t h e  F i f t h  D i s t r i c t  h e l d  

t h a t  t h e  l a c k  o f  c o m p l i a n c e  w i t h  S e c t i o n  627 .7263(1 )  r e s u l t s  

i n  t h e  l e s s o r  h a v i n g  t o  p r o v i d e  p r i m a r y  c o v e r a g e .  The F i f t h  

D i s t r i c t  d i d  n o t  r es t r ic t  t h i s  c o v e r a g e  t o  t h e  s t a t u t o r y  

T h e r e  i s  e x p r e s s  and  d i r e c t  c o n f l i c t  be tween  t h e  F o u r t h  

D i s t r i c t ' s  o p i n i o n  i n  D e S e r i o  a n d  t h e  cases form t h e  T h i r d  

a n d  F i f t h  D i s t r i c t s ,  S u n s h i n e  Dodge and  C o l e ,  as DeSer io  

h o l d s  t h e  e x a c t  o p p o s i t e  o f  t h e s e  c a s e s .  

PRIMA FACIE EXPRESS CONFLICT 

The F o u r t h  D i s t r i c t  i n  D e S e r i o  b a s e d  i t s  l i m i t a t i o n  o f  

p r i m a r y  c o v e r a g e  t o  $10 ,000  o n  R e l i a n c e  I n s .  Co. v .  Mary land  

C a s u a l t y  Co., i n f r a .  ( A  1) R e l i a n c e  and two companion 

cases on  p o i n t ,  A l l s t a t e  v .  V a l u e  Rent-A-Car, i n f r a ,  (A 4 )  

and  A l l s t a t e  v .  Fowle r ,  i n f r a  ( A  1 2 )  are now p e n d i n g  r e v i e w  
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i n  t h e  Supreme Cour t .  When a  D i s t r i c t  C o u r t ' s  d e c i s i o n  

r e l i e s  on a  c a s e  a s  c o n t r o l l i n g  a u t h o r i t y  and t h a t  c a s e  i s  

b e i n g  reviewed by t h e  Supreme Cour t ,  t h e r e  i s  prima f a c i e  

e x p r e s s  c o n f l i c t .  J o l l i e  v.  S t a t e ,  i n f r a .  T h e r e f o r e  s i n c e  

t h e  Supreme Cour t  h a s  a c c e p t e d  j u r i s d i c t i o n  t o  review t h r e e  

c a s e s  t h a t  a l l  have t h e  same i n s u r a n c e  q u e s t i o n  t h a t  i s  

a d d r e s s e d  i n  DeSerio,  t h e r e  i s  prima f a c i e  c o n f l i c t  and t h e  

Supreme Cour t  h a s  j u r i s d i c t i o n  t o  review DeSer io  a l s o  t o  

r e s o l v e  t h e  disharmony. 
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ARGUMENT 

THERE I S  E X P R E S S  AND D I R E C T  C O N F L I C T  
WITH THE D E C I S I O N  BELOW AND S U N S H I N E  
DODGE I N C .  V.  KETCHUM, I N F R A ,  COLE 
V. SOUTHEASTERN F I D E L I T Y  I N S .  C O . ,  
I N F R A ,  AND PRIMA F A C I E  C O N F L I C T  WITH 
RELIANCE I N S .  CO. V. MARYLAND CASUALTY 
C O . ,  I N F R A ,  ALLSTATE V. VALUE RENT-A- - 
CAR, I N F R A ,  AND ALLSTATE V. FOWLER, - 
I N F R A  AND THE SUPREME COURT SHOULD 
E X E R C I S E  I T S  J U R I S D I C T I O N  T O  RESOLVE 
THESE C O N F L I C T S .  

C o m m e r c i a l  U n i o n  I n su rance  C o m p a n y  and A c t i o n  B o l t  & 

T o o l  C o m p a n y  are P e t i t i o n e r s  i n  a s i m i l a r  c e r t io ra r i  

proceeding pending before t h e  S u p r e m e  C o u r t  ( C a s e  N o .  6 7 ,  

4 0 9 )  on t h e  s a m e  i n s u r a n c e  coverage i s s u e .  C o m m e r c i a l  U n i o n  

agrees w i t h  t h e  P e t i t i o n e r ,  A l l s t a t e ,  t h a t  there  i s  d i r ec t  

and express  c o n f l i c t  b e t w e e n  t h e  dec is ion  i n  D e S e r i o  and 

cases f r o m  o the r  D i s t r i c t  C o u r t s ,  i . e .  Sunsh ine  D o d g e ,  i n f r a  

and C o l e  v. Sou theas t e rn ,  i n f r a .  T h e  S u p r e m e  C o u r t  shou ld  

exercise i t s  j u r i s d i c t i o n  and resolve these c o n f l i c t s .  

T h e r e  i s  a lack of u n i f o r m i t y  i n  t h e  dec is ions  of t h e  

D i s t r i c t  C o u r t s  of F l o r i d a  on t h e  e x t e n t  of p r i m a r y  

i n s u r a n c e  coverage w h e n  a lessor f a i l s  t o  c o m p l y  w i t h  F l a .  

S t a t .  Sec t ion  6 2 7 . 7 2 6 3 ( 1 )  t o  s h i f t  p r i m a r y  coverage t o  t h e  

lessee. T h e  s t a t u t e  requires t h e  lessor t o  s t a te  i n  bold 

face type  on t h e  f r o n t  of t h e  lease a g r e e m e n t  t h a t  t h e  

lessee i s  respons ib le  f o r  p r i m a r y  insurance  coverage. 

E x e c u t i v e  d i d  no t  f o l l o w  these s t a t u t o r y  r e q u i r e m e n t s  t o  

s h i f t  i t s  d u t y  of p r i m a r y  coverage t o  A c t i o n  and i t s  i n s u r e r  
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Commercial. 

The trial court in DeSerio found that Industrial 

Indemnity insurer of Executive , the owner/lessor, was 

responsible for primary coverage to the full extent of its 

limits. This was in accord with the recent decisions of the 

Fifth District in Sunshine Dodge, Inc. v. Ketchum, 445 So.2d 

395 (Fla. 5th DCA 1984), and that of the Third District in 

Cole v. Southeastern Fidelity Ins. Co., 10 F.L.W. 1331 (Fla. 

3d DCA, May 28, 1985). 

However, the Fourth District Court of Appeal reversed 

the lower court's finding. It held that, based on the 

authority of Reliance Ins. Co. v. Maryland Casualty Co., 453 

So.2d 854 (Fla. 4th DCA 1984), review granted, Fla. Case No. 

65, 873 (10 F.L.W. April 5, 1985). The owner/lessor was 

only responsible for the statutory amount of $10,000 as 

primary coverage. This determination by the District Court 

directly and expressly conflicts with the decision in 

Sunshine Dodge, supra and in Cole, supra, as they both hold 

that the owner and/or lessor must pay the full extent of his 

liability before any other insurance company. 

DIRECT AND EXPRESS CONFLICT WITH COLE AND SUNSHINE DODGE 

The Fourth District in DeSerio has expressly held that 

based upon Reliance, Industrial, (insurer of the Executive), 

is to provide primary coverage only up to the statutory 

amount of $10,000 and this directly and expressly conflicts 
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with Cole v. Southeastern Fidelity, (A 17) which holds the 

exact opposite. In Cole the Third District found that when 

the lease agreement fails to meet the statutory requirements 

to shift primary coverage to the lessee, then the 

owner/lessor is responsible for primary coverage to the 

entire extent of its liability limits. 

Mr. Cole was insured by State Farm in Canada, where he 

lived. He came to Miami and rented a car from Holiday 

Rent-A-Car, who was insured by Southeastern Fidelity for 

$300,000. Both policies were excess as applied to non-owned 

autos. It was undisputed that because Southeastern had 

failed to comply with 627.7263(1) that it was liable for 

the first $10,000 in coverage. The trial court then found 

State Farm, the driver's insurer, liable for its limits and 

only when those were exhausted would Southeastern have to 

provide coverage. State Farm appealed and the Third 

District reversed holding the owner/lessor's insurer, 

Southeastern, liable not only for the first $10,000 but also 

liable for primary coverage to the full extent of its limits 

Chief Judge Schwartz notes in Cole that there is a lack 

of uniformity in Florida in this field. He further points 

out that it is not clear why in Reliance and DeSerio the 

failure to comply with 627.7263(1) to shift primary coverage 

from the lessor to the lessee should effect the applicable 
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p o l i c i e s .  A p p a r e n t l y  S u n s h i n e  Dodge i s  t h e  o n l y  c a s e  t h a t  

h a s  t h e  c o r r e c t  a n a l y s i s  o f  t h i s  i n s u r a n c e  q u e s t i o n .  S t a t e  

Farm was a  excess p o l i c y ,  a s  was A c t i o n ' s  p o l i c y  w i t h  

Commercial  Union i n  DeSer io .  I t  was h e l d  i n  Co le  t h a t  S t a t e  

Farm was t o  pay o n l y  a f t e r  t h e  f u l l  e x h a u s t i o n  o f  

S o u t h e a s t e r n ' s  p o l i c y  l i m i t s .  L ikewise ,  a p p l y i n g  t h e  Co le  

r a t i o n a l e  t o  DeSer io ,  t h e  excess p o l i c y  o f  A c t i o n  w i t h  

Commercial d o e s  n o t  come i n t o  p l a y  u n t i l  t h e  f u l l  e x t e n t  of  

I n d u s t r i a l ' s  l i a b i l i t y  l i m i t s  a r e  e x h a u s t e d  and  t h e n  t h e  

f u l l  l i m i t s  o f  A l l s t a t e ' s  p o l i c y  i s  e x h a u s t e d .  

I n  S u n s h i n e  Dodge, I n c .  v .  Ketchurn, s u p r a ,  t h e  

i n s u r a n c e  i s s u e  was t r i e d  b e f o r e  t h e r e  was a  d e t e r m i n a t i o n  

o f  l i a b i l i t y .  However, S u n s h i n e  Dodge s tates  t h a t  t h e  

p r i m a r y  c o v e r a g e  i s  w i t h  t h e  l e s s o r .  The F i f t h  D i s t r i c t  

n o t e s  t h a t  b e c a u s e  S u n s h i n e  f a i l e d  t o  m e e t  t h e  r e q u i r e m e n t s  

o f  F l a .  S t a t .  S e c t i o n  627 .7263(1 )  which r e q u i r e s  t h a t  t h e  

l e a s e  ag reemen t  s t a t e  i n  b o l d  t y p e  t h a t  t h e  lessee h a s  t h e  

r e s p o n s i b i l i t y  t o  p r o v i d e  f o r  p r i m a r y  i n s u r a n c e  c o v e r a g e .  

The c o u r t  does  n o t  s a y  t h a t  t h i s  p r i m a r y  c o v e r a g e  i s  l i m i t e d  

t o  $10,000.  The T h i r d  D i s t r i c t  r e l i e d  on S u n s h i n e  Dodge as 

a c o r r e c t  a n a l y s i s  o f  t h e  law and found t h a t  t h e  

o w n e r / l e s s o r  was l i a b l e  f o r  t h e  f u l l  e x t e n t  o f  i t s  l i a b i l i t y  

l i m i t s  b e f o r e  t h e  d r i v e r ' s  i n s u r a n c e  came i n t o  p l a y .  

The c a s e s  o f  S u n s h i n e  Dodge and C o l e  are i n  d i r e c t  

c o n f l i c t  w i t h  DeSer io .  where t h e  f o u r t h  D i s t r i c t  h e l d  t h e  
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owner / lessor  was l i a b l e  only  up t o  t h e  s t a t u t o r y  amount of 

$10,000 i n  prov id ing  primary coverage.  The Supreme Court 

has  j u r i s d i c t i o n  i n  t h e  p r e s e n t  ca se  because t h e r e  i s  

exp res s  and d i r e c t  c o n f l i c t  wi th  t h e  d e c i s i o n  below and t h e  

d e c i s i o n s  of t h e  Third  D i s t r i c t  and F i f t h  D i s t r i c t  i n  Cole 

and Sunshine Dodge. The Court should g r a n t  review i n  t h i s  

c a s e  t o  r e s o l v e  t h e  common problem of  p r i o r i t y  o f  l e v e l s  of 

insurance  coverage,  e s p e c i a l l y  i n  t h e  p r e s e n t  s i t u a t i o n  

where t h e  l e s so r /Execu t ive  has  c l e a r l y  f a i l e d  t o  s h i f t  

primary coverage t o  t h e  l e s see /Ac t ion .  

PRIMA FACIE EXPRESS CONFLICT W I T H  RELIANCE 
I N S .  CO. V. MARYLAND CASUALTY COMPANY. 

I n  a d d i t i o n  t o  t h e  exp res s  and d i r e c t  c o n f l i c t  between 

DeSerio, Sunshine Dodge and Cole, t h e r e  i s  prima f a c i e  

express  c o n f l i c t  wi th  t h r e e  more ca ses  pending review i n  t h e  

Supreme Court .  The Fourth D i s t r i c t  c i t e d  Rel iance In s .  Co. 

v. Maryland Casua l ty  Co., supra ,  ( A  1) a s  c o n t r o l l i n g  

a u t h o r i t y  f o r  l i m i t i n g  t h e  primary coverage o f  I n d u s t r i a l  t o  

$10,000. Rel iance ( A  1) and two companion c a s e s ,  A l l s t a t e  

I n s .  Co. v.  Value Rent-A-Car of F l o r i d a  Inc . ,  463 So.2d 320 

(F l a .  5 t h  DCA 1985) review g ran ted ,  F l a .  Case No. 66, 726; 

and A l l s t a t e  Insurance Co. v. Fowler 

(F l a .  1st DCA 1984) review g ran ted ,  Fla .  Case No. 65, 986 

( A  1 2 )  a r e  a l l  pending review by t h e  Supreme Court.  A l l  

t h r e e  c a s e s  d e a l  wi th  t h e  same insurance  coverage i s s u e  when 
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the lessor fails to meet the requirements of Fla. Stat. 

Section 627.7263(1) for shifting primary coverage to the 

lessee. 

When the District Court of Appeal cites as controlling 

authority a decision that is pending review by the Supreme 

Court this constitutes prima facie express conflict and 

allows the Supreme Court to exercise its jurisdiction. 

Jollie v. Stater 405 So.2d 418 (Fla. 1981); R.J.B. v. 

State, 408 So.2d 1048 (Fla. 1982); R.L.W. v. Stater 409 

So.2d 1072 (Fla. 1st DCA 1982). 

Since the authority relied upon by the Fourth District 

in DeSerio is going to be reviewed by this Court there is no 

question that there is jurisdiction for the Supreme Court to 

review the DeSerio decision also. In addition, the case law 

in Florida is confused as to the coverage issues involved in 

DeSerio. It would greatly benefit the future adjudication 

of accident cases of this type if the Supreme Court would 

accept jurisdiction of the DeSerio case and provide the 

necessary guidelines for resolving all the coverage issues 

questions. 
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C0NCLU:S'ION 

It is respectfully submitted that the decision in 

the present case is in express and direct conflict with 

decisions of other District Courts of Appeal, therefore 

the Supreme Court has jurisdiction to review the case and 

resolve these conflicts. 

Law Offices of RICHARD A. SHERMAN 
Suite 102 N Justice Building 
524 South Andrews Avenue 
Fort Lauderdale, FL 33301 
(305) 525-5885 - Broward 
(305) 940-7557 - Dade 

By: 
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