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I N  THE SUPREME COURT OF FLORTDA 

BARRY ALLAN WILLIAMS, 

P e t i t i o n e r ,  

v. 

STATE OF FLORTDA, 

Respondent,  

1 
1 
1 
1 
) CaseNo .  67,369 
) Appeal No. 84-2701 

PRELIMINARY STATEMENT 

P e t i t i o n e r  s eeks  t o  invoke the j u r i s d i c t i o n  o f  this 

Court pu r suan t  t o  A r t i c l e  V.  S e c t i o n  I I I ( b )  (3)  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  and F l o r i d a  Rule o f  A p p e l l a t e  Procedure  9,03O(a) 

(2)<A)(IV).  

I n  t h i s  b r i e f ,  BARRY ALLAN WILLIAMS w i l l  b e  r e f e r r e d  

t o  as the " P e t i t i o n e r "  and t h e  STATE OF FLORIDA w i l l  b e  r e f e r r e d  

t o  as t h e  "Respondent. " 

STATETENT OF THE CASE AND PACTS 

Respondent,  the S t a t e  o f  F l o r i d a ,  a c c e p t s  the s t a t emen t  

o f  t h e  case and facts as submi t ted  by P e t i t i o n e r  i n  his b r i e f  

on j u r i s d i c t i o n ,  



• SIJMMAP-Y OF THE AP,CU?4ENT 

TJ5is Honorable Court should decline to exercise its 

discretionary jurisdiction in this case inasmuch as there is 

no conflict between the instant case and the decisions of 

the First District Court of Appeal in Harms v, State, 454 So.2d 

689 (Fla. 1st DCA 1984) and Parker v. State, 465 ~o.2d 1361 

(Fla. 1st DCA 1985). Both Harms and Parker are distinguishable 

from the instant cause and, additionally, the trial court 

sub judice did not solely rely on Petitioner's failure to - 
appear as a reason for departing from the presumptive guideline 

sentence. 



'IS sm 
WHETHER THE DECISION I N  WILLIAMS 
v. STATE, So, 2d (F'la, 2d DCA 
1 9 8 3 ) , ~ s E o .  84-201, OPINION 
FILED JUNE 19 ,  1985 [10 F.L,W. 
15431. IS AN EXPRESS AND DIRECT 
CONFLICT WITH HARMS V. STATE, 
454 So.2d 689 ( F l a ,  1 s t  DCA 1984),  
AND PARKER v. STATE, 465 So.2d 
1361 (F la .  1st DCA 1985). 

I n  i t s  dec is ion  below, t h e  F lo r ida  D i s t r i c t  Court 

of Appeal, Second D i s t r i c t ,  express ly  r u l e d  t h a t  P e t i t i o n e r ' s  

r e l i a n c e  upon t h e  dec is ions  rendered by t h e  F i r s t  D i s t r i c t  

Court of  Appeal i n  Harms v. S t a t e ,  454 So.2d 689 (Fla.  1st DCA 

1984), and Parker v. S t a t e ,  465 So,2d 1361 (Fla. 1st DCA 1985),  

was c l e a r l y  misplaced. Inasmuch as  t h e  dec is ions  i n  Harms and 

0 Parker a r e  m a t e r i a l l y  d i s t ingu i shab le  from t h e  i n s t a n t  cause,  

t h i s  Court should not  e x e r c i s e  i t s  d i sc re t ionary  j u r i s d i c t i o n  

where no c o n f l i c t  among decis ions  appears ,  

In Harms, supra ,  t h e  cour t  h e l d  t h a t  a defendant 's  

f a i l u r e  t o  appear f o r  a scheduled sentencing upon revocat ion 

of probat ion d id  no t  c o n s t i t u t e  f o r f e i t u r e  o r  waiver of t h e  

r i g h t  t o  a f f i r m a t i v e l y  s e l e c t  t o  be sentenced pursuant t o  t h e  

gu ide l ines ,  Harms had p led  g u i l t y  i n  1982 t o  a charge of dea l ing  

i n  s t o l e n  property and h i s  probat ion was revoked. Because t h e  

sentencing d id  not  take  p lace  u n t i l  a f t e r  the  e f f e c t i v e  da te  

of t h e  gu ide l ines ,  Harms had t h e  opt ion  t o  a f f i r m a t i v e l y  s e l e c t  

t o  be sentenced pursuant t o  t h e  g u i d e l i n e s ,  The cour t  h e l d  that 

because t h e  r u l e  express ly  provided t h a t  t h e  defendant had t h e  



option t o  s e l e c t  t h e  gu ide l ines ,  f a i l u r e  t o  appear a t  a p r i o r  

sentencing d id  no t  opera te  a s  a f o r f e i t u r e  o r  waiver of t h e  

r i g h t  t o  e l e c t  t h e  gu ide l ines ,  Also,  t h e  cour t  determined t h a t  

t h e  t r i a l  cour t  could n o t  depart  from t h e  guide l ines  s o l e l y  

because of t h e  defendant ' s  f a i l u r e  t o  appear because t h a t  

''would permit t h e  t r i a l  cour t  t o  do i n d i r e c t l y ,  by dev ia t ion ,  

what he cannot do d i r e c t l y  by denying e l e c t i o n  of t h e  r u l e s  

i n i t i a l l y  based s o l e l y  on a p r i o r  f a i l u r e  t o  appear. ' '  (Harms, 

Id .  a t  690) Thus, the cour t  i n  Harms was concerned wi th  t h e  
7 

a b i l i t y  of t h e  defendant t o  a f f i rma t ive ly  s e l e c t  condi t ions 

of sentence i n  accordance wi th  t h e  guide l ines  and does no t  dea l  

wi th  t h e  s i t u a t i o n  presented  t o  t h e  Second D i s t r i c t  below, 

t h a t  i s ,  whether t h e  f a i l u r e  t o  appear a t  a scheduled sentencing 

hear ing  i s  s u f f i c i e n t  reason f o r  depar ture  from the guide l ines  

where t h e  t r i a l  cour t  has  express ly  warned t h e  Appellant t h a t  

such a r e s u l t  would insue  upon f a i l u r e  t o  a2pear.  

In Parker ,  supra ,  t h e  cour t  observed i n  footnote  2 t h a t  

i n  Parker  and i n  Harms t h e  records d id  n o t  suggest t h a t  t h e  

defendant 's  f a i l u r e  t o  appear was w i l l f u l  and i n t e n t i o n a l  o r  

otherwise motivated by a d e s i r e  t o  secure  t h e  a p p l i c a t i o n  of 

t h e  Rule 3.701 sentencing gu ide l ines .  - Sub jud ice ,  however, the 

record a f f i r m a t i v e l y  r e f l e c t s  t h a t  P e t i t i o n e r  w i l l f u l l y  and 

i n t e n t i o n a l l y  f a i l e d  t o  appear f o r  sentencing.  

Perhaps t h e  most s i g n i f i c a n t  reason f o r  a s s e r t i n g  t h a t  

t h e r e  i s  no c o n f l i c t  among t h e  above c i t e d  cases  i s  t h e  f a c t  t h a t  

P e t i t i o n e r  w a s  no t  sentenced s o l e l y  because he had f a i l e d  t o  appear.  



a Specifically,  Pe t i t i ane r ' s  agreement t o  appear a t  sentencing 

was one of the conditions af h i s  plea,  a condition which was 

breached when Pet i t ioner  wi l l fu l ly  and intent ional ly  f a i l ed  

t o  appear. Thus, as Judge Schoonover opined, where a defendant, 

as a condition of the acceptance af h i s  plea ,  agrees t o  a 

departure from the presumptive guidelines sentence i n  the event 

he f a i l s  t o  appear for sentencing, the t r i a l  court may validly 

depart from the guidelines when tha t  defendant wi l l fu l ly  f a i l s  

t o  appear. There i s  no confl ic t  between the instant  case 

and Harms and Parker, -- 



a CONCLUSION 

Based upon t h e  foregoing  and i n  t h e  absence of  any 

express  and d i r e c t  c o n f l i c t ,  t h i s  Honorable Court should 

d e c l i n e  t o  accep t  j u r i s d i c t i o n  o f  t h e  above s t y l e d  cause .  

Respec t fu l ly  submi t ted ,  

J I M  SMITH 
ATTORNEY GENERAL 

A s s i s t a n t  ~ H o r n e ~  General 
1313 Tampa S t r e e t ,  S u i t e  804 
Park T r a m e l l  Bui lding 
Tampa, F l o r i d a  33602 
(813) 272-2670 

COUNSEL FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy of  t h e  

foregoing  has  been fu rn i shed  by U .  S. m a i l  t o  Robert C.  H i l l ,  

At torney f o r  P e t i t i o n e r ,  P. 0 .  Box 1086, 2115 Main S t r e e t ,  

F o r t  Myers, F l o r i d a  33902, this @ day o f  August,  1985. 


