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PRELIMINARY 'STATEMENT 

BARRY ALLEN WILLIAMS, t h e  a p p e l l a n t  i n  t h e  F l o r i d a  D i s t r i c t  

Court o f  Appeal,  Second D i s t r i c t ,  w i l l  b e  r e f e r r e d  t o  a s  t h e  

" P e t i t i o n e r "  i n  t h i s  b r i e f .  The STATE OF FLORIDA, t h e  a p p e l l e e  

i n  t h e  F l o r i d a  Distr ic t  Court o f  Appeal ,  Second D i s t r i c t ,  w i l l  

b e  r e f e r r e d  t o  as t h e  "Respondent." The r e c o r d  on  a p p e a l  which 

i s  con t a ined  i n  two (2 )  volumes w i l l  be  r e f e r r e d  t o  by t h e  symbol 

"R" fo l lowed  by t h e  a p p r o p r i a t e  page number. 



S m R Y  OF THE ARGUMENT 

The trial court did not err by departing from the sentencing 

guidelines where petitioner had expressly agreed to a conditional 

plea agreement and subsequently committed a breach thereof. At 

sentencing, the trial court, inter alia, conditioned sentencing 

in accordance with the guidelines upon petitioner's appearance at 

his scheduled sentencing hearing. Petitioner's willful and 

intentional failure to appear, a breach of his own plea agree- 

ment, permitted the trial court to do what he said he would do 

upon breach of the condition and the departure from the sentencing 

guidelines was warranted. 



ARGUMENT 

WHETHER A TRIAL COURT MAY DEPART 
FROM THE SENTENCING GUIDELINES 
WHERE A DEFENDANT FAILS TO APPEAR 
FOR SENTENCING AND THE TRIAL COURT 
EXPRESSLY C O N D I T I O N E D  SENTENCING 
I N  ACCORDANCE WITH THE GUIDELINES 
UPON THE DEFENDANT'S APPEARANCE 
AT HIS SCHEDULED SENTENCING HEARING. 

In  i t s  dec is ion  below, t h e  Flor ida  D i s t r i c t  Court of Appeals, 

Second D i s t r i c t ,  s p e c i f i c a l l y  held t h a t :  

[Wlhere a  defendant,  a s  a  condi t ion  of the  
acceptance of h i s  p l e a ,  agrees  t o  a  depar ture  
from t h e  presumptive guide l ines  sentence i n  
t h e  event he f a i l s  t o  appear f o r  sentencing,  
t h e  t r i a l  cour t  may depar t  from t h e  guidelines 
upon f inding  t h e  defendant ' s  f a i l u r e  t o  appear 
was w i l l f u l  and i n t e n t i o n a l .  

Williams v .  S t a t e ,  471 So.2d 201, 203 (Fla .  2d DCA 1985). The 

Second Dis t r i c t ' s .  wel l  reasoned dec is ion  was c o r r e c t .  

On May 31, 1984, P e t i t i o n e r  en tered  p leas  of g u i l t y  t o  

• charges of burglary of a  dwelling, grand t h e f t  and p e t i t  t h e f t .  

Said p leas  of g u i l t y  were entered  a s  a  p a r t  of a  p lea  bargain 

where P e t i t i o n e r  was t o  r ece ive  t h e  sentence derived from compu- 

t a t i o n  under t h e  gu ide l ines .  The guide l ines  provided f o r  any 

non-s ta te  pr i son  sanct ion  (R.44). However, t h e  t r i a l  cour t  

conditioned P e t i t i o n e r ' s  sentence upon t h r e e  (3) th ings ,  t o  

w i t ;  (1) P e t i t i o n e r ' s  c r iminal  record was a s  represented ,  

(2) t h a t  P e t i t i o n e r  reappear before  t h e  t r i a l  cour t  on J u l y  20, 

1984, a t  2: 00 p.m. i n  order  t o  be sentencing,  and (3) t h a t  

P e t i t i o n e r  engage i n  no f u r t h e r  cr iminal  a c t i v i t y  (R.21). 

P e t i t i o n e r  was advised by t h e  t r i a l  cour t  t h a t  i f  one of t h e  

condi t ions  was n o t  met, t h e  cour t  would n o t  be bound by i t s  

promise t o  sentence i n  accordance with t h e  guide l ines  and t h a t  

P e t i t i o n e r  could be sentenced t o  up t o  20 years  i n  pr i son  (R.22). 



P e t i t i o n e r  understood t h e  condi t ions  and tendered h i s  

a pleas  of g u i l t y  (R.22). P e t i t i o n e r  d id  no t  appear before  the  

t r i a l  cour t  on J u l y  20, 1984 and he was subsequently picked up 

i n  Texas and t ranspor ted  by p r i soner  t r a n s p o r t  t o  Lee County 

(R.38). A t  sentencing on November 13, 1984, t h e  t r i a l  cour t  noted 

t h a t  P e t i t i o n e r ' s  f a i l u r e  t o  appear on J u l y  20th was reason t o  

r e l e a s e  t h e  t r i a l  cour t  from t h e  promised sentence under t h e  

guide l ines .  The t r i a l  court  determined t h a t  he was going t o  

depart  from t h e  gu ide l ines  because of  Appel lant ' s  w i l l f u l  f a i l u r e  

t o  appear i n  t h a t  i t  was apparent t h a t  P e t i t i o n e r  was no t  a  

s u i t a b l e  person t o  be sentenced t o  probat ion (R.39). The t r i a l  

cour t  depar ture  from t h e  guide l ines  was warranted based upon 

t h e  foregoing f a c t u a l  r e c i t a t i o n .  

In  h i s  b r i e f ,  P e t i t i o n e r  r e l i e s ,  a s  he d i d  before  t h e  

a D i s t r i c t  Court, upon t h e  dec is ions  rendered by t h e  F i r s t  D i s t r i c t  

Court of Appeal i n  Harms v .  S t a t e ,  454 So.2d 689 (Fla .  1st DCA 

1984) and Parker v .  S t a t e ,  465 So.2d 1361 (Fla .  1st DCA 1985).  

In  i t s  dec is ion  below, t h e  Second D i s t r i c t  s p e c i f i c a l l y  found 

t h a t  both Harms and Parker were m a t e r i a l l y  d i s t ingu i shab le  

from t h e  i n s t a n t  case .  I n  Harms, t h e  cour t  was concerned wi th  

t h e  a b i l i t y  of t h e  defendant t o  a f f i rma t ive ly  s e l e c t  a p p l i c a t i o n  

of t h e  sentencing gu ide l ines .  In  Parker ,  supra,  t h e  cour t  

observed i n  footnote  2  t h a t  i n  Parker and Harms t h e  records 

d id  n o t  suggest t h a t  t h e  defendant ' s  f a i l u r e  t o  appear was 

w i l l f u l  and i n t e n t i o n a l  o r  otherwise motivated by a  d e s i r e  t o  

secure t h e  app l i ca t ion  of t h e  Rule 3.701 sentencing gu ide l ines .  



Sub judice ,  however, t h e  record a f f i rmat ive ly  r e f l e c t s  t h a t  - 

P e t i t i o n e r  w i l l f u l l y  and i n t en t i ona l l y  f a i l e d  t o  appear f o r  

sentencing.  Thus, n e i t h e r  Harms nor Parker dea l  with t he  

s i t u a t i o n  presented t o  t he  D i s t r i c t  Court below, t h a t  i s ,  

whether t h e  f a i l u r e  t o  appear a t  a  scheduled sentencing hearing 

i s  s u f f i c i e n t  reason f o r  depar ture  from t h e  guidel ines  where a 

t r i a l  cour t  has expressly warned the  Pe t i t i one r  t h a t  such a  

r e s u l t  would ensue upon f a i l u r e  t o  appear.  

P e t i t i o n e r  a l s o  a s s e r t s  t h a t  "it i s  obvious t h a t  [ t h e  t r i a l  

cour t ]  sought t o  avoid t h e  mandatory app l i ca t ion  of the  sentencing 

guidel ines  by making t h e i r  app l i ca t ion  condi t ional  upon P e t i t i o n e r  

abiding by t he  t h r e e  condit ions imposed by t h e  cour t .  This t he  

sentencing court  i s  c l e a r l y  forbidden t o  do." ( P e t i t i o n e r ' s  

b r i e f  a t  page 5) This content ion i s  simply without me r i t .  

In  no way d id  t h e  t r i a l  court  attempt t o  avoid t he  app l i ca t ion  

of t h e  sentencing guidel ines .  The b a l l  was so l e ly  i n  P e t i t i o n e r ' s  

court  a s  t o  whether t h e  sentencing guidel ines  would be app l i ed .  

As t h e  Second D i s t r i c t  observed, "If  Appellant had f u l f i l l e d  a l l  

of t h e  condit ions a t tached t o  h i s  plea agreement, t he  t r i a l  cour t  

would have been precluded from sentencing Appellant ou t s ide  of 

t h e  guidel ines ."  Williams, supra ,  a t  203. Once Pe t i t i one r  

f a i l e d  t o  comply with a  condit ion of h i s  p lea  agreement, t h e  

t r i a l  court  was j u s t i f i e d  i n  depart ing from t h e  guidel ines .  - See, 

Geter V.  S t a t e ,  473 So.2d 31 (Fla .  1st DCA 1985); Johnson v. S t a t e ,  

458 So.2d 850 (Fla.  2d DCA 1984); Bell v. S t a t e ,  453 So.2d 478 

(Fla .  2d DCA 1984). 



P e t i t i o n e r  a l s o  claims t h a t  a depar ture  from t h e  gu ide l ines  

i s  n o t  warranted where based upon f a c t o r s  r e l a t i n g  t o  t h e  i n s t a n t  

of fense  f o r  which convic t ions  have no t  been obta ined .  I n  support  

t h e r e o f ,  P e t i t i o n e r  r e l i e s  on Monti v .  S t a t e ,  So. 2d - (Fla .  

5 t h  DCA 1985), Case No. 85-612, Opinion f i l e d  December 26, 1985 

[11 SLW 611. I n  Monti, t h e  F i f t h  D i s t r i c t  agreed t h a t  f a i l u r e  

t o  appear,  s tanding a lone ,  i s  n o t  a s u f f i c i e n t  b a s i s  f o r  depar ture  

inasmuch a s  such conduct amounts t o  cr iminal  contempt. However, t h e  

i n s t a n t  case  i s  e a s i l y  d i s t i n g u i s h a b l e  from Monti and t h e  F i r s t  

D i s t r i c t  dec is ions  i n  Harms, supra ,  and Parker ,  supra.  The cour t  

below s p e c i f i c a l l y  found t h a t  P e t i t i o n e r  w i l l f u l l y  and i n t e n t i o n a l l y  

f a i l e d  t o  appear f o r  h i s  sentencing hearing.  This w i l l f u l  and 

i n t e n t i o n a l  f a i l u r e  t o  appear i s  n o t  merely another  o f fense ,  but 

r a t h e r  i t  i s  a c l e a r  breach of a condi t ion of a p lea  t o  which t h e  

P e t i t i o n e r  had express ly  agreed. The Second D i s t r i c t  below 

premised i t s  dec i s ion  n o t  on t h e  f a c t  t h a t  t h e r e  was a f a i l u r e  

t o  appear,  but  r a t h e r  t h a t  t h e  promise t o  appear on a spec i f i ed  

da te  was one of t h e  condi t ions  of a p lea  which P e t i t i o n e r  breached. 

The i n s t a n t  case  i s  exacerbated by t h e  f a c t  t h a t  P e t i t i o n e r  

was re l eased  on h i s  own recognizance a f t e r  he tendered h i s  condi- 

t i o n a l  g u i l t y  p l e a s .  As aforementioned, t h e  t r i a l  cour t  express ly  

conditioned imposit ion of sentence i n  accordance wi th  the  guide- 

l i n e s  on P e t i t i o n e r ' s  appearance a t  t h e  Ju ly  20th sentencing 

hearing.  Thus, when P e t i t i o n e r  f a i l e d  t o  appear from a scheduled 

sentencing hearing,  he was i n  breach of t h e  agreement reached with 

t h e  t r i a l  c o u r t .  The computation of t h e  sentencing gu ide l ines  i n  

t h i s  case  indica ted  t h a t  P e t i t i o n e r  should have received "any non- 

s t a t e  pr ison sanct ion" (R .  44).  A t  t h e  sentencing hearing on 



November 13, 1984, t h e  t r i a l  cour t  noted t h a t  p e t i t i o n e r ' s  

a f a i l u r e  t o  appear on J u l y  20th was reason t o  r e l e a s e  t h e  t r i a l  

cour t  from t h e  promised sentence under t h e  gu ide l ines .  The t r i a l  

cour t  determined t h a t  he was going t o  depar t  from the  guide l ines  

because of P e t i t i o n e r ' s  f a i l u r e  t o  appear i n  t h a t  it was apparent 

t h a t  P e t i t i o n e r  was not  a  s u i t a b l e  person t o  be sentenced t o  

probation (R.39). The t r i a l  cour t  c o r r e c t l y  recognized t h a t  a  

defendant should no t  be permit ted t o  agree t o  c e r t a i n  condi t ions 

i n  a  plea bargain and then ignore h i s  own agreement wi th  impunity. 

Also, i f  P e t i t i o n e r  agreed t o  appear and then d id  no t  do so ,  i t  

i s  apparent t h a t  p lac ing  P e t i t i o n e r  on probat ion would be 

i l l o g i c a l  i n  l i g h t  of t h e  f a c t  t h a t  P e t i t i o n e r  d id  not  fol low 

h i s  agreed-to condi t ion ,  much l e s s  t h e  condi t ions imposed by t h e  

t r i a l  cour t  and probat ion o f f i c e r .  

• - Sub judice ,  P e t i t i o n e r  expressly acknowledged t h a t  t h e  

t r i a l  cour t  could sentence P e t i t i o n e r  t o  up t o  twenty (20) years  

i n  p r i son  f o r  breach of a  condi t ion  of p lea  (R.22). Even knowing 

t h i s ,  P e t i t i o n e r  s t i l l  chose t o  w i l l f u l l y  and i n t e n t i o n a l l y  f a i l  

t o  appear before  t h e  t r i a l  cour t  f o r  sentencing.  Inasmuch a s  

P e t i t i o n e r  agreed t o  a  depar ture  from t h e  presumptive guide l ines  

sentence a s  a  condi t ion  of t h e  acceptance of h i s  p l e a ,  t h e  

t r i a l  cour t  c o r r e c t l y  and j u s t i f i a b l y  departed from t h e  gu ide l ines .  



'CON CZUS'I'ON 

Based upon t h e  foregoing  r ea sons ,  argument and a u t h o r i t i e s ,  

t h e  d e c i s i o n  o f  t h e  F l o r i d a  D i s t r i c t  Court o f  Appeal, Second 

D i s t r i c t ,  should be  a f f i rmed by t h i s  Honorable Court .  

Respec t fu l ly  submi t ted ,  

J I M  SMITH 
ATTORNEY GENERAL 

ROBERT J.- WUSS 
Assistant At torney General  
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