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BARKETT, J .  

W e  h a v e  f o r  r e v i e w  W i l l i a m s  v .  S t a t e ,  471 So.2d 201   la. 

2d DCA 1 9 8 5 ) ,  b e c a u s e  o f  d i r e c t  and e x p r e s s  c o n f l i c t  w i t h  Monti  

v .  S t a t e ,  480 So.2d 223 ( F l a .  5 t h  DCA 1 9 8 5 ) .  W e  h a v e  

j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 3 ) ,  F l a .  C o n s t .  W e  quash  t h e  

d e c i s i o n  below and  remand f o r  r e s e n t e n c i n g .  

B a r r y  A l l a n  W i l l i a m s  was c h a r g e d  w i t h  b u r g l a r y  o f  a 

d w e l l i n g  and two c o u n t s  o f  g r a n d  t h e f t .  The crimes were 

commit ted i n  J a n u a r y  1984.  H e  p l e d  g u i l t y  t o  t h e  b u r g l a r y  

c h a r g e ,  t o  one  o f  t h e  g r a n d  t h e f t  c h a r g e s ,  and t o  a c h a r g e  o f  

p e t i t  t h e f t  i n  c o n n e c t i o n  w i t h  t h e  second  g r a n d  t h e f t  c h a r g e  

unde r  a n  ag reemen t  w i t h  t h e  s t a t e .  

A t  t h e  p l e a  h e a r i n g ,  t h e  t r i a l  judge  in fo rmed  W i l l i a m s  

t h a t  h e  would b e  s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s  unde r  t h r e e  

c o n d i t i o n s :  1) t h a t  h i s  c r i m i n a l  r e c o r d  w a s  what  h e  s a i d  it was; 

2 )  t h a t  h e  r e a p p e a r  f o r  s e n t e n c i n g  on  J u l y  20,  1984;  and  3 )  t h a t  

h e  r e f r a i n  f rom e n g a g i n g  i n  any f u r t h e r  c r i m i n a l  a c t i v i t y .  

W i l l i a m s  a g r e e d  t o  t h e s e  t h r e e  c o n d i t i o n s  and w a s  r e l e a s e d  on  h i s  

own r e c o g n i z a n c e .  ' H e  f a i l e d  t o  a p p e a r  f o r  s e n t e n c i n g  on  J u l y  20, 

and a n  a r res t  w a r r a n t  w a s  i s s u e d .  W i l l i a m s  w a s  found i n  Texas  

and r e t u r n e d  t o  F l o r i d a  on  Oc tobe r  1 0 ,  1984.  



A s e n t e n c i n g  h e a r i n g  was h e l d  on November 13 ,  1984. Under 

t h e  g u i d e l i n e s ,  Wi l l i ams '  recommended s e n t e n c e  was any n o n s t a t e  

p r i s o n  s a n c t i o n .  The judge a d j u d i c a t e d  Wil l iams g u i l t y  and 

s e n t e n c e d  him o u t s i d e  t h e  g u i d e l i n e s  t o  s e r v e  c o n c u r r e n t  terms of 

f i f t e e n  y e a r s  on t h e  b u r g l a r y  c h a r g e ,  f i v e  y e a r s  o n  t h e  grand 

t h e f t  c h a r g e ,  and s i x t y  days  on t h e  p e t i t  t h e f t  c h a r g e .  The 

d i s t r i c t  c o u r t  upheld t h e  t r i a l  c o u r t ' s  d e p a r t u r e  from t h e  

g u i d e l i n e s .  

Under s e c t i o n  921.001 ( 4 )  ( a ) ,  F l o r i d a  S t a t u t e s  (1985) , and 

F l o r i d a  Rule of  C r i m i n a l  P rocedure  3 .701(d)  ( l l ) ,  a  t r i a l  judge i s  

o b l i g a t e d  t o  s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  u n l e s s  h e  g i v e s  c l e a r  

and c o n v i n c i n g  r e a s o n s  f o r  d e p a r t u r e .  I n  t h e  s e n t e n c i n g  o r d e r  i n  

t h i s  c a s e ,  t h e  r e a s o n  g i v e n  f o r  d e p a r t u r e  was t h a t  ". . . 
DEFENDANT D I D  NOT APPEAR FOR SENTENCING ON JULY 20, 1984." 

Accord ing ly ,  t h e  i s s u e  p r e s e n t e d  i s  whether  a  d e f e n d a n t ' s  f a i l u r e  

t o  a p p e a r  f o r  s e n t e n c i n g  c o n s t i t u t e s  a  c l e a r  and conv inc ing  

r e a s o n  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s .  

Although t h e  d e c i s i o n  under review approves  d e p a r t u r e  f o r  

t h i s  r e a s o n ,  t h e  F i f t h  D i s t r i c t  i n  Monti e x p r e s s e s  a n  opposing 

view. I n  Monti,  t h e  a p p e l l a t e  c o u r t  r e v e r s e d  a  d e p a r t u r e  

s e n t e n c e  based  on t h e  d e f e n d a n t ' s  f a i l u r e  t o  appear  a t  

s e n t e n c i n g ,  n o t i n g  t h a t  it  i s  i m p e r m i s s i b l e  t o  d e v i a t e  from t h e  

g u i d e l i n e s  based upon a  cr ime f o r  which t h e  d e f e n d a n t  h a s  n o t  

been  c o n v i c t e d .  - See F l a .  R .  C r i m .  P.  3 . 7 0 1 ( d ) ( 1 1 ) .  The c o u r t  

t h e n  reasoned  t h a t  b e c a u s e  t h e  d e f e n d a n t  i n  t h a t  c a s e  had n o t  

been  c o n v i c t e d  o f  f a i l u r e  t o  a p p e a r ,  t h e  t r i a l  c o u r t  improper ly  

d e p a r t e d  from t h e  recommended s e n t e n c e .  Moreover, a s  t h e  c o u r t  

p o i n t e d  o u t  i n  Monti ,  had a  c o n v i c t i o n  been o b t a i n e d ,  it would b e  

c o n s i d e r e d  i n  computing t h e  g u i d e l i n e s  s c o r e  and,  t h u s ,  c o u l d  n o t  

j u s t i f y  d e p a r t u r e .  

Without  e x p r e s s i n g  a  r a t i o n a l e ,  t h e  F i r s t  D i s t r i c t  i n  

Harms v. S t a t e ,  454 So.2d 689 ( F l a .  1st DCA 1 9 8 4 ) ,  review d e n i e d ,  

461 So.2d 116 ( F l a .  1 9 8 5 ) ,  and P a r k e r  v.  S t a t e ,  465 So.2d 1361 

 la. 1st DCA 1 9 8 5 ) ,  h a s  a l s o  h e l d  t h a t  a  s e n t e n c i n g  c o u r t  c a n n o t  



deny application of the sentencing guidelines based solely on a 

defendant's failure to appear. 

The court below based its holding to the contrary on the 

fact that Williams acquiesced to the conditions imposed by the 

trial court as a prerequisite to the court's compliance with the 

sentencing guidelines law. We hold that departing from the 

guidelines because a defendant has failed to appear is not 

permissible as it does not constitute a clear and convincing 

reason for departure. Moreover, we hold that a defendant's 

acquiescence cannot confer authority on the court for such 

departure. 

We are, first of all, persuaded by the rationale of the 

Fifth District in Monti. Failure to appear for sentencing as 

required in a criminal case is itself a criminal offense 

violating section 843.15, Florida Statutes (1985) , and 

specifically punishable by up to five years in prison. See 

S S  843.15(1) (a), 775.082(3) (d), Fla. Stat. (1985). Thus, had the 

defendant been tried and found guilty of failing to appear for 

sentencing, any sentence in excess of five years would have been 

an illegal one. Were we to permit the deviation from the 

guidelines because of a defendant's failure to appear, we would, 

in essence, be circumventing the legislatively established 

punishment of five years by eliminating the trial. With a trial, 

a defendant could be sentenced to only five years. Without a 

trial, he could be sentenced to any period within the statutory 

maximum (for - all his pending offenses) that the judge might 

'section 843.15. Florida Statutes (1985) , provides in 
part : 

(1) Whoever, having been released pursuant to 
chapter 903, willfully fails to appear before any 
court or judicial officer as required shall incur a 
forfeiture of any security which was given or pledged 
for his release and, in addition, shall: 

(a) If he was released in connection with a 
charge of felony or while awaiting sentence or 
pending review by certiorari after conviction of any 
offense, be guilty of a felony of the third degree, 
punishable as provided in s. 775.082, s. 775.083, or 
s. 775.084 . . . . 



( a r b i t r a r i l y )  choose2 wi thout  any hope of p a r o l e . 3  Such a  

Kafkaesque s i t u a t i o n  cannot be permi t ted .  A s  t h e  Monti c o u r t  

c o r r e c t l y  concludes ,  pe rmi t t i ng  depa r tu re s  f o r  an o f f e n s e  f o r  

which a  defendant  has  no t  been convicted i s  c l e a r l y  p r o h i b i t e d  by 

F l o r i d a  Rule of Criminal  Procedure 3.701 ( d )  (11) . 
Nor a r e  we persuaded t h a t  t h e  d e f e n d a n t ' s  "acquiescence"  

t o  t h e  cond i t i ons  imposed by t h e  t r i a l  judge makes a  d i f f e r e n c e .  

A t r i a l  c o u r t  cannot  impose an i l l e g a l  sen tence  pursuant  t o  a  

p l e a  barga in .  See Robbins v. S t a t e ,  413 So.2d 840 ( F l a .  3d DCA 

1982) ( a p p e l l a t e  review i s  always a v a i l a b l e  where a  c o u r t  has  

imposed an i l l e g a l  sen tence ,  even i f  t h e  judgment and sen tence  

r e s u l t e d  from a  g u i l t y  p l e a ) ;  Smith v. S t a t e ,  358 So.2d 1 1 6 4  

( F l a .  2d DCA 1978) ( a p p e l l a n t  may appea l  from an i l l e g a l  sen tence  

even when he  has  e n t e r e d  a  g u i l t y  p l e a ) .  S i m i l a r l y ,  a  t r i a l  

c o u r t  cannot make t h e  f a i l u r e  t o  appear a  proper  b a s i s  f o r  

depa r tu re  by simply cond i t i on ing  acceptance of a  g u i l t y  p l e a  upon 

t h e  d e f e n d a n t ' s  agreement t o  accep t  a  depa r tu re  sen tence  i f  he 

f a i l s  t o  appear .  A defendant  cannot  by agreement con fe r  on t h e  

c o u r t  t h e  a u t h o r i t y  t o  impose an i l l e g a l  sen tence .  I f  a  

depa r tu re  i s  n o t  supported by c l e a r  and convincing reasons ,  t h e  

mere f a c t  t h a t  a  defendant  ag rees  t o  it does no t  make it a  l e g a l  

sen tence .  

Accordingly,  we quash t h e  d e c i s i o n  below and remand f o r  

r e sen tenc ing  i n  accordance wi th  t h i s  op in ion .  

I t  i s  s o  ordered .  

McDONALD, C . J . ,  and ADKINS, BOYD, EHRLICH and SHAW, JJ. ,  Concur 
OVERTON, J . ,  D i s sen t s  w i th  an op in ion  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND,  IF  
FILED, DETERMINED. 

'chapter  86-273 , s e c t i o n  1, Laws of F l o r i d a ,  amends 
s e c t i o n  921.001 ( 5 )  , F l o r i d a  S t a t u t e s ,  t o  provide t h a t  I' [t]  he 
e x t e n t  of d e p a r t u r e  from a  g u i d e l i n e  sen tence  s h a l l  no t  be 
s u b j e c t  t o  a p p e l l a t e  review." 

3 ~ e c t i o n  921.001 ( 8 )  , F l o r i d a  S t a t u t e s  (1985) , provides  
t h a t  p r i s o n e r s  sentenced under t h e  g u i d e l i n e s  a r e  no longer  
e l i g i b l e  f o r  p a r o l e .  



?' 
OVERTON, J . ,  d i s s e n t i n g .  

I would ho ld  t h a t  f a i l u r e  t o  appear  f o r  s e n t e n c i n g  i s  a  

v a l i d  r e a son  f o r  d e p a r t u r e .  Under t h e  c i rcumstances  of  t h i s  

c a s e ,  I would l i m i t  t h e  d e p a r t u r e  s e n t e n c e  t o  f i v e  y e a r s ,  t h e  

maximum s e n t e n c e  t h a t  cou ld  b e  imposed f o r  f a i l u r e  t o  appear  f o r  

s en t enc ing .  
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