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STATEMmT OF THE CASE AND OF THE FACTS 

The d i s t r i c t  c o u r t  below i n  an appea l  t aken  t o  it by t h e  defendants  

from t h e  t r i a l  c o u r t  was c a l l e d  upon t o  determine whether i n  an  a l l e g e d  

p o l i c e  b r u t a l i t y  case ,  t h e  involved p o l i c e  o f f i c e r  could be  he ld  "person- 

a l l y  l i a b l e  f o r  h i s  neg l igen t  conduct occur r ing  i n  t h e  cou r se  o f  h i s  

d u t i e s "  (See App. 3) under t h e  v e r s i o n  o f  F l o r i d a  S t a t u t e  768.28 ( 9 )  w?lkh  

was i n  effect on t h e  d a t e  of  t h e  involved i n c i d e n t ,  November 27, 1979. 

The s a i d  s t a t u t o r y  subsea t ion  i n  effect on t h a t  dint@ yeads as fol lows:  

"No o f f i c e r ,  employee, o r  agen t  of t h e  s t a t e  
o r  i t s  subd iv i s ions  s h a l l  b e  he ld  pe r sona l ly  
l i a b l e  i n  t o r t  f o r  a f i n a l  ,judgment which has 
-- 

been rendered a p a i n s t  him f o r  any i n j u r i e s  o r  
damapes s u f f e r e d  as a r e s u l t  o f  any a c t ,  event ,  
o r  omission of a c t i o n  i n  t h e  scope of h i s  em- 
ployment o r  func t ion ,  un l e s s  such o f f i c e r ,  em- 
ployee, o r  agent  ac t ed  i n  bad f a i t h  o r  wi th  
mal ic ious  purpose o r  i n  a manner e x h i b i t i n g  
wanton and w i l l f u l  d i s r e g a r d  of  human r i g h t s ,  
s a f e t y ,  o r  p rope r ty  (emphasis supp l i ed ) .  " 

I n  t h e  adverse  f i n a l  judgnent appealed t o  t h e  d i s t r i c t  c o u r t  below, 

$100,000 was awarded t o  t h e  p l a i n t i f f  and a g a i n s t  bo th  t h e  employing 

mun ic ipa l i t y ,  C i t y  of North Bay Vi l lage ,  and t h e  s a i d  p o l i c e  o f f i c e r ,  

J. OFt, b a s 4  upon t h e  v e r d i c t  of  t h e  ,jury (App. 2 ) .  I n  its o rde r  on 

t h e  defendants '  pos t  t r i a l  motions, t h e  t r i a l  c o u r t  " a c k n ~ w l e d g e d ~ ~  t h a t  

under t h e  s a i d  Sec t ion  768.28 (9 ) ,  F l o r i d a  S t a t u t e s  1979, t h e  recovery 

was l i m i t e d  t o  $50,000 frm t h e  c i t y  b u t  it he ld  t h a t  t h e m  was no 

l i m i t a t i o n  wi th  respect t o  recovery  by t h e  p l a i n t i f f  from t h e  p o l i c e  

o f f i c e r  (App. 2 ) .  

On t h e  appea l  from t h i s  r u l i n g ,  t h e  d i s t r i c t  c o u r t  below he ld  

t h a t  under S e c t i o n  768.28 ( 5 ) .  F l o r i d a  S t a t u t e s  1979, whi le  t h e  c i t y  

could on ly  b e  he ld  l i a b l e  f o r  $50,000, "it (i .e. ,  t h e  c i t y ) - ,  ,indemni- 

fies t h e  o f f i c e r  f o r  t h a t  sum of  money and he  remains l i a b l e  f o r  t h e  



On Ju ly  2, 1985, which was subsequent t o  t h e  rendering of t h e  

decis ion  i n  t h e  i n s t a n t  case  by t h e  d i s t r i c t  cour t  below, an3 subsequent 

t o  the ent.pg sf t h e  order  of t h e  d i s t r i c t  cour t  below denying t h e  defen- 

dan t s*  p e t i t i o n  f o r  rehearing,  t h e  D i s t ~ 5 e t  Court of Appeal of Flor ida ,  

F i r s t  D i s t r i c t ,  rendered i t s  dee i s ion  i n  Rice v. Grimes, 10 F.L.W. 1621, 

i n  which t h a t  cour t  s t a t e d ,  i n  pe r t inen t  p a r t  (on page 162218 

"The 1979 amendment completely de le ted  t h e  
c o n f l i c t i n g  second sentence r e l a t i n g  t o  
indemnificat ion and a d d i t i o n a l l y  provided 
t h a t  t h e  employee would have no l i a b i l i t y  
on a judgment entered aga ins t  him unless  
t h e  employee acted i n  bad f a i t h  o r  with 
malicious purpose o r  i n  a manner exh ib i t ing  
wanton and w i l l f u l  d is regard  of human r i g h t s ,  
s a fe ty ,  and property. By d e l e t i n g  t h e  second 
sentence r e l a t i n g  t o  indemnification, t h e  
l e g i s l a t u r e  el iminated t h e  inconsistency 
which was t h e  b a s i s  of t h e  r u l i n g s  i n  Talmad~e 
I1 a d  subsequent cases.  The e l iminat ion  of 
t h e  incons i s t en t  indemnificat ion provision 
renders t h e  meaning of t h e  s t a t u t e  and t h e  
i n t e n t i o n  of t h e  l e g i s l a t u r e  very c l e a r ,  i.e., 
i n  causes of a c t i o n  accruinn from June 6 ,  1979 
t o  June 30, 1980, public  employees have no 
personal  l i a b i l i t y  on judgments entered aga ins t  
them unless  they acted i n  bad f a i t h  o r  with 
malicious purpose o r  with a w i l l f u l  and wanton 
d is regard  of human r i p h t s ,  s a f e t y  and property. 
Because t h e  cause of a c t i o n  in t h i s  appeal  
accrued on October 22, 1979, t h e  1979 law applied 
(emphasis added). l1 

The defendants f i l e d  both a Notice t o  Invoke Discret ionary Ju r i s -  

d i c t i o n  and a N o t i ~ e  0% Appeal t o  t h i s  Court and t h e s e  two causes were 

consolidated. 

The Court should t ake  j u r i s d i c t i o n  h e ~ e i w  because t h e  decis ions ,  

respect ive ly ,  of t h e  d i s t r i c t  cour t  below 9n t h e  i n s t a n t  cause and of 

t h e  first d i s t r i c t  cour t  i n  Rice v. G r i m e s ,  express ly  and d i r e c t l y  

c o n f l i c t  with reference t o  t h e  personal  l i a b i l i t y  v e l  non under Sect ion  

768.28 (91, F lor ida  S t a t u t e s  1979, of a governmental employee, e tc . ,  f o r  

a ' k i t h 3  w the scope of emplotpent, non-malicious , e t c  . , t o r t .  
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The Court should t ake  , jur isdic t ion here in  under A r t .  V, Sect .  3(b) (1). 

Fla.Const. and u d e ~  t h e  "Inherency Doctrinev1 because t h e  d i s t r i c t  c s u r t  

e f fec t ive ly  inval idated  t h a t  port ion of Section 768.28 (91, Flor ida  S t a t u t e s  

1979, which provides t h a t  t h e r e  is no personal l i a b i l i t y  thereunder a s  t o  a 

governmental agent o r  employee who commits a "thin t h e  scope of employ- 

ment" non-malicious type t o r t ,  

ARGUMENT 

I. 

THIS COURT SHOULD TAKE JURISDICTION UNDER ART. V, 
SECT. 3 (b)3, FM .CONST I N  THIS CAUSE BECAUSE 
THE DECISION OF THE DISTRICT COURT BELOW EXPRESSLY 
AND DIRECTLY CONFLICTS WITH THE DECISION OF THE 
DISTRICT COURT OF APPEAL OF FLORIDA, FIRST DISTRICT, 
AS TO 6JHETFER UNDER SECT. 768.28 (9) ,  FLORIDA STATUTES, 
A GOVEIiNMENTAL ENPLOYEE IS PEERSONALLY LIABLE FOR TORTS 
CCNMITTED W I T H I N  THE SCOPE OF HIS EMPLOYMENT WHICH ARE 
NOT SHOWN TO BE WITH MALICIOUS PURPOSE OR I N  A MANNER 
EXHIBITING WANTON AND WILLFUL DISREGARD OF HUMAN RIGHTS, 
SAFETY OR PROPERTY QR I N  BAD FAITH. 

There can be no quest ion but  t h a t  t h e  c o n f l i c t  between t h e  two involved 

d i s t r i c t  cour t  opinions i s  d i r e c t .  I n  t h e  d i s t r i c t  cour t  decis ion i n  the  

i n s t a n t  cause, t h e  holding was t h a t  t h e  governmental employee was jmssonally 

l i a b l e  f o r  h i s  t o r t  under Sect ion 768.28 (91, Flor ida  S t a t u t e s  1979, while 

i n  t h e  first d i s t r i c t  c o u ~ t ' s  Rice v,  Grimes, supra, t h e  holding was t h a t  

under t h e  sa id  s t a t u t o r y  subsection t h e  governmental employee was not per- 

s onally l i a b l e .  

The only quest ion t h a t  is r e a l l y  involved is  whether t h e  conf l i c t ing  

decis ions  of t h e  two d i s t r i c t  cour ts  a r e  llexpresslyll a s  wel l  a s  l ldirect lyl l  

conf l i c t ing ,  and t h a t  quest ion was s e t t l e d  by t h i s  Court i n  Ford Motor Co. 

v. Kikis, 401 So,2d 1341 ( ~ l a . 1 9 8 1 ) ~  i n  which t h i s  Court s t a t ed ,  i n  pert in-  

e n t  pa r t  ( a t  p. 1342) r 

"It is not necessary t h a t  a d i s t r i c t  cour t  
e x p l i c i t l y  i d e n t i f y  c o n f l i c t i n g  d i s t r i c t  
cour t  or  supreme cour t  decis ions  i n  i ts 
opinion i n  order t o  c r e a t e  an 'express'  
c o n f l i c t  under sec t ion  3(b)3.11 
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ARGUMENT 

THIS COURT SHCHJLD TAKE JURISDICTION HEREIN 
UNDER ART. V,  3 ( b ) l ,  FLA.CONST. AND THROUGH 
THE "INHERENCY DOCTRINE" BECAUSE THE DISTRICT 
COURT BELOW INVALIDATED THAT PORTION OF SECT. 
768.28 (9) ,  FLORIDA STATUTES 1979, WHICH PRO- 
VIDES THAT THERE IS NO PERSONAL LIABILITY 
THEREUNDER FOR GOVERNMENTAL EMPLOYEES COMMITTING 
WITHIN THE SCOPE OF FNPLOYMENT TORTS WHICH ARE 
NOT SHOWN TO BE DONE I N  BAD FAITH, WITH MALIC- 
IOUS PURPOSE, OR EXHIBITING WANTON AND WILLFUL 
DISREGARD OF HUMAN RTGHTS, SAFETY, OR F'ROPERTY. 

A r t .  V,  3 ( b ) l ,  Fla.Const. mandates review by t h i s  Court of 

d i s t r i c t  c o u r t  decis ions  l ldeclaring i n v a l i d w  a s t a t e  s t a t u t e .  This 

prevision,  which was added t o  t h e  Flor ida  Const i tu t ion  by t h e  1980 

amendments the re to ,  

In  t h e  i n s t a n t  cause, t h e  d i s t r i c t  c o u r t  below inval ida ted  p a r t  

but  not a l l  of t h e  involved s t a t u t o r y  subsect ion bu t  it appears c l e a r  

under t h e  law t h a t  a "3(b)lf1 appeal  applles to d l . s t r i e t  cour t  decis ions  

d e c l a r i n ~  inva l id  a por t ion  of a s t a t u t e  a s  w e l l  a s  t o  d f s t r i c t  c o u r t  

decis ions  dec la r ing  a l l  of a s t a t u t e  inval id .  S-immons v. Mv. of Pari- 

Fu tue l  wag ern in^, e t c  . ,412 So.2d 357 (Fla .1982). 

With reference  t o  t h e  ques t ion  a s  t o  whether t h e  a c t i o n  of t h e  

d i s t r i c t  cour t  below i n  e f f e c t i v a l y  inva l ida t ing  t h e  "no personal 

l i a b i l i t y  f o r  governmental employees" provision of t h e  involved s t a t u t o r y  

subsect ion,but  without expressly dec la r ing  such subsect ion inva l id ,  invokes 

t h e  above-described c o n s t i t u t i o n a l  subsect ion 'J(b)l, t h e  defendants would 

urge t h e  a p p l i c a b i l i t y  of t h e  "Inherency Doctrine" enunciated by t h i s  

Court i n  Har re l l ' s  Candy Kitchen, Inc. v. Sarasota-Manatee Airport  Auth., 

111 So. 2d 439 (Fla .1959). 

Clearly,  t h e  intendment behind t h e  d r a f t i n g  of 3 ( b ) l  was t o  ~ s q u f ~ e  t h i s  

Court t o  t ake  Ju r i sd ic t ion  i n  appeals  from d i s t r i e t  cour t  decis ions  i n v a l i -  

d a t i n g  s t a t e  s t a t u t e s  a s  d is t inguished from t h e  d i sc re t ionary  j u r i s d i c t i o n  

l e f t  v e s t i n e  i n  t h i s  Court t o  e n t e r t a i n  appeals  from d i s t r i c t  c o u r t  decis ions  
-4- 



d e c l a r i n g  v a l i d  a s t a t e  s t a t u t e .  See A r t .  V, Sec t .  3 (b )  (3 ) ,  Fla.Const. 

Accordingly, i t  would f r u s t r a t e  t h i s  obvious purpose i f  t h e  t a k i n g  of 

j u r i s d i c t i o n  ~ a d e r  3 ( b ) ( l )  would only b e  r equ i r ed  where t h e  d i s t r i c t  

c o u r t  e x p r e s s l y  dec l a r ed  a s t a t u t e  i n v a l i d .  

CONCLUSION 

F o r t t h e  foregoing  reasons ,  t h e  defendants  pray t h e  Court t o  t a k e  

j u r i s d i c t i o n  i n  t h i s  cause  and t o  cons ide r  t h f s  cause  and t o  make a 

de te rmina t ion  a s  t o  its merits. 
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