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INTRODUCTION 

The p a r t i e s  w i l l  be r e fe r red  t o  a s  they stood i n  t h e  t r i a l  court .  

The Record on Appeal (which was furnished by t h e  c l e r k  of t h e  t r i a l  

cour t  t o  t h e  d i s t r i c t  cour t  below) w i l l  be r e fe r red  t o  i n  t h i s  Brief a s  

follows: (R- ) except t h a t  t h e  t r i a l  t r a n s c r i p t  w i l l  be r e fe r red  t o  a s  

(T- 1- 

The Appendix f i l e d  with the  j u r i s d i c t i o n a l  b r i e f  here tofore  f i l e d  i n  

these  causes is  herewith adopted by reference  as  t h e  Appendix t o  t h i s  

P e t i t i o n e r ' s  Brief on Merits and reference  t h e r e t o  w i l l  be a s  follows: 

(A- 1 • 



STATEMENT OF THE CASE AND OF THE FACTS 

The complaint a l leges  t h a t  on November 27, 1979, Defendant J. O r t ,  while 

ac t ing  i n  t h e  scope of h i s  employment a s  a po l i ce  o f f i c e r  f o r  t h e  Defendant 

Ci ty  of North Bay Vi l lage  committed a c t s  of po l i ce  b r u t a l i t y  upon t h e  p l a i n t i f f .  

A t  t h e  t r i a l ,  no questions a s  t o  whether Defendant O r t  was ac t ing  wi th in  

t h e  scope of h i s  employment and/or whether he  acted i n  bad f a i t h  o r  with 

malicious purpose o r  i n  a manner exhibi t ing  wanton and w i l l f u l  disregard of 

human r i g h t s  o r  s a f e t y  were submitted t o  t h e  jury. The only l i a b i l i t y  i s s u e  sub- 

mit ted t o  t h e  jury was a s  t o  "excessive force1' (T-427). The jury returned a ve rd ic t  

i n  t h e  amount of $100,000 i n  favor of P l a i n t i f f  and agains t  both defendants, J. O r t  and 

North Bay Vi l lage  (R-146). Thereafter  t h e  defendants f i l e d  a Motion t o  Conform 

Judgment t o  Requirements of Section 768.28, Flor ida  S t a t u t e s ,  and a Motion 

f o r  a New T r i a l  and/or For Entry of Remit t i tur  Damna (R-243-246). 

The former motion argued t h a t  under Section 768.28, Flor ida  S t a t u t e s ,  

a s  t h a t  law was in e f f e c t  on November 27, 1979, t h e  d a t e  of t h e  incident  

giving rise t o  t h e  lawsui t ,  t h e  amount of t h e  judgment t o  be entered agains t  

Defendant North Bay Vi l lage  could not exceed $50,000, and under such s t a t u t e  

i n  e f f e c t  a t  t h a t  time a governmental employee could not be held personally 

l i a b l e  i n  t o r t  f o r  any a c t  on h i s  p a r t  done i n  t h e  scope of h i s  employment f o r  

t h e  involved governmental e n t i t y .  

The t r i a l  court  i n i t i a l l y  entered a f i n a l  judgment i n  t h e  amount of 

$100,00.00 i n  favor of t h e  p l a i n t i f f  and agains t  both defendants (R-310). 

but  subsequent the re to  i t ,  i n  e f f e c t ,  amended t h a t  f i n a l  judgment by enter ing 

an order "acknowledging" t h a t  under t h e  law i n  e f f e c t  on November 27, 1979, 

recovery agains t  Defendant North Bay Vi l lage  would be l imi ted  t o  $50,000, 

wi th  the re  being "no l imi ta t ion"  on t h e  amount which could be recovered agains t  

Off icer  O r t  (R-256). 



The defendants then took t h e i r  appeal t o  t h e  d i s t r i c t  court  below wherein 

it was contended, i n t e r  a l i a ,  t h a t  t h e  t r i a l  cour t  had erred i n  in te rp re t ing  

Section 768.28(9), F lor ida  S t a t u t e s ,  a s  t h a t  subsection exis ted  on November 27, 

1979, as  allowing recovery from Off icer  O r t  of t h e  $50,000 of t h e  involved 

judgment t h a t  was above t h e  $50,000 maximum amount which t h e  p l a i n t i f f  was 

.allowed t o  recover agains t  t h e  defendant c i t y  under t h e  then ex i s t en t  $50,000 

cap as  prescribed by Section 768.28(5). 

The d i s t r i c t  cour t  affirmed the  holding of  the t r i a l  cour t  and held 

t h a t  t h e  defendant c i t y  was i t s e l f  l i a b l e  on t h e  f i r s t  $50,000 of  t h e  judgment; 

t h a t  t h e  defendant c i t y  indemnified Defendant O r t  f o r  t h e  f i r s t  $50,000; and 

t h a t  Defendant O r t  was l i a b l e  f o r  t h e  second $50,000 (A, 1-51. 

The defendants next f i l e d  t h e i r  Notice t o  Invoke Discretionary J u r i s d i c t i o n  

i n  t h i s  Court a l l eg ing  j u r i s d i c t i o n  under A r t i c l e  V ,  Section 3(b)(3) ,  Const i tu t ion 

of  t h e  S t a t e  of Flor ida ,  because of an express and d i r e c t  c o n f l i c t  between t h e  

d i s t r i c t  cour t ' s  decis ion i n  t h e  i n s t a n t  cause and t h e  holding of t h e  D i s t r i c t  

Court of Appeal of Flor ida ,  F i r s t  D i s t r i c t ,  i n  Rice v. Lee, 477 So.2d 1009 

(Fla. App. 1st DCA 1985) and, i n  addi t ion ,  t h e  defendants f i l e d  t h e i r  Notice 

of Appeal i n  t h i s  Court seeking t o  invoke t h e  j u r i s d i c t i o n  of t h i s  Court under 

A r t i c l e  V ,  Section 3(b) (1) , Const i tu t ion of t h e  S t a t e  of Florida,upon t h e  contention 

t h a t  t h e  aforedescribed decis ion of t h e  d i s t r i c t  court  below rendered Section 

768.28 (9) ,  F lor ida  S t a t u t e s ,  1979, inval id .  

This Court t h e r e a f t e r  accepted j u r i s d i c t i o n  i n  both cases ,  which cases a r e  

now consolidated. 

This b r i e f  goes t o  t h e  merits i n  both appe l l a te  proceedings. 



SUMMARY OF THE ARGUMENT 

The defendants,  Ci ty  of North Bay Vi l lage  and former Off icer  J. O r t ,  

contend t h a t  the  d i s t r i c t  and t r i a l  cour ts  below erred  i n  holding t h a t  where t h e p l a i n -  

t i f f  recovered a judgment agains t  both Defendant North Bay Vi l lage  and 

i ts  employee, former Off icer  J. O r t  , i n  t h e  amount of  $100,000, f o r  

"excessive force" being exercised by the  l a t t e r  upon the  p l a i n t i f f ,  a l legedly  

causing personal i n j u r i e s ,  and with no f inding made by t h e  jury o r  t r i a l  

cour t  t h a t  Off icer  O r t  e i t h e r  acted without t h e  scope of h i s  employment 

o r  i n  bad f a i t h ,  or with malicious purpose o r  i n  a manner exhibi t ing  wanton 

and w i l l f u l  d is regard  of  human r i g h t s ,  s a f e t y ,  o r  property,  t h e  amount of 

t h a t  judgment agains t  Off icer  O r t  above t h e  then e x i s t e n t  $50,000 cap a s  t h e  

allowable recovery agains t  t h e  c i t y ,  to-wit:  an addi t ional  $50,000, could be 

col lec ted  from o r  i n  behalf of  Off icer  O r t  under Section 768.28(9), F lor ida  

S t a t u t e s ,  a s  t h a t  s t a t u t o r y  subsect ion exis ted  on November 27, 1979. 



ARGUMENT 

WHETHER THE TRIAL COURT AND THE DISTRICT 
COURT BELOW ERRED I N  THEIR HOLDINGS THAT 
UNDER SECTION 768.28(9), FLORIDA STATUTES, 
1979, DEFENDANT J. ORT IS LIABLE FOR THAT 
AMOUNT OF THE JUDGMENT ABOVE THAT AMOUNT 
WHICH COULD BE COLLECTED AGAINST DEFENDANT 
CITY OF NORTH BAY VILLAGE UNDER THE THEN 
EXISTENT $50,000 CAP AS PROVIDED FOR BY 
SECTION 768.28(5), FLORIDA STATUTES, 1979. 

Sect ion 768.28(9), F lor ida  S t a t u t e s ,  a s  t h a t  subsection was i n  

e f f e c t  on t h e  d a t e  of t h e  involved incident ,  to-wit:  November 27, 1979, 

reads as follows: 

"(9) No o f f i c e r ,  employee, o r  agent of t h e  s t a t e  
o r  i t s  subdivisions s h a l l  be held personally l i a b l e  
i n  t o r t  f o r  a  f i n a l  judgment which has  been rendered 
aga ins t  him f o r  any i n j u r i e s  o r  damages suffered a s  
a r e s u l t  of any a c t ,  event ,  o r  omission of ac t ion  i n  
t h e  scope of h i s  employment o r  function,  unless such 
o f f i c e r ,  employee, o r  agent acted i n  bad f a i t h  o r  
wi th  malicious purpose o r  i n  a manner exhibi t ing  
wanton and w i l l f u l  d is regard  of human r i g h t s ,  s a f e t y ,  
o r  property. " 

Spec i f i ca l ly ,  t h e  s a i d  subsection (9) was amended a s  follows by Chapter 

79-139, Laws of Flor ida ,  to-wit :  

"Section 9. Subsection (9) of s e c t i o n  768.28, 
Flor ida  S ta tu tes ,  i s  amended t o  read: 

"768.28 Waiver of sovereign immunity i n  t o r t  ac t ions ;  
recovery l i m i t s ;  l i m i t a t i o n  on a t torney f e e s ;  s t a t u t e  
of  l i m i t a t i o n s  ; exclusions. -- 

"(9) No o f f i c e r  employee, o r  agent of t h e  s t a t e  o r  i t s  
subdivisions s h a l l  be held  personally l i a b l e  i n  t o r t  
f o r  a  f i n a l  judgment which has been rendered agains t  
him f o r  any i n j u r i e s  o r  damages suffered as a r e s u l t  of 
any a c t ,  event, o r  omission of ac t ion  i n  t h e  scope of 
h i s  employment o r  function,  unless such o f f i c e r ,  employee, 
o r  agent acted i n  bad f a i t h  o r  with malicious purpose o r  
i n  a manner exhibi t ing  wanton and w i l l f u l  d is regard  of 
human r i g h t s ,  sa fe ty ,  o r  property. 3nbject-to-tRe-monetary- 



limitations-set-forth-in-subsectibn-f5~;-the-~tate 
sha33-pay-any-monetary-judgment-which-i~-rendered 
in-a-civi3- act ion- persona33y- against-  an- o2ficer; 
empleyee;-or-agent-of-the-state-which-arises-as-a 
result-of-any-act;-eaent;-or-missfbn-&-action 
wf th in-  the-scope-of -hi~-anp3o~ent-or-fnnction:" 

Standing alone,  Section 768.28(9), Florida S t a t u t e s ,  1979, i s  c l e a r  and 

unambiguous on i t s  face  and it i s  the re fo re  only subject  t o  enforcement and 

not t o  i n t e r p r e t a t i o n  and/or construction.  S t a t e  v. Egan, 287 So.2d 1 (Fla. 1973) and 

49 Fla.Jur.2d 147 (Sta tu tes ,  Sect.  111, Ambiguity a s  p r e r e q u i s e e  f o r  construction).  

However when t h e  l a s t  changes made t o  Section 768.28(9) occurring before 

t h e  da te  of t h e  involved accident ,  to-wit :  November 27, 1979, a r e  s tudied,  

it  i s  not only c l e a r  as  t o  what Section 768.28(9) means, it  i s  a l s o  evident 

t h a t  t h e  Legis la ture  intended t h a t  n e i t h e r  t h e  "s ta te"  nor the  employee 

thereof were t o  be l i a b l e  f o r  t h e  amount of any judgment entered agains t  

t h e  "employee" under Section 768.28 (9) , 1979. 

The D i s t r i c t  Court of Appeal of Flor ida ,  F i r s t  D i s t r i c t ,  i n  Rice v. 

Lee, 477 So.2d 1009 (Fla. App. 1st DCA, 1985) reached these  conclusions 

regarding Section 768.28(9), Florida S t a t u t e s ,  1979, and expressed same a s  

follows : 

"The 1979 amendment completely dele ted  t h e  
conf l i c t ing  second sentence r e l a t i n g  t o  
indemnification and add i t iona l ly  provided 
t h a t  t h e  employee would have no l i a b i l i t y  
on a judgment entered agains t  him unless 
t h e  employee acted i n  bad f a i t h  o r  with 
malicious purpose o r  i n  a manner exhibi t ing  
wanton and w i l l f u l  d is regard  of human r i g h t s ,  
s a f e t y ,  and property. By de le t ing  t h e  second 
sentence r e l a t i n g  t o  indemnification, t h e  
l e g i s l a t u r e  eliminated t h e  inconsistency 
which was the  bas i s  of t h e  ru l ings  i n  Talmadge 
I1 and subsequent cases. The el imination of 
t h e  inconsis tent  indemnification provision 
renders t h e  meaning of t h e  s t a t u t e  and t h e  
i n t e n t i o n  of t h e  l e g i s l a t u r e  very c l e a r ,  i .e.,  



i n  causes of a c t i o n  accruing from June 6 ,  1979 
t o  June 30, 1980, public  employees have no per- 
sonal  l i a b i l i t y  on judgments entered agains t  them 
unless  they acted i n  bad f a i t h  o r  wi th  malicious 
purpose o r  wi th  a w i l l f u l  and wanton d is regard  of  
human r i g h t s ,  s a f e t y  and property. Because t h e  
cause of  a c t i o n  i n  t h i s  appeal accrued on October 22, 
1979, t h e  1979 law applied" (emphasis supplied).  

I n  Rice, a s tudent  and h i s  parents  brought a negligence a c t i o n  

aga ins t  t h e  Santa Rosa County School Board, t h e  superintendent of schools ,  

another school board employee, and an insurance company (which presumably 

afforded t h e  school board, e t c . ,  l i a b i l i t y  coverage) f o r  an inc ident  

occurring on October 22, 1979. 

The d i s t r i c t  cour t  i n  Rice r e c i t e s  t h a t  the  t r i a l  cour t  the re  had denied 

"the School Board defendants' motion t o  l i m i t  judgment" a s  t o  t h e  "board 

employee" and t h a t  i n  s o  ru l ing  the  t r i a l  cour t  had erroneously r e l i e d  upon 

t h e  holdings i n  Rupp v. Bryant, 417 So.2d 658 (Fla. 1982); S t a t e  Department 

o f  Transportat ion v. Knmles,  402 So. 2d 1155 (Fla. 1981) ; Kirklan v. S t a t e  

Department of Health and Rehab i l i t a t ive  Services,  424 So.2d 925 (Fla. 1st DCA 

1983); and S t i l l w e l l  v. Thigpen, 426 So.2d 1267 (Fla. 1st DCA 1983). 

This r e l i a n c e  by the  t r i a l  cour t  i n  Rice was s p e c i f i c a l l y  found t o  have 

been erroneous by t h e  d i s t r i c t  cour t  t h e r e  because t h e  causes of  a c t i o n  sued 

upon i n  Rupp and Knmlee accrued p r i o r  t o  June 6 ,  1979, t h e  e f f e c t i v e  d a t e  of  

t h e  1979 amendments t o  Section 768.28(9), with t h e  vers ion  o f  t h a t  subseceion 

which was appl icable  t o  both of  t h s e  cases reading a s  follows: 

"No o f f i c e r ,  employee, o r  agent of  t h e  s t a t e  o r  
i t s  subdivisions s h a l l  be held personally l i a b l e  
i n  t o r t  f o r  any i n j u r i e s  o r  damages suffered  as  a 
r e s u l t  of any a c t ,  event ,  o r  omission of a c t i o n  
i n  t h e  scope of h i s  employment o r  function,  unless 
such o f f i c e r ,  employee, o r  agent acted i n  bad f a i t h  



o r  wi th  malicious purpose o r  i n  a manner exhibi t ing  
wanton and w i l l f u l  disregard of human r i g h t s ,  s a f e t y ,  
o r  property. Subject t o  t h e  monetary l i m i t a t i o n s  set 
f o r t h  i n  subsection (5). t h e  s t a t e  s h a l l  pay any monetary 
judgment which is  rendered i n  a c i v i l  ac t ion  personally 
aga ins t  an o f f i c e r ,  employee, o r  agent of t h e  s t a t e  which 
a r i s e s  a s  a r e s u l t  of any a c t ,  event, o r  omission of ac t ion  
wi th in  t h e  scope of h i s  emplovment o r  function. ( lhphasis  
supplied.  )I1 

The reference t o  Talmadne I4 by t h e  court  i n  Rice, supra,  i s  t o  

D i s t r i c t  School Board of Lake County v. Talmadge, 381 So.2d 698 (Fla. 1980) 

and a s  was pointed out  i n  Bic;e, t h e  holding i n  Talmadne (which was t h a t  under 

t h e  1975 version of Section 768.28(9), while t h e  employee could not be held 

personally l i a b l e ,  t h e  govemental  e n t i t y  would nevertheless be held t o  

indemnify t h e  employee a s  t o  t h e  amount of any judgment entered agains t  him) 

is not appl icable  t o  t h e  i n s t a n t  case because of t h e  el imination of t h e  second 

paragraph of t h e  s a i d  involved s t a t u t o r y  subsection by the  1979 L e g i ~ l a t u r e ~ a s  

i s  indicated  by t h e  s t r i c k e n  language i n ' t h e  above-quoted Chapter 79-139 

Laws of Florida.  It is c l e a r  t h a t  "Talmadne 11" is  not appl icable  t o  t h e  

i n s t a n t  case and i t  is i n t e r e s t i n g  t o  note t h a t  although Talmadne I1 was a main 

case  r e l i e d  upon by t h e  p l a i n t i f f  i n  h i s  b r i e f  i n  t h e  d i s t r i c t  court  below, 

i t  was not even mentioned by t h e  s a i d  d i s t r i c t  court  i n  i t s  decis ion entered 

i n  t h e  i n s t a n t  cause (A,1-5) ;  r a t h e r ,  t h e  s a i d  d i s t r i c t  cour t  placed i t s  

main re l i ance  i n  Rupp v. Bryant, 417 So.2d 658. However, the  holding i n  

RUPP is j u s t  a s  inappl icable  t o  t h e  i n s t a n t  cause as  t h a t  i n  Talmadge I1 

because Rupp, too,  d e a l t  with a vers ion of Section 768.28 which is s i g n i f i c a n t l y ,  

i.e., s i g n i f i c a n t  i n s o f a r  a s  t h i s  case  i s  concerned, d i f f e r e n t  from t h e  1979 

version of t h e  subsection. Spec i f i ca l ly ,  Rupp d e a l t  with t h e  1980 version 

of t h e  subsection,which was enacted i n t o  law a s  a p a r t  of Chapter 80-271, 

. Laws of Flor ida ,  and which reads,  i n  pe r t inen t  p a r t ,  a s  follows: 



"768.28 Waiver of sovereign immunity i n  
t o r t  ac t ions  ; recovery l i m i t s  ; l i m i t a t i o n  
on a t torney fees  ; s t a t u t e  of l imi ta t ions  ; 
exclusions.-- 

"(9) No o f f i c e r ,  employee, o r  agent of t h e  
s t a t e  o r  i ts  subdivisions s h a l l  be held per- 
sona l ly  l i a b l e  i n  t o r t  o r  named a s  a pa r ty  
defendant i n  any ac t ion  6er-a-6inaZ-judgmenk 
wkiek-kas-been-rendered-agaiast-kim f o r  any 
i n j u r i e s  o r  damages suffered a s  a r e s u l t  of 
any a c t ,  event ,  o r  omission of ac t ion  i n  t h e  
scope of h i s  employment o r  function,  unless 
such o f f i c e r ,  employee, o r  agent acted i n  
bad f a i t h  o r  with malicious purpose o r  i n  
a manner exh ib i t ing  wanton and w i l l f u l  d i s -  
regard of human r i g h t s ,  s a f e t y ,  o r  property. 
T h e e  r-form . . 
suf fe red  as  a r e s u l t  of any a c t ,  event o r  
omission of any o f f i c e r ,  employee, o r  agent 
of t h e  s t a t e ,  o r  i t s  subdivisions o r  cons t i tu t iona l  
o f f i c e r s ,  s h a l l  be by ac t ion  agains t  the  govern- 
mental e n t i t y ,  o r  t h e  head of such e n t i t y  i n  
h i s  o f f i c i a l  capaci ty ,  o r  cons t i tu t iona l  o f f i c e r  
of  which t h e  o f f i c e r ,  employee o r  agent is an 
employee, unless such a c t  o r  omission was 
committed i n  bad f a i t h  o r  with malicious 
purpose o r  i n  a manner exhibi t ing  wanton 
and w i l l f u l  d is regard  of human r i g h t s ,  s a f e t y ,  
o r  property. The s t a t e  o r  i t s  subdivisions 
s h a l l  not be l i a b l e  i n  t o r t  f o r  t h e  a c t s  o r  
omissions of an o f f i c e r ,  employee, o r  agent 
committed while ac t ing  outs ide  t h e  course 
and scope of h i s  employment o r  emitted i n  
bad f a i t h  o r  with malicious purpose o r  i n  a 
manner exhibi t ing  wanton and w i l l f u l  d i s re -  
gard of human r i g h t s ,  s a f e t y ,  o r  property.' '  

The school service club hazing ceremony giving rise t o  the  cause of  ac t ion  

sued upon i n  Rupp occurred i n  October, 1975, but s u i t  was not f i l e d  thereon 

u n t i l  February 9,  1979. The p l a i n t i f f s  were t h e  parents  of a  s tudent  who 

was in jured a t  t h e  above-described hazing ceremony and they brought s u i t  

agains t  t h e  school 's  p r inc ipa l ,  t h e  facu l ty  advisor f o r  t h e  school service 

c lub,  and t h e  School Board of Duval County,charging negligence and "gross and 

reckless  negligence" f o r  the  al leged f a i l u r e  t o  monitor t h e  se rv ice  c lub 's  

s a c t i v i t i e s .  



I n i t i a l l y  ind ica t ing  t h a t  it was concerned as  t o  whether the  1980 version of 

Section 768.28(9) could be applied re t roac t ive ly  s o  a s  t o  r e l i e v e  s t a t e  em- 

ployees, e t c . ,  from personal l i a b i l i t y  f o r  t h e i r  negligent a c t s ,  t h i s  Court 

i n  RUPP reviewed a t  length  t h e  s u s c e p t i b i l i t y  of public employees, agents,  

e t c . ,  t o  personal l i a b i l i t y  under t h e  case  law,beginning with t h e  English 

common law r u l e  which " t r a d i t i o n a l l y  held public servants  accountable f o r  

t h e i r  own t o r t s  (p. 662 of Rupp decision).  I '  

This Court then concluded t h a t  t h e r e  was l i a b i l i t y  on t h e  p a r t  of  t h e  

p r inc ipa l  and t h e  facu l ty  advisor under t h e  case  law i n  e f f e c t  a t  t h e  time 

of  t h e  happening of t h e  involved incident  i n  October of 1975,and i t  determined 

t h a t  applying t h e  1980 version of Section 768.28(9)retroactively s o  as  t o  bar  

such l i a b i l i t y  would deny t h e  p l a i n t i f f s  due process. 

While conceding t h a t  "the da te  of t h e  inc ident  controls  t h e  determination 

of  which of t h e  severa l  versions of 768.28(9) applies" i n  i t s  decis ion (A-2), 

t h e  d i s t r i c t  cour t  below i n  t h e  i n s t a n t  cause nevertheless s u b s t a n t i a l l y  r e l i e d  

upon t h e  holding i n  Rupp t h a t  t h e  c m o n  o r  case  law Shave, applJed t o  a- l i a b i l i t y  

on t h e  public employee i n  h i s  own personal s tead,but  such re l i ance  was c l e a r l y  

misplaced because i n  t h e  i n s t a n t  case -- unl ike  i n  Rupp -- t h e  version of 

Section 768.28(9) i n  e f f e c t  i n  1979 a l t e r e d  t h e  c m o n  law and c l e a r l y  and 

unambiguously asser ted  t h a t  the re  would be no personal l i a b i l i t y  on t h e  p a r t  

of  t h e  governmental employee f s r  wi th in  t h e  scope of a c t s  of  negligence not 

shown t o  be performed i n  bad f a i t h ,  o r  with malicious purpose o r  i n  a manner 

exhibi t ing  w i l l f u l  d is regard  of human r i g h t s ,  s a f e t y ,  o r  property. 

For these  reasons, the  defendants, City of North Bay Vi l lage  and former 

o f f i c e r  J. O r t  aver t h a t  t h e  d i s t r i c t  cour t  i n  Rice cor rec t ly  ascertained t h e  

law while t h e  d i s t r i c t  court  below i n  t h i s  i n s t a n t  cause reached an erroneous 

a conclusion a s  t o  t h e  law. 



CONCLUSION 

Based upon t h e  foregoing, t h e  defendants,  C i ty  of North Bay Vi l lage  and 

former Of f i ce r  J. O r t ,  pray t h e  Court t o  e n t e r  i t s  Order providing t h a t  

Defendant Off icer  O r t  s h a l l  not be personal ly  l i a b l e  f o r  t h e  Judgment 

entered aga ins t  him o r  remanding t h i s  cause back t o  t h e  t r i a l  cour t  with 

d i r e c t i o n s  f o r  t h e  en t ry  of an  o rde r  so  providing o r  f o r  such o the r  r e l i e f  

a s  t h e  Court deems appropriate.  

Respectful ly submitted, 
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