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The p l a i n t i f f  r e c i t e s  i n  h i s  Statement of t h e  Case and Facts  t h a t  t h e  

defendants  contended a t  t h e  hear ing  on t h e  l a t t e r ' s  pos t  t r i a l  motions held 

on December 13,  1983 t h a t  t h e  1980 ve r s ion  of t h e  involved Sec t ion  768.28(9), 

F lo r ida  S t a t u t e s ,  appl ied  t o  t h e  i n s t a n t  cause ,  and t h a t  i n  response t h e r e t o ,  

p l a i n t i f f ' s  counsel  argued t h a t  t h e  1980 v e r s i o n  of t h e  s t a t u t o r y  subsec t ion  

could not  be appl ied  r e t r o a c t i v e l y  and t h a t  t h e  1979 v e r s i o n  thereof  d id  not  

b a r  t h e  e n t r y  of a  judgment a g a i n s t  O f f i c e r  O r t  (PB 2). I n  response t h e r e t o ,  

t h e  defendants  would simply r ep ly  t o  such content ion  by po in t ing  out  t h a t  

whi le  defendants '  counsel d id  a t  t h e  a foredescr ibed  hear ing  on December 13,  

1983 comment t h a t  t h e  1980 s t a t u t o r y  subsec t ion  would a l s o  ba r  recovery 

by t h e  p l a i n t i f f  a g a i n s t  Of f i ce r  O r t ,  t h e  p l a i n t i f f ' s  Motion t o  Conform 

Judgment t o  Requirements of Sec t ion  768.28, F lo r ida  S t a t u t e s ,  argued s o l e l y  

t h a t  t h e  ve r s ion  of  t h e  s a i d  s t a t u t o r y  subsec t ion  i n  e f f e c t  on t h e  d a t e  of 

t h e  i n c i d e n t  g iv ing  r i s e  t o  t h e  cause,  t o - i t :  November 27, 1979, was 

governing and t h a t  under such subsec t ion  Defendant O r t  could not be he ld  

pe r sona l ly  l i a b l e  (R 243-244). Fur ther ,  t h e  defendants  would a l s o  a d d i t i o n a l l y  

po in t  ou t  t h a t  except  f o r  t h e  comment defendants '  counsel made regarding 

t h e  1980 ve r s ion  of t h e  s t a t u t o r y  subsec t ion ,  t h e  e n t i r e  t eno r  of h i s  argu- 

ment a t  t h e  December 13,  1983 hear ing  involved t h e  a p p l i c a b i l i t y  of t h e  

1979 v e r s i o n  of t h e  subsec t ion  (R 288-309). 

The f i r s t  po in t  express ly  argued i n  behalf  of t h e  p l a i n t i f f ,  which 

p o i n t  c l e a r l y  i s  i n  support  of t h e  above-described content ion  of p l a i n t i f f ' s  

counsel  t h a t  a t  t h e  December 13,  1983 hea r ing ,  defendants '  counsel was urg ing  

t h e  a p p l i c a b i l i t y  of t he  1980 s t a t u t o r y  subsec t ion ,  e t c . ,  i s  t h a t  Sec t ion  

768.28(9), F lor ida  S t a t u t e s  (1980), cannot be appl ied  r e t r o a c t i v e l y  s o  a s  

t o  depr ive  p l a i n t i f f  o f  h i s  a l l eged  r i g h t  t o  o b t a i n  a  judgment aga ins t  O f f i c e r  

O r t  i nd iv idua l ly .  



0 The defendants  a r e  no t  h e r e  arguing t h e  ques t i on  of  t h e  r e t r o a c t i v i t y  

o f  t h e  1980 v e r s i o n  of  Sec t ion  768.28(9) and e i t h e r  t h e  p l a i n t i f f  i s  i n t e n -  

t i o n a l l y  a t tempt ing  t o  put  t h e  defendants  i n  t h e  pos tu re  o f  s o  a rguing  o r  

he -- t h e  p l a i n t i f f  -- simply r e fuses  t o  accep t  t h e  r e a l i t y  t h a t  t h e  

defendants  have been urg ing  t h e  a p p l i c a b i l i t y  o f  t h e  1979 v e r s i o n  of  

S e c t i o n  768.28(9) s i n c e  t h e i r  counsel  f i l e d  t h e  Motion t o  Conform Judgment 

i n  t h e  t r i a l  cou r t  (R 243-244 ; DMB 1-10). 

Fu r the r  a t t e s t i n g  t o  t h e  i nco r r ec tnes s  of  t h e  claim o f  t h e  p l a i n t i f f  

t h a t  t h e  defendants  a r e  urg ing  a  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  1980 s t a t u t o r y  

subsec t ion  i s  t h e  fol lowing p e r t i n e n t  language o f  t h e  d i s t r i c t  c o u r t  below 

i n  i t s  d e c i s i o n  h e r e i n ,  to -wi t :  

"In t h i s  appea l  t h e  c i t y  r a i s e s  t h e  i d e n t i c a l  
t h r e e  po in t s  a s s e r t e d  below, i .e . ,  t h a t  s e c t i o n  
768.28 (9) , Flo r ida  S t a t u t e s  (1979) ba r s  recovery 
a g a i n s t  t h e  o f f i c e r ,  t h a t  i t  was r e v e r s i b l e  e r r o r  
t o  exclude from t h e  j u ry  i n s t r u c t i o n s  t h e  t h r e e  
c r imina l  s t a t u t e s ,  and t h a t  t h e  v e r d i c t  was ex- 
cessive" (Emphasis suppl ied)  (R 493). 

S ince  t h e  defendants  a r e  no t  u rg ing  a  r e t r o a c t i v e  a p p l i c a t i o n  of  t h e  

1980 v e r s i o n  of t h e  involved s t a t u t o r y  subsec t ion ,  t hey  see no need t o  h e r e  

respond t o  t h e  r e f e r ences  made by t h e  p l a i n t i f f  t o  D i s t r i c t  School Board of  

Lake County v. Talmadge, 381 So.2d 698 (Fla.  1980) and S t a t e  Department o f  

T ranspo r t a t i on  v. Knowles, 402 So.2d 1155 (Fla.  1981) i n  support  of  h i s  

con ten t ion  t h a t  Sec t ion  768.28(9), F lo r ida  S t a t u t e s  (1980) should not be 

r e t r o a c t i v e l y  app l i ed  t o  t h e  i n c i d e n t  g iv ing  r ise t o  t h i s  cause.  

However, a  d i r e c t  response i s  h e r e  c l e a r l y  i n  o r d e r  t o  t h e  p l a i n t i f f ' s  

argument i n  t h i s  proceeding t h a t  Sec t ion  768.28(9), F lo r ida  S t a t u t e s  (1979), 

con ta in s  no r e s t r i c t i o n  upon p l a i n t i f f ' s  r i g h t  t o  o b t a i n  a  judgment a g a i n s t  

O f f i c e r  O r t  i n d i v i d u a l l y  (PB 8 ) .  To suppor t  t h i s  t h e s i s ,  t h e  p l a i n t i f f  argues 

t h a t  "as i n  t h e  1975 v e r s i o n  o f  768.28(9), F lo r ida  S t a t u t e s ,  t h e  1979 

v e r s i o n  would make no sense  i f  i n t e r p r e t e d  s o  a s  t o  immunize pub l i c  employees 
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from s u i t  s ince  i t s  express language l i m i t s  such employee's l i a b i l i t y  once 

a  f i n a l  judgment has been rendered agains t  him" (PB 9) .  

The 1975 vers ion  of Sect ion  768.28(9), F lor ida  S t a t u t e s ,  reads a s  

follows : 

"(9)  No o f f i c e r ,  employee, o r  agent of the  
s t a t e  o r  i t s  subdivisions s h a l l  be held per- 
sonal ly  l i a b l e  i n  t o r t  f o r  any i n j u r i e s  o r  damages 
suffered  a s  a  r e s u l t  of any a c t ,  event ,  o r  
omission of a c t i o n  i n  the  scope of h i s  employ- 
ment o r  funct ion ,  unless such o f f i c e r ,  employee, 
o r  agent acted i n  bad f a i t h  o r  with malicious 
purpose o r  i n  a  manner exh ib i t ing  wanton and 
w i l l f u l  d is regard  of human r i g h t s ,  s a f e t y ,  o r  
property. Subject t o  the  monetary l i m i t a t i o n s  
s e t  f o r t h  i n  subsect ion (5),  t he  s t a t e  s h a l l  pay 
any monetary judgment which i s  rendered i n  a  c i v i l  
a c t i o n  personally aga ins t  an o f f i c e r ,  employee, o r  
agent of the  s t a t e  which a r i s e s  a s  a  r e s u l t  of any 
a c t ,  event o r  ommission of a c t i o n  wi th in  the  scope of 
h i s  employment o r  function" (Emphasis supplied).  

The 1979 vers ion  of Sect ion  768.28(9) reads thus ly :  

" (9)  No o f f i c e r ,  employee, o r  agent of the  s t a t e  
o r  i t s  subdivisions s h a l l  be held personally l i a b l e  
i n  t o r t  f o r  a  f i n a l  judgment which has been rendered 
aga ins t  him f o r  any i n j u r i e s  o r  damages suffered  as  
a  r e s u l t  of any a c t ,  event ,  o r  omission of a c t i o n  i n  
t h e  scope of  h i s  employment o r  function,  unless such 
o f f i c e r ,  employee, o r  agent acted i n  bad f a i t h  o r  
with malicious and w i l l f u l  disregard of human r i g h t s ,  
s a f e t y ,  o r  property." 

The l a s t  l e g i s l a t i v e  change made t o  Sect ion  768.28(9) made p r i o r  t o  the  

1979 inc ident  giving rise t o  t h i s  cause was contained i n  Chapter 79-139, Laws 

of  Flor ida ,  and reads as follows: 

"Section 9. Subsection (9) of sec t ion  768.28, 
F lor ida  S t a t u t e s ,  i s  amended t o  read: 

768.28. Waiver of sovereign immunity i n  t o r t  a c t i o n s ;  
recovery l i m i t s ;  l i m i t a t i o n  on a t torney f e e s ;  s t a t u t e  
of l i m i t a t i o n s  ; exclusions. -- 



(9)  No o f f i c e r ,  employee, o r  agent of t h e  s t a t e  
o r  i t s  subdiv is ions  s h a l l  be h e l d  personal ly  l i a b l e  
i n  t o r t  f o r  a f i n a l  judgment which-has been  rendered 
a g a i n s t  him f o r  any i n j u r i e s  o r  damages su f f e red  a s  
a r e s u l t  o f  any a c t ,  event ,  o r  omission of  a c t i o n  i n  
t h e  scope of  h i s  employment o r  func t ion ,  un less  such 
o f f i c e r ,  employee, o r  agent ac ted  i n  bad f a i t h  o r  
wi th  malicious purpose o r  i n  a manner e x h i b i t i n g  
wanton and w i l l f u l  d i s r ega rd  of human r i g h t s ,  s a f e t y  
o r  property.  Sabjeek-ee-eke-meaekaq-3&mikakiens-aek 
6erkk-in-sab~eetiea-f5)~-tke-8eake-aka33-pay-any-mene- 
kaq-jadgmeak-wkiek-is-rendered-ia-a-eivi3-ae~ien-per- 
seaa33y-againse-aa-e66iee~-emp3eyee~-ageak-e6-kke 
s~ate-wkiek-arises-aa-a-reau3~-e6-aay-ae~~-evea~~-e~ 
emissiea-e6-aekiea-witkin-tke-eeepe-e6-kis-emp3e~ea~ 
er-gunekiea. " 

The d i f f e r e n c e s  between t h e s e  two ve r s ions  of t h e  involved s t a t u t o r y  

subsec t ion  a r e  t hus  r e a d i l y  apparent .  F i r s t ,  under t h e  1979 law t h e  govern- 

mental employee cannot be he ld  personal ly  l i a b l e ,  e t c . ,  even i f  a f i n a l  

judgment i s  en tered  aga ins t  him. The 1975 law does not  r e f e r  t o  what ob ta ins  

i f  a judgment i s  en te red  aga ins t  t h e  employee. But more impor tan t ly ,  under 

t h e  1979 law,but not  under t h e  1975 law, t h e r e  i s  no p rov i s ion  r equ i r ing  

t h e  " s t a t e "  t o  pay any monetary judgment up t o  t h e  l i m i t s  of t h e  s t a t e ' s  l i a b i l i t y  

f o r  t h e  "within t h e  scope of  employment" a c t s  of t h e  employee. 

So f o r  t h e  p l a i n t i f f  t o  argue t h a t  t h e  same r e s u l t  should be reached 

i n  t h i s  d i s p u t e  under e i t h e r  t h e  1975 o r  t h e  1979 ve r s ions  of  t h e  subsec t ion  

i s  lud ic rous  i n  t h e  extreme. 

Likewise t h e  holding i n  Rupp v. Bryant,  417 So.2d 658 (Fla.  1982) i s  

i n a p p l i c a b l e  here.  A s  was pointed out  i n  t h e  defendants '  main b r i e f  h e r e i n  

( a t  pp. 7-9 t h e r e o f ) ,  t h e  Rupp holding was t h a t  t h e  1980 ve r s ion  of Sec t ion  

768.28(9) could not be appl ied  r e t r o a c t i v e l y  t o  a 1975 inc iden t  s o  a s  t o  

r e l i e v e  s t a t e  employees from personal  l i a b i l i t y  f o r  t h e i r  negl igent  a c t s .  

a The 1980 ve r s ion  of  Sec t ion  768.28(9) i s  set f o r t h  i n  f u l l  a s  i t  was enacted 

a i n  t h e  defendants '  main b r i e f  h e r e i n  ( a t  p. 8 t h e r e o f ) ,  and i t  i s  c l e a r l y  

and s i g n i f i c a n t l y  d i f f e r e n t  from both t h e  1975 and t h e  1979 ve r s ions  of t h e  

subsect ion.  
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Thereaf ter  the  p l a i n t i f f  argues he re in  t h a t  s ince  t h e  Court i n  i t s  

opinions i n  Rupp, supra, and Knowles, supra,  d id  not mention t h e  1979 vers ion  

of Sect ion  768.28(9), t h a t  must mean t h a t  I'  . . . the  1979 did  not ma te r i a l ly  

change the  s t a t u t e  and d id  not a f f e c t  t h e  ques t ionof  immunity a s  decided 

i n  Talmadge" (PB 10). Furthermore, regarding t h e  holding i n  Talmadge , 

supra ,  the  defendants would d isagree  with t h e  p l a i n t i f f  t h a t  Talmadge 

p i ~ h t  s tand f o r  the  proposi t ion  t h a t  the re  was no grant  of l e g i s l a t i v e  

irmunity t o  public  employees i n  Flor ida  u n t i l  t he  enactment of Chapter 80- 

271, which contained t h e  1980 vers ion  of t h e  involved s t a t u t o r y  subsection. 

Regarding t h e  opinion i n  Rice v. Lee, 477 So.2d 1009 (Fla. 1st DCA 1985), 

t h e  p l a i n t i f f  appears i n  t h i s  proceeding t o  be contending t h a t  the  Legis la ture  

must not have intended i n  i t s  enactment of t h e  1979 a c t ,  e t c . ,  " to  pass 

c u r a t i v e  l e g i s l a t i o n "  because a t  t h e  t i m e  i t  did  not have "the benef i t  of 

m Talmadge" (PB 11). The defendants would respond t o  t h i s  by simply observing 

t h a t  the  i n t e n t  of the  1979 Legis la ture  i s  e a s i l y  a sce r t a inab le  by looking 

a t  the  above-quoted Sect ion  9 of Chapter 79-139, Laws of Florida.  Succinct ly 

s t a t e d ,  t h e  underlined and s t r i c k e n  language t e l l  t h e  t a l e  as  t o  t h a t  i n t e n t .  

The reference t o  the  defendant c i t y  having a policy of l i a b i l i t y  

insurance i n  e f f e c t  connnencing November 1, 1979 (PB 12) was simply a shot  

i n  the  dark i n  behalf of the  p l a i n t i f f  i n  t h i s  proceeding with no argument being 

made i n  connection therewith except t h a t  i t  a l l eged ly  l o g i c a l l y  follows t h a t  s ince  

t h e  c i t y  purchased such insurance,  i t  must not have thought i t s  employees 

were immune (PB 12). Obviously, had the  defendant c i t y  been of t h i s  opinion, 

e t c . ,  such would s t i l l  not a l t e r  t h e  s t a t e  of the  law on the  involved point  

s i n c e  the  s t a t e  of mind of  a  l i t i g a n t  does not determine t h e  meaning of the  

law. 



The l a s t  argument of t h e  p l a i n t i f f  a s  t o  why the  t r i a l  court  was 

a l l eged ly  co r rec t  i n  denying. the defendants '  Motion t o  Conform Judgment 

i s  t h a t  under "the two i s s u e  rule",  Of f i ce r  O r t  waived h i s  r i g h t  t o  objec t  

t o  t h e  v e r d i c t  and judgment rendered agains t  him s ince  t h e r e  was evidence 

t o  support a f inding by the  jury t h a t  Of f i ce r  O r t  had acted i n  bad f a i t h ,  

with malicious purpose, o r  i n  a manner exh ib i t ing  wanton and w i l l f u l  d is regard  

of  human r i g h t s  (PB 13). 

The so-cal led "two i s s u e  rule" -- a s  it i s  pointed out  i n  the  p l a i n t i f f ' s  

b r i e f  he re in  ( a t  p. 14 thereof)  -- was j u d i c i a l l y  enunciated as  representing 

t h e  law i n  Flor ida  by t h i s  Court i n  Colonial S to res ,  Inc. v. Scarborough, 

355 So.2d 1181 (Fla. 1977). I n  t h a t  case ,  the  jury received separa te  

i n s t r u c t i o n s  (presumably from t h e  defendant s t o r e )  with respect  t o  f a l s e  

imprisonment and malicious prosecution counts but the  p e t i t i o n e r  ( i . e . ,  t h e  

m defendant s t o r e )  f a i l e d  t o  request  a s p e c i a l  ve rd ic t  a s  t o  each count and t o  

ob jec t  t o  the  submission of a general  verdic t .  This Court analyzed the  law 

i n  t h i s  a r e a  i n  Colonial S tores  and held t h a t  i t  would follow t h a t  l i n e  of 

(out of s t a t e )  cases which hold t h a t  r eve r sa l  i s  improper where no e r r o r  

i s  found a s  t o  one of two o r  more i s sues  submitted t o  t h e  jury ,  a s  the  

appel lant  necessar i ly  would thereby be unable t o  demonstrate prejudice.  

Thus t h e  "two i s s u e  ru le"  has subsequently been upheld i n  severa l  subsequent 

cases but those cases a l s o  make c l e a r  t h a t  f o r  the  r u l e  t o  apply, the re  must 

be more than two i s sues  submitted t o  the  jury and one of them must be ab le  

t o  s tand because it i s  without e r r o r .  

I n  Landry v. Hornstein, 462 So. 2d 844 (Fla. 3d DCA 1985) the  two "issues" 

submitted t o  the  jury were in te r fe rence  with a business r e l a t ionsh ip  and wrong- 

f u l  exclusion. In  Landry the  cour t  s a i d ,  i n  pe r t inen t  p a r t  ( a t  p. 847): 



"Under t h e  'two i s sue  r u l e ' ,  where two o r  more 
determinative i ssues  a r e  resolved by a general 
v e r d i c t ,  affirmance i s  appropriate when e i t h e r  
ground i s  sustained." 

But a c lose r  examination of t h e  "two i s s u e  rule" and of t h e  i n s t a n t  

cause reveals  t h a t  t h a t  r u l e  i s  not determinative here because only one 

i s s u e  was submitted t o  t h e  jury i n  t h i s  case,  to-wit: was there  excessive 

fo rce  on t h e  p a r t  of Off icer  O r t  (T 445). 

The defendants submit t h a t  t h e  r u l e  t h a t  does l i e  i n  t h i s  case i s  

a much more basic one, i.e., the  "burden of proof" ru le .  The term "burden 

of proof" i n  i t s  s t r i c t  sense denotes t h e  duty of e s tab l i sh ing  the  t r u t h  of 

a given proposit ion o r  i s s u e  by such quant i ty  of evidence as  t h e  law demands 

i n  the  case i n  which t h a t  i s sue  a r i ses .  23 Fla. Jur.2d 90 (Evidence and 

Witnesses, Sect.  63. Furthermore, i t  i s  elemental t h a t  a t  the  t r i a l  t h e  

m burden of proof rests on t h e  p l a i n t i f f  t o  e s t a b l i s h  by competent evidence 

each mater ia l  f a c t  e s s e n t i a l  t o  recovery. Smith's Bakery, Inc. v. Jernigan,  

134 So.2d 519 (Fla. 1st DCA 1961). 

I n  the  i n s t a n t  case,  t h e  p l a i n t i f f  here  a s s e r t s :  

"The t r i a l  court  granted p l a i n t i f f ' s  motion t o  
amend h i s  pleadings t o  conform t o  the  evidence 
introduced a t  t r i a l .  The jury could e a s i l y  have 
found based upon the  evidence, t h a t  Off icer  O r t  
d id  a c t  i n  bad f a i t h ,  with malicious purpose, o r  
i n  a manner exhibi t ing  wanton and w i l l f u l  disregard 
of human r i g h t s  and safe ty .  Defendants d id  not 
request an in ter rogatory  ve rd ic t  form s o  as  t o  
require  the  jury t o  speci fy  whether o r  not i t  
had made such a finding" (PB 13). 

The defendants bel ieve t h a t  t h e  p l a i n t i f f  has got ten  the  proverbial  horse 

before the  c a r t  i n  t h i s  argument. It i s  the  p l a i n t i f f  who seeks t o  recover 

damages from the  defendants. I n  order t o  be e l i g i b l e  t o  do s o  under t h e  law 

ex i s t ing  on the  da te  of the  inc ident ,  the  p l a i n t i f f ,  i n t e r  a l i a ,  had t o  estab- 
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l i s h ,  i.e., prove, by the  g r e a t e r  weight of the  evidence, t h a t  Off icer  O r t  

(who concededly -- by t h e  p l a i n t i f f  -- was ac t ing  wi th in  the  scope of h i s  

employment f o r  t h e  defendant c i t y  [R 1-3; 166-1693) was g u i l t y  of ac t ing  

i n  bad f a i t h  o r  with malicious purposes o r  i n  a manner exh ib i t ing  wanton 

and w i l l f u l  disregard of human r i g h t s ,  s a f e t y  o r  property. Proof of a t  

l e a s t  one of these  elements i s  a condit ion precedent t o  the  p l a i n t i f f  being 

a b l e  to recover money damages agains t  Off icer  O r t .  It was the re fo re  t h e  

p l a i n t i f f ' s  burden under these  circumstances t o  request  t h e  s p e c i a l  i n t e r -  

rogatory ve rd ic t  and t h e  defendants aver t h a t  he  cannot now make h i s  

s i t u a t i o n  i n  t h i s  regard whole by specula t ing  upon what the  jury could 

have found. Furthermore, ne i the r  can t h e  p l a i n t i f f  supply the  nexus by 

r e c i t i n g  from the  record evidence as t o  "the s e v e r i t y  of the  beating" (PB 13), 

f o r  it i s  respec t fu l ly  submitted t h a t  ne i the r  i s  i t  t h e  r o l e  of the  

m appe l l a t e  court t o  supply t h i s  necessary nexus and thereby invade the  

province of the  jury ,  p a r t i c u l a r l y  s ince  i t  was t h e  contention of 

p l a i n t i f f ' s  counsel a t  the  jury charge conference " tha t  t h e r e ' s  an i s s u e  

of negligence i n  t h i s  case" (T 450). 

CONCLUSION 

For the  foregoing reasons,  the  defendants again urge the  Court t o  e n t e r  

i t s  Order providing t h a t  Off icer  O r t  i s  not t o  be held personally l i a b l e  f o r  t h e  

judgment entered agains t  him and t h a t  defendant North Bay Vil lage i s  not t o  

be held l i a b l e  f o r  any p a r t  of t h e  judgment a s  i t  i s  agains t  Off icer  O r t ,  and/or 

remanding t h i s  cause t o  t h e  cour ts  below, o r  simply t o  the  t r i a l  cour t ,  with 

d i rec t ions  f o r  t h e  e n t r y  of an order  o r  orders  s o  providing, o r  f o r  the  granting 

of such o the r  r e l i e f  t o  them a s  the  Court deems necessary. 
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