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I N  THE FLORIDA SUPREME COURT 

SNIUEL T .  WILLIAMS, 

P e t i t i o n e r ,  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 67,380 

BRIEF OF PETITIOIJER ON THE PERITS 

I PRELIPTIIJARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower  t r i b u n a l ,  and 

t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  b e  r e f e r -  

@ r e d  t o  as t h e y  appear  b e f o r e  t h i s  Cour t .  A one  volume r e c o r d  

on a p p e a l ,  i n c l u d i n g  t r a n s c r i p t s ,  w i l l  b e  r e f e r r e d  t o  as "R" 

fo l lowed  by t h e  a p p r o p r i a t e  page number i n  p a r e n t h e s e s .  A t -  

t a c h e d  h e q e t a  as a n  appendix  i s  t h e  o p i n i o n  of  t h e  l o w e r  tri- 

b u n a l ,  d a t e d  June  25, 1985. 



I1 STATEIENT OF THE CASE 

By in format ion  f i l e d  November 1 7 ,  1983, p e t i t i o n e r  was 

charged w i t h  aggravated b a t t e r y  ( R  1). The cause proceeded 

t o  j u r y  t r i a l  on March 6 ,  1984, and a t  t h e  conc lus ion  t h e r e o f  

p e t i t i o n e r  was found g u i l t y  a s  charged ( R  1 2 )  . On A p r i l  1 2 ,  

1984, p e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  and sen tenced  t o  f i v e  

y e a r s  i n  s t a t e  p r i s o n ,  which was a d e v i a t i o n  from t h e  recom- 

mended g u i d e l i n e s  s en t ence  of  2  1 / 2  - 3  1 / 2  y e a r s  ( R  19-25).  

On A p r i l  23, 1984, a  t ime ly  p r o  se n o t i c e  of appea l  was f i l e d  

( R  3 6 ) .  On June 25, 1985, t h e  F i r s t  D i s t r i c t  a f f i rmed  p e t i -  

t i o n e r ' s  s en t ence ,  b u t  c e r t i f i e d  a  q u e s t i o n  of  g r e a t  p u b l i c  

importance (Appendix A)  . On J u l y  19 , 19 85,  a  t ime ly  n o t i c e  

of  d i s c r e t i o n a r y  review was f i l e d .  



I11 STATErGMT OF THE FACTS 

Elildrec? Johnson t e s t i f i e d  t h a t  on November 6 ,  1983, she  

went t o  s l e e p  a t  7:30 p.m. o r  8:00 p.m. When she  woke up 

a t  some time b e f o r e  midnight ,  she  had a  puncture  wourid i n  h e r  

c h e s t .  P e t i t i o n e r  was on t h e  phone and s a i d  he had s tabbed  

someone. She was t r e a t e d  a t  t h e  scene by paramedics and taken 

t o  t h e  h o s p i t a l ,  where she s t ayed  f o r  two days.  She had been 

d r i n k i n g  t h a t  n i g h t .  P e t i t i o n e r  was h e r  boyf r i end ,  and they  

w e r e  l i v i n g  t o g e t h e r  ( R  113-22). 

Paramedic Char les  L. Crampton t e s t i f i e d  t h a t  he and Nancy 

Baker responded t o  t h e  v i c t i m ' s  house a t  11:05 p.m. P e t i t i o n e r  

m e t  them a t  t h e  door and s a i d  he had s tabbed t h e  v i c t i m  and had 

c a l l e d  t h e  p o l i c e .  Crampton observed a  sma l l  punc ture  wound i n  

t h e  l e f t  c h e s t  a r e a ,  which would be  c o n s i s t e n t  w i t h  one made 

by an i cep ick .  H e  t r e a t e d  t h e  v i c t i m  and she was t r a n s f e r r e d  

t o  t h e  h o s p i t a l  ( R  123-27). Paramedic Nancy Baker t e s t i f i e d  t h a t  

t h e  v i c t i m  s a i d  she had consumed b e e r  t h a t  n i g h t  ( R  130-32). 

Ta l l ahas see  P o l i c e  O f f i c e r  Kel ly  Logan t e s t i f i e d  t h a t  he 

a r r i v e d  a t  t h e  house a f t e r  t h e  paramedics. H e  advised p e t i t i o n e r  

of h i s  c o n s t i t u t i o n a l  r i g h t s ,  and p e t i t i o n e r  s a i d  he had s t a b -  

bed t h e  v i c t i m  wi th  an i c e p i c k ,  which s h e  kep t  under p i l l ow .  

Doctor John K.  Hsu, d i r e c t o r  of t h e  h b s p i t a l  emergency room, 

was q u a l i f i e d  a s  an e x p e r t  wi thout  o b j e c t i o n .  H e  t e s t i f i e d  t h a t  

t h e  v i c t i m  was brought  a t  midnight w i t h  a  c h e s t  wound i n  t h e  

f i f t h  r i b  a r e a ,  a t  t h e  border  of t h e  diaphragm. H e r  blood 

a l c o h o l  was .17. She was admit ted i n t o  t h e  h o s p i t a l  because 

of t h e  p o s s i b i l i t y  of b l eed ing  would commence, due t o  t h e  wound, 

and because of h e r  h igh  blood p re s su re  ( R  141-47). The ju ry  



found p e t i t i o n e r  g u i l t y  ( R  172-73). 

A sen tenc ing  g u i d e l i n e s  s co re shee t  was prepared ,  which in -  

c luded 2 4  p o i n t s  f o r  moderate v i c t i m  i n j u r y ,  and which c a l l e d  

f o r  a  sen tence  of 2 1 / 2  - 3  1 / 2  y e a r s  ( R  23) . A t  s en t enc ing  

on A p r i l  1 2 ,  p e t i t i o n e r ' s  counsel  o b j e c t e d  t o  t h e  2 4  p o i n t s  

f o r  moderate v i c t i m  i n j ~ r y  ( R  9 0 ) .  The v i c t i m  t e s t i f i e d  t h a t  

she  loved p e t i t i o n e r  and d i d  n o t  want t o  t e s t i f y  a g a i n s t  him 

and d i d  n o t  want him t o  go t o  j a i l  ( R  9 1 )  . The c o u r t  imposed 

a  f i v e  yea r  s en t ence ,  and a s  j u s t i f i c a t i o n  f o r  depa r tu re  from 

t h e  g u i d e l i n e s ,  t h e  c o u r t  o r a l l y  s t a t e d :  

That  c o n s t i t u t e s  a  d e p a r t u r e  from t h e  
s en t enc ing  g u i d e l i n e s .  I do t h a t  on 
t h e  b a s i s  t h a t  t h e r e ' s  no p re t ense  of  
any moral o r  l e g a l  j u s t i f i c a t i o n  f o r  
t h e  comn~ission of  t h i s  o f f ense ,  t h a t  
he had engaged i n  a  v i o l e n t  p a t t e r n  
of conduct which i n d i c a t e s  t h a t  h e ' s  
dangerous t o  s o c i e t y ,  and p a r t i c u l a r l y  
t h a t  t h i s  defendant  s tabbed  t h i s  lady 
wh i l e  she was a s l e e p  and t h e r e f o r e  
p a r t i c u l a r l y  vunerable  t o  any type  of 
a t t a c k .  Had no oppor tun i ty  o r  b a s i s  
upon which t o  defend h e r s e l f  a t  a l l .  
( R  9 4 ) .  

Also a t t a c h e d  t o  t h e  judgment and sen tence  i s  a  c h e k l i s t  of 

aggrava t ing  f a c t o r s ,  of which f o u r  were found: 

( 9 )  No p r e t e n s e  of moral o r  l e g a l  jus-  
t i f i c a t i o n .  

(11) Has engaged i n  v i o l e n t  p a t t e r n  of 
conduct  which i n d i c a t e s  a  s e r i o u s  danger 
t o  s o c i e t y .  

(321 A lesser sen tence  i s  n o t  comrnen- 
s u r a t e  w i t h  t h e  s e r i o u s n e s s  of  t h e  
defendant  ' s crime. 

(33) Other reasons ,  defendant  s t a b e d  
( s i c ]  v i c t i m  whi le  she  was a s l e e p  and 
t h e r e f o r e  p a r t i c u l a r l y  vunerable  
( R  25) .  

On appea l ,  t h e  F i r s t  D i s t r i c t  found t h a t  t h e  use of a  check- 



l i s t  of reasons  f o r  d e p a r t u r e  from t h e  q u i d e l i n e s  was permis- - - - 

s i b l e .  The c o u r t  a l s o  s u s t a i n e d  t h r e e  of  t h e  f o u r  reasons  f o r  

Zepar ture ,  b u t  c e r t i f i e d  a  q u e s t i o n  t o  t h i s  Court .  



P e t i t i o n e r  w i l l  a rgue  i n  t h i s  b r i e f  t h a t  no v e r s i o n  of 

t h e  ha rmless  e r r o r  r u l e  can be a p p l i e d  t o  s e n t e n c i n g  guide-  

l i n e s  a p p e a l s  where t h e  s e n t e n c i n g  judge h a s  l i s t e d  s e v e r a l  

r e a sons  f o r  d e p a r t u r e  and t h e  a p p e l l a t e  c o u r t  f i n d s  one o r  

more o f  them t o  be  i n v a l i d .  T h i s  canno t  b e  ha rmless  e r r o r  

because  t h e  a p p e l l a t e  c o u r t  i s  i n  no  p o s i t i o n  t o  de te rmine  

whether  t h e  s e n t e n c i n g  judge woilld have d e p a r t e d  based  upon 

t h e  remaining v a l i d  r e a sons .  Nor can t h e  a p p e l l a t e  c o u r t  

know whether  t h e  s e n t e n c i n g  judge would have imposed t h e  same 

s en t ence .  P e t i t i o n e r  w i l l  f u r t h e r  a rgue  t h a t  t h e  u se  o f  a  

c h e c k l i s t  o f  r e a sons  f o r  d e p a r t u r e  i s  n o t  p e r m i t t e d  under t h e  

g u i d e l i n e s .  P e t i t i o n e r  w i l l  f u r t h e r  a rgue  t h a t  t h e  remain ing  

a t h r e e  r ea sons  f o r  d e p a r t u r e  i n  t h e  i n s t a n t  c a s e  a r e  improper.  



ISSUE I 

THE APPELLATE COURT 14AY NOT APPLY THE 
HARMLESS ERROR RULE AND AFFIRM THE SEN- 
TENCE WHEN THE APPELLATE COURT FINDS 
THAT A SENTEWCIIJG COURT HAS RELIED UPO3' 
ONE OR MORE IP4PERMISSIBLE REASOYS FOR 
DEPARTING FROY THE GUIDELINES. 

The harmless e r r o r  r u l e  can be appl ied  only i f  one t akes  

the  p o s i t i o n  t h a t  enactment of t h e  sen tenc ing  gu ide l ines  h a s ,  

i n  r e a l i t y ,  e f f ecua ted  no change i n  t h e  t r a d i t i o n a l l y  broad 

d i s c r e t i o n  reposed i n  F l o r i d a ' s  t r i a l  judges i n  sen tenc ing  

mat te rs .  From t h i s  premise,  t h e  argument follows t h a t  i f  

one c l e a r  and convincing reason f o r  departuke e x i s t s  any o t h e r  

reasons ) a r t i c u l a t e d  by t h e  t r i a l  judge a s  c l e a r  and convincing 

a reasons suppor t ing  t h e  depa r tu re ,  even though found by t h e  

a p p e l l a t e  c o u r t  t o  be improper, may be regarded a s  mere su r -  

plusage and t h e  sen tence  must be aff i rmed.  This  reasoning i s  

flawed i n  a t  l e a s t  two re spec t s :  f i r s t ,  t h i s  philosophy t o t a l l y  

gu t s  t h e  gu ide l ines  render ing  t h e i r  enactme3t meaningless and 

the  r i g h t  t o  ap?eal a f forded  by Sec t ion  921.001(5) and 924.06 

(1) (e)  , F l o r i d a  S t a t u t e s  t o t a l l y  i l l u s o r y ;  second t h i s  ph i l so -  

phy ignores  t h a t  a p p e l l a t e  review has always been a v a i l a b l e  

when t h e  sen tenc ing  has  been based upon u n r e l i a b l e  o r  improper 

f a c t o r s .  

P r i o r  t o  t h e  enactment of t h e  sen tenc ing  gu ide l ines  and 

t h e  r e s u l t i n g  a p p e l l a t e  review of sen tences  imposed o u t s i d e  

t h e i r  presumptive range,  it was w e l l  s e t t l e d  t h a t  t h e  imposi t ion 

e of a sen tence  w a s  w i th in  t h e  s o l e  d i s c r e t i o n  of t h e  t r i a l  judge 

s o  long as t h e  s t a t u t o r y  maximum w a s  no t  exceeded. See,  e.g_., 



Brown v. S t a t e ,  152 F l a .  853, 13 So.2d 458 (1943) ;  Walker v .  

a S t a t e ,  4 4  So.2d 814 ( F l a .  19501 ; I n f a n t e  v. S t a t e ,  197 So.2d 

542 ( F l a .  3d DCA 1967) . However, even under t h a t  system, 

s en t enc ing  d e c i s i o n s  w e r e  n o t  irnmuned from a p p e l l a t e  s c r u t i n y .  

Ra ther ,  c o u r t s  of t h i s  s t a t e  d i d  n o t  h e s i t a t e  t o  r e v e r s e  a  

f a c i a l l y  i 3 l e g a l  s en t ence  where it was appa ren t  t h a t  t h e  t r i a l  

judge based t h e  s en t ence  wholly o r  i n  p a r t  on u n r e l i a b l e  e v i -  

dence o r  f a c t o r s .  See, e .g . ,  Adams v. S t a t e ,  376 So.2d 47 ( F l a .  - -  
1st DCA 1979) (de fendan t ' s  s en t ence  a s  a  h a b i t u a l  o f f ende r  

vaca ted  where t r i a l  c o u r t  r e l i e d  upon uncor robora ted  hearsay  

i n  de te rmin ing  t h a t  extended sen tence  was neces sa ry  f o r  pro- 

t e c t i o n  o f  t h e  p u b l i c ) ;  McElven v. S t a t e ,  440 So.2d 636 ( F l a .  

1st DCA 1983) (same) ; Crosby v .  S t a t e ,  429 So.2d 4 2 1  ( F l a .  1st 

DCA 19 83) ( j u v e n i l e  d e f e n d a n t ' s  sen tenced  a s  a d u l t  vaca t ed  where 

• t r i a l  c o u r t  improper ly  cons idered  s r i o r  a r r e s t s  n o t  l e a d i n g  t o  

conv ic t i ons  a s  ev idence  of  g u i l t ) ;  Hector  v. S t a t e ,  370 So.2d 

447 ( F l a .  1st DCA 1979) (de fendan t ' s  f a i l u r e  t o  confess  t o  

crime an improper c o n s i d e r a t i o n  i n  imposing s e n t e n c e ) ;  Gillman 

v. S t a t e ,  373 So.2d 335 ( F l a .  2d DCA 1979) ( d e f e n d a n t ' s  c l ~ o i c e  

o f  p l e a s  should  n o t  have p layed  any p a r t  i n  t h e  de t e rmina t ion  

of h i s  s e n t e n c e ) ;  Owen v .  S t a t e ,  4 4 1  So.2d 1111 ( F l a .  3d DCA 

1983) ( r e t e n t i o n  of j u r i s d i c t i o n  r eve r sed  where based upon fac -  

t o r s  i r r e l e v a n t  and i n c o n s i s t e n t  w i t h  j u r y ' s  v e r d i c t )  ; and 

Hubler v .  S t a t e ,  458 So.2d 350 ( F l a .  1st DCA 1984) ( d e f e n d a n t ' s  

l a c k  of remorse,  h i s  f a i l u r e  t o  p l ead  g u i l t y ,  and t r i a l  c o u r t ' s  

b e l i e f  t h a t  defendant  encouraged p e r j u r y  impermiss ib le  reasons)  . 
The harmless  e r r o r  s t a n d a r d  of  a p p e l l a t e  review f o r  guide- 

l i n e s  d e p a r t u r e s  i s  c l e a r l y  much t o o  narrow, and, i n  f a c t ,  i g -  

no re s  t h a t  a p p e l l a t e  s e n t e n c i n g  s c r u t i n y  has  never  been s o  super -  



f i c i a l .  I n  reviewing a  g u i d e l i n e s  Zepar ture ,  t h e  a p p e l l a t e  

c o u r t  cannot merely a s c e r t a i n  i f  one c l e a r  and convincing 

reason f o r  depa r tu re  e x i s t .  Even assuming arguendo t h a t  t h e  

enactment of t h e  sen tenc ing  g u i d e l i n e s  system i n  no way l i m i t s  

a  t r i a l  c o u r t t s  sen tenc ing  d i s c r e t i o n ,  a p p e l l a t e  review of a  

g u i d e l i n e s  depar t l l re  must a t  a  minimum inc lude  a  de te rmina t ion  

whether p r o h i b i t e d  reasons ,  such a s  t hose  condemned by t h e  fo re -  

going c a s e s ,  have been u t i l i z e d  t o  aily degree.  I f  t h e  t r i a l  

c o u r t ' s  depa r tu re  has  been Sased,  even i n  p a r t ,  upon such a  

condemned f a c t o r ,  a p p e l l a t e  r e v e r s a l  of t h e  sen tence  i s  man- 

c?ated, wi thout  r ega rd  t o  t h e  harmless e r r o r  d o c t r i n e .  A s  t h e  

foregoing cases  demonstrate,  a  t r i a l  judge ' s  r e l i a n c e  upon a  

p r o h i b i t e d  f a c t o r  i n  sen tenc ing  may n o t  be ignored by t h e  a2pel-  

l a t e  c o u r t  o r  regarded a s  m e r e  surp lusage .  Rather ,  resentenc-  

i ng  i s  i n  order .  

However, t h e  enactment of t h e  sen tenc ing  g u i d e l i n e s  system 

has  curbed j u d i c i a l  d i s c r e t i o n  i n  sen tenc ing  a t  l e a s t  t o  some 

e x t e n t .  By t h e  enactment of t h e  sen tenc ing  q u i d e l i n e s  system 

(and t h e  accompanying development of case  law r e l a t i v e  t h e r e t o )  , 

c e r t a i n  f a c t o r s ,  by l e g i s l a t i v e  o r  j u d i c i a l  f i a t ,  have been 

deeme6 impermissible and p r o h i b i t e d  bases  f o r  sen tenc ing  2e- 

c i s i o n s .  Thus, analogously,  when a  t r i a l  judge has  r e l i e d  upon 

such a  p r o h i b i t e d  reason i n  d e p a r t i n g  from t h e  presumptive 

g u i d e l i n e s  sen tence ,  h i s  improper r e l i a n c e  on such reason t a i n t s  

t h e  e n t i r e  sen tenc ing  process  and n e c e s s i t a t e s  an a p p e l l a t e  

r e v e r s a l  of t h e  sen tence  wi thout  r ega rd  t o  harmless e r r o r .  



The major impetus f o r  t h e  development f o r  t h e  g u i d e l i n e s  

was t h e  d e s i r e  t o  e l i m i n a t e  o r  a t  l e a s t  minimize unwarranted 

v a r i a t i o n s  i n  sen tenc ing .  The mechanism f o r  c a r r y i n g  o u t  t h e  

o b j e c t i v e s  and purposes of t h e  sen tenc ing  g u i d e l i n e s  is  a  series 

of n ine  c a t e g o r i e s  of o f f enses  graduated according t o  s e v e r i t y .  

"The pena l ty  imposed should be commensurate wi th  t h e  s e v e r i t y  

of t h e  convicted o f f ense  and t h e  circumstances surrounding t h e  

o f f ense" .  F la .  R . C r i m . P .  3.701 (b)  (3)  . Each category has  f i v e  

subd iv i s ions ,  wi th  p o i n t s  ass igned t o  va r ious  f a c t o r s  i n  each 

subd iv i s ion .  Among t h e  f a c t o r s  5or  which p o i n t s  a r e  ass igned  

a r e  t h e  de fendan t ' s  p r i o r  record and h i s  l e g a l  s t a t u s  a t  t h e  

of t h e  o f f ense .  "The s e v e r i t y  of t h e  sanc t ion  should i n c r e a s e  

wi th  t h e  l eng th  an6 n a t u r e  of t h e  o f f e n d e r ' s  c r imina l  h i s t o r y " .  

a F1a.R.Crim.P. 3 . 7 0 1 ( b ) ( 4 ) .  The number of p o i n t s  determines t h e  

recommended sen tenc ing  range and presumptive sentence.  The 

t r i a l  has  d i s c r e t i o n  t o  impose and need n o t  exp la in  reasons 

f o r  imposing any sen tence  wi th in  t h a t  range.  F1a.R.Crim.P. 

3.701(d) ( 8 )  . While t h e  g u i d e l i n e s  do n o t  e l i m i n a t e  j u d i c i a l  

d i s c r e t i o n  i n  sen tenc ing ,  they do seek t o  d i scourage  depa r tu re s  

from t h e  g u i d e l i n e s .  To t h a t  end,  judges must e x p l a i n  depa r tu re s  

i n  w r i t i n g  and may depa r t  only f o r  reasons t h a t  a r e  c l e a r  and 

convincing.  Moreover, t h e  g u i d e l i n e s  d i r e c t  t h a t  depa r tu re s  

"should be avoided un le s s  t h e r e  a r e  c l e a r  and convincing reasons 

t o  warran t  aggrava t ing  o r  m i t i g a t i n g  t h e  sen tence" .  Fla.R.Crim. 

P.  3.701(d) (11) . The g u i d e l i n e s  ranges have been cons t ruc t ed  on 

t h e  d u a l  foundat ions  of c u r r e n t  sen tenc ing  theory  and h i s t o r i c  

sen tenc ing  p r a c t i c e s  i n  t h i s  s t a t e .  

The harmless e r r o r  d o c t r i n e  might be p rope r ly  app l i ed  only 



i n  one s i t u a t i o n :  t h a t  t h e  d e p a r t u r e  sen tence  based,  i n  p a r t ,  

upon an improper reason  can be a f f i rmed only when t h e  a p p e l l a t e  

c o u r t  can unequivocal ly  and unmistakeably know t h a t  t h e  i m -  

p r o p r i e t y  a f f e c t e d  n e i t h e r  t h e  d e c i s i o n  t o  d e p a r t  n o r  t h e  l e n g t h  

of  t h e  depa r tu re .  The on ly  t h i s  can occur  i s  i f  t h e  s en t enc ing  

judge makes t h e  s t a t emen t  t h a t  he would d e p a r t  and he would i m -  

pose t h e  same sen tence  Eor any o r  a l l  of t h e  s t a t e d  reasons  

f o r  d e p a r t u r e .  Such d i d  n o t  occur  i n  t h e  i n s t a n t  case .  

The harmless e r r o r  s t a n d a r d  of  a p p e l l a t e  review is c l e a r l y  

i gno res  t h e  f a c t  t h a t  t h e  s en t enc ing  body i n  F l o r i d a  is  t h e  

t r i a l  judge. I t  i s  t h e  t r i a l  judge who must dec ide  whether t o  

d e p a r t  from t h e  presumptive g u i d e l i n e s  sen tence  and he  must 

dec ide  t h e  e x t e n t  of  d e p a r t u r e .  Under t h e  g u i d e l i n e s ,  when bhe 

t r i a l  c o u r t  has  depar ted  from t h e  g u i d e l i n e s  based upon reasons  

which t h e  a p p e l l a t e  c o u r t  determines  t o  be n e i t h e r  c l e a r  no r  con- 

v inc ing ,  t h e  t r i a l  judge should be given t h e  oppor tun i ty  t o  r e -  

e v a l u a t e  h i s  d e c i s i o n .  The a p p e l l a t e  c o u r t s  cannot presume a s  

a  ma t t e r  of  ldw o r  f a c t  t h a t  t h e  improper r ea sons ,  s p e c i f i c a l l y  

a r t i c u l a t e d  by t h e  t r i a l  judge as a  b a s i s  f o r  t h e  s en t ence ,  d i d  

n o t  c o n t r i b u t e  t o  t h e  t r i a l  judge ' s  d e c i s i o n  t o  d e p a r t  on t o  t h e  

e x t e n t  of  h i s  depa r tu re .  P rope r ly  a p p l i e d ,  t h e  harmless  e r r o r  

d o c t r i n e  would suppor t  a f f i rmance  of a  h a r s h e r  s en t ence ,  wi thout  

n e c e s s i t y  of a  remand, i n  on ly  a  l i m i t e d  number of ca ses  - - only  

when it i s  a b s o l u t e l y  c l e a r  t h a t  t h e  e r roneous  reasons  d i d  n o t  

c o n t r i b u t e  i n  any way t o  t h e  sen tence  imposed by t h e  t r i a l  judge. 

Any broader  approach would r e s u l t  i n  a p p e l l a t e  s en t enc ing  - - t h e  

a p p e l l a t e  c o u r t  second guess ing t h e  t r i a l  judge. The sen tence  

recommended by t h e  g u i d e l i n e s  must be cons idered  t h e  presumptively  



c o r r e c t  one. When a  t r i a l  judge h a s  imposed a  s en t ence  d e p a r t i n g  

t he r e f rom,  t h a t  d e c i s i o n  h a s  presumably been based  upon t h e  

r ea sons  he ha s  a r t i c u l a t e d .  When c e r t a i n  o f  t h o s e  f a c t o r s  have 

been deemed i n a p p r o p r i a t e  by t h e  a p p e l l a t e  c o u r t ,  it shou ld  be 

exceed ing ly  d i f f i c u l t  t h a t  t h e  t r i a l  judge would have d e p a r t e d ,  

and t o  t h e  same e x t e n t ,  had he  known t h a t  many of  t h e  f a c t o r s  

he found s o  s i g n i f i c a n t  w e r e  improper ones .  A review of  r e p o r t -  

ed  c a s e s  shows how i n c o n s i s t e n t l y  t h e  d i s t r i c t  c o u r t s  o f  appea l  

have t r e a t e d  c a s e s  where some r ea sons  f o r  d e p a r t u r e  a r e  found 

t o  b e  i n v a l i d .  The d i s p o s i t i o n s  of  t h e s e  c a s e s  are e q u a l l y  

haphazard ,  and s e e m  t o  depend upon t h e  number o f  r e a sons  g iven  

which s u r v i v e  review.  Almost none of  t h e  c a s e s  a r e  concerned 

w i t h  t h e  l e n g t h  o f  d e p a r t u r e ,  once i n v a l i d  r e a sons  a r e  found.  

I n  Young v. S t a t e ,  455 So.2d 551 ( F l a .  1st DCA 1984) ( q u e s t i o n  

c e r t i f i e d )  , t h e  f o l l owing  occu r r ed :  f i v e  r e a sons  f o r  d e p a r t u r e ;  

f o u r  i n v a l i d ;  one v a l i d ;  recommended s e n t e n c e  - 2 1/2- 3  1/2 

y e a r s ;  s e n t e n c e  r e c e i v e d  - 15 y e a r s ;  r e s u l t  - r e v e r s e d .  The 

c o u r t  p r o p e r l y  r e v e r s e d  because  : 

It i s  imposs ib l e  t o  de te rmine  whether  
t h e  t r i a l  judge would have come t o  t h e  
same conc lu s ion  on t h i s  r eason  a l o n e .  

Id.  a t  552. Compare Young w i t h  Swain v.  S t a t e ,  455 So.2d 533 - 

( F l a .  1st DCA 1984) , i n  which t h e  f o l l o w i n g  occu r r ed :  s i x  

reasons  f o r  d e p a r t u r e ;  f i v e  i n v a l i d ;  one v a l i d ;  recommended 

s en t ence  - 12-30 months; s e n t e n c e  - 20 y e a r s ;  r e s u l t  - a f f i rmed .  

Try t o  e x p l a i n  un i fo rmi ty  i n  s e n t e n c i n g  t o  M r .  Swain w h i l e  he  

i s  s e r v i n g  20 y e a r s  w i t h o u t  p a r o l e  because  of one v a l i d  r e a son ,  

whereas M r .  Young r e c e i v e s  a  new s e n t e n c i n g  h e a r i n g .  

The same c o u r t  a f f i r m e d  Brooks v .  S t a t e ,  456 So.2d 1305 

( F l a .  1st DCA 1984) ( q u e s t i o n  c e r t i f i e d )  i n  which t h e  fo l l owing  



occurred:  e i g h t  reasons  f o r  depa r tu re ;  t h r e e  i n v a l i d ;  f i v e  

a v a l i d ;  recommended sen tence  - 3  1/2 - 4 1/2 y e a r s ;  sen tence  

r e c e i v e d  - 20 yea r s ;  r e s u l t  - af f i rmed.  The c o u r t  looked i n t o  

i t s  c r y s t a l  b a l l  and concluded t h a t  t h e r e  w a s  "no u n c e r t a i n t y  

concerning t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  dev ia te1 ' .  - I d .  a t  1307. 

This  may be t r u e ,  b u t  it does n o t  answer t h e  ques t ion  of whether 

t h e  same depa r tu re  r a t e  of f i v e  t imes t h e  recommended sen tence  

would have r e s u l t e d  f o r  only  f i v e  v a l i d  reasons  i n s t e a d  of e i g h t .  

The t r e n d  i n  t h e  F i r s t  D i s t r i c t  seems t o  be  t h a t  a  s en t ence  

w i l l  b e  r eve r sed  i f  t h e  c o u r t  f i n d s  a  ma jo r i t y  of t h e  reasons  f o r  

d e p a r t u r e  t o  be i n v a l i d .  For example, i n  Carney v.  S t a t e ,  458 

So. 2d 13  (F l a .  1st DCA 1984) (ques t ion  c e r t i f i e d )  t h e  fo l lowing  

occurred:  seven reasons  f o r  depa r tu re ;  f i v e  i n v a l i d ;  two v a l i d ;  

recommended sen tence  - 4 1/2 - 5  1/2 yea r s ;  s en t ence  r ece ived  - 
• 10 yea r s ;  r e s u l t  - reversed .  See a l s o  Burch v .  S t a t e ,  462 So.2d -- 

548 ( F l a .  1st DCA 1985) (ques t ion  c e r t i f i e d ) :  fou r  reasons  f o r  

depa r tu re ;  t h r e e  i n v a l i d ;  one v a l i d ;  recommended sen tence  - 12- 

30 months; sen tence  r ece ived  - 5  y e a r s ;  r e s u l t  - reversed .  - See 

a l s o  Von C a r t e r  v. S t a t e ,  468 So.2d 278 ( F l a .  1st DCA 1985) 

(ques t ion  c e r t i f i e d )  : f o u r t e e n  reasons  f o r  d e p a r t u r e  t r e a t e d  a s  

seven; f i v e  i n v a l i d ;  one v a l i d ;  one p a r t i a l l y  v a l i d ;  recommended 

sen tence  - 12-30 months; sen tence  r ece ived  - 1 0  yea r s ;  r e s u l t  - 
reversed .  See a l s o  S c o t t  v.  S t a t e ,  469 So.2d 865 ( F l a .  1st DCA -- 
1985):  e i g h t  reasons  f o r  depa r tu re ;  f i v e  i n v a l i d ;  t h r e e  v a l i d ;  

recommended sen tence  - 9-12 yea r s ;  sen tence  rece ived  - 25 yea r s ;  

r e s u l t  - reversed .  

a The r e v e r s e  seems t o  be  t r u e ,  t h a t  a  sen tence  w i l l  be a f f i rmed 

i f  a  ma jo r i t y  of t h e  reasons  a r e  found t o  be v a l i d .  See,  e  .g. , - -  

Hunt v. S t a t e ,  468 So.2d 1100 ( F l a .  1st DCA 1985) : f i v e  reasons  



f o r  d e p a r t u r e ;  two i n v a l i d ;  t h r e e  v a l i d ;  recommended s e n t e n c e  - 

a 3  1/2-41/2 y e a r s ;  s e n t e n c e  r ece ived  - 25 y e a r s ;  r e s u l t  - a f f i rmed .  

Of cou r se ,  Swain i s  an excep t ion  t o  t h i s  r u l e ,  a s  i s  M i t c h e l l  v .  

S t a t e ,  458 So. 2d 10 ( F l a .  1st DCA 1984) : two r ea sons  f o r  de- 

p a r t u r e ;  one i n v a l i d ;  one v a l i d ;  recommended s en t ence  - non-s ta te  

p r i s o ~ ;  s e n t e n ~  received! - 5  y e a r s ;  r e s u l t  - a f f i rmed .  Thus, it 

i s  f a i r  t o  s a y  t h a t  t h e  F i r s t  ~ i s t r i c t  w i l l  a t t em2 t  t o  f o r e s e e  

what t h e  s en t enc ing  judge would have done i f  a  m a j o r i t y  of t h e  

r ea sons  a r e  found t o  be  v a l i d .  P e t i t i o n e r  submits  t h a t  s en t enc -  

i n g  g u i d e l i n e s  d e p a r t u r e s  a r e  no more of  a  coun t ing  p roces s  t h a n  

c a p i t a l  c a s e s .  When it a f f i r m s ,  t h e  F i r s t  D i s t r i c t  i s  n o t  s u b j e c t  

t o  t h e  argument t h a t  t h e  number of r ea sons  found a f f e c t s  t h e  l e n g t h  

of t h e  d e p a r t u r e .  Such s p e c u l a t i o n  on b o t h  counts  on t h e  p a r t  o f  

t h e  a p p e l l a t e  c o u r t s  l e a d s  t o  meaningless  a p p e l l a t e  review. • No such s p e c u l a t i o n  e x i s t s  i n  t h e  Second D i s t r i c t .  That  

c o u r t  h a s  s t a t e d  on s e v e r a l  occas ions  t h a t ,  no m a t t e r  how many 

r ea sons  f o r  d e p a r t u r e  a r e  found by t h e  s e n t e n c i n g  judge,  i f  on ly  

one s u r v i v e s  a p p e l l a t e  s c r u t i n y ,  t h e  s en t ence  w i l l  be a f f i rmed  

wi thou t  r ega rd  t o  t h e  l e n g t h  o f  t h e  d e p a r t u r e .  Webster v .  S t a t e ,  

461 So.2d 965 ( F l a .  2d DCA 1985) ; W i l l a r d  v.  S t a t e ,  462 So.2d 102 

( F l a .  2d DCA 1985) ; and G r i f f i n  v. S t a t e ,  470 So.2d 103 ( F l a .  2d 

DCA 1985) ( q u e s t i o n  c e r t i f i e d ) .  The F i f t h  D i s t r i c t  exp re s sed  t h e  

same view i n  A l l b r i t t o n  v.  S t a t e ,  458 So.2d 320  l la. 5 t h  DCA 

1984) .  Even though t h e  r e s u l t s  i n  t h e  Second and F i f t h  D i s t r i c t s  

a r e  p r e d i c t a b l e ,  such cu r so ry  a p p e l l a t e  review i s  even more hollow 

t h a h  t h a t  which i s  e x e r c i s e d  by t h e  F i r s t  D i s t r i c t .  

P e t i t i o n e r  obv ious ly  f a v o r s  a  p e r  se r u l e  of r e v e r s a l  any 

of t h e  r ea sons  f o r  d e p a r t u r e  are found t o  be  i n v a l i d .  The Th i rd  

and t h e  Four th  D i s t r i c t s  s e e m  t o  s h a r e  t h i s  view. I n  Davis v.  



S t a t e ,  458 So. 2d 42  (F l a .  4 th  DCA 1984) , two r ea sons  f o r  d e p a r t u r e  

e o u t  of a  t o t a l  of  f o u r  w e r e  found t o  be v a l i d .  The c o u r t  never-  

t h e l e s s  r e v e r s e d  : 

It appears  more e q u i t a b l e  t o  r e v e r s e  and 
remand f o r  r e s e n t e n c i n g  . . . s imple  jus-  
t ice  r e q u i r e s  t h a t  t h e  defendan t  have h i s  
day i n  c o u r t .  

I d .  a t  45. Likewise ,  i n  Baker v.  S t a t e ,  466 So.2d 1 1 4 4  ( F l a .  - 
3d DCA 1 9 8 5 ) ( q u e s t i o n  c e r t i f i e d ) ,  t h e  c o u r t  found on ly  one v a l i d  

reason o u t  of  f i v e .  I f  Baker had been i n  Lakeland o r  Daytona 

Beach h. is  s en t ence  would have been a f f i rmed .  But i n  Miami: 

Because w e  a r e  u n c e r t a i n  how much weight  
t h e  t r i a l  c o u r t  p l aced  on t h e  f o u r  imper- 
m i s s i b l e  r ea sons ,  w e  b e l i e v e  it a p p r o p r i a t e  
t o  remand t h e  ca se  f o r  r e sen t enc ing .  

I d .  a t  1146. 

Again, t h e  a p p e l l a t e  c o u r t s  of  t h i s  s t a t e  a r e  n o t  s e n t e n c i n g  

bod i e s .  I t  i s  impermiss ib le  t o  determine what a  s e n t e n c i n g  

judge would have done when some of  h i s  r ea sons  f o r  d e p a r t u r e  a r e  

s t r i c k e n .  The a p p e l l a t e  c o u r t  shou ld  n o t  be  p e r m i t t e d  t o  en- 

gage o r  r e q u i r e  t o  engage i n  such s p e c u l a t i o n .  True s en t enc ing  

un i fo rmi ty  cannot  b e  achieved through such s t a r g a z i n g .  The harm- 

less e r r o r  r u l e  ha s  no p l a c e  i n  reviewing s e n t e n c i n g  g u i d e l i n e s ,  

and t h e  o n l y  remedy i s  t o  remand f o r  r e sen t enc ing .  



ISSUE I1 

THE LOWER COURT ERRED I N  SANCTIONING 
THE USE OF A CHECKLIST FOR REABONS FOR 
DEPARTURE, AND I N  SUSTAINING THREE OF 
THE JXEASONS FOR DEPARTUJXE. 

P e t i t i o n e r  w i l l  make two arguments i n  t h i s  p o r t i o n  o f  h i s  

b r i e f .  F i r s t ,  t h a t  t h e  u se  of  a  form c h e c k l i s t  of  r e a sons  

f o r  d e p a r t u r e  i s  p e r  se i n v a l i d ;  and second,  t h a t  t h e  t h r e e  

remaining r ea sons  f o r  d e p a r t u r e  quo ted  above a r e  n o t  c l e a r  and 

conv inc ing .  

The u s e  of  a  c h e c k l i s t  w i t h  p r eo rda ined  a g g r a v a t i n g  and m i t i -  

g a t i n g  c i rcumstances  was r e j e c t e d  by t h e  s e n t e n c i n g  g u i d e l i n e s  

commission i n  a  comment t o  t h e  committee n o t e  under F1a.R.Crim.P. 

3.701(d) (11) , where it i s  s t a t e d :  

Recognizing t h e  r e l a t i v e  uniqueness  of  
each  c r i m i n a l  c a s e ,  t h e  cornmission e l e c t -  
ed n o t  t o  i n c l u d e  a  l i s t  of f a c t o r s  which 
may b e  c i t e d  i n  agg rava t i on  o r  m i t i g a t i o n .  

When t h e  commission r e j e c t e d  t h e  u s e  o f  c h e c k l i s t s ,  it was i m -  

p l i c i t l y  admonishing t h e  t r i a l  judge n o t  t o  u se  them e i t h e r .  

I t  i s  i n ~ o n s i ~ s t e n t  w i t h  t h e  g u i d e l i n e s '  purpose  o f  e n s u r i n g  

un i fo rmi ty  o f  s e n t e n c i n g  f o r  a t r i a l  judge t o  b e  a b l e  t o  merely  

mark on a  form and t h e r e b y  evade t h e  p r e s s u r e  o f  complying w i t h  

t h e  g u i d e l i n e s  r u l e .  A c h e c k l i s t ,  moreover,  i s  n o t  adequa te  

t o  e n s u r e  t h a t  " t h e  r e l a t i v e  uniqueness  o f  each  c r i m i n a l  c a s e "  

w i l l  b e  g iven  p rope r  i n d i v i d u a l i z e d  a t t e n t i o n  when s e n t e n c e s  

a r e  aggrava ted .  The F i f t h  D i s t r i c t  s o  found i n  Higgs v .  S t a t e ,  

455 So.2d 451, 454 (F la .  5 t h  DCA 1 9 8 4 ) :  

The r u l e s  do n o t  a r t i c u l a t e  an e x c l u s i v e  
l i s t  of  s p e c i f i c  r e a sons  t o  which a  c o u r t  
must adhere  i n  o r d e r  t o  d e p a r t  from t h e  
recommended g u i d e l i n e s  s e n t e n c e ;  r a t h e r ,  
t h e y  r e q u i r e  on ly  t h a t  i n  making such 
d e p a r t u r e ,  a c o u r t  must g i v e  w r i t t e n  



r e a s o n s  which a r e  " c l e a r  and conv inc ing" .  
T h i s  omiss ion of  a  " l aundry  l i s t "  of  ag- 
g r a v a t i n g  o r  m i t i g a t i n g  c i r cums t ances  
appears  t o  be  a  d e l i b e r a t e  d e c i s i o n  o f  
t h e  s t u d i e d  commission r a t h e r  t han  an 
o v e r s i g h t .  

A mere f l i c k  o r  two o r  t h r e e  o r  f o u r  o f  t h e  pen on t h e  

p r e p r i n t e d  l i t a n y  of  vague g e n e r a l i t i e s  becomes t h e  " c l e a r  and 

conv inc ing  r ea sons"  f o r  d e p a r t u r e .  But  t h e  ve ry  e x i s t e n c e  of  

a  l i s t  mocks t h e  purpose  o f  t h e  g u i d e l i n e s .  Because a  check- 

l i s t  i s  a  l i c e n s e  t o  d e p a r t  a t  w i l l  it shou ld  n o t  s u b s t i t u t e  

f o r  t h e  i n d i v i d u a l i z e d  and s p e c i f i c  c o n s i d e r a t i o n ,  ev idence  by 

a  w r i t t e n  document, which t h e  d r a f t e r s  o f  t h e  g u i d e l i n e s  en-  

v i s i o n e d .  The u n b r i d l e d  and unreviewable  s e n t e n c i n g  d i s c r e t i o n  

which t h e  g u i d e l i n e s  r e p o r t e d  t o  b u r y  w i l l  become r e s u r r e c t e d ,  

masquerading as a c h e c k l i s t ,  i f  t h i s  p r a c t i c e  c o n t i n u e s .  The 

r ea sons  on t h e  c h e c k l i s t  a r e  s o  c r y p t i c  t h a t  t h e y  a rguab ly  might  

app ly  i n  eve ry  c r i m i n a l  c a s e .  N o  one can w i t h  a s su r ance  know t h e  

reason  o r  how it f i t s  t h e  f a c t s .  T h i s  Court  shou ld  r e v e r s e  a s  

t h e  F i r s t  D i s t r i c t  d i d  i n  Abbott  v.  S t a t e ,  421 So.2d 24 ( F l a .  

1st DCA 1982) , i n  which it found t h a t  an o r d e r  r e t a i n i n g  j u r i s -  

d i c t i o n  under S e c t i o n  9 4 7 . 1 6 ( 3 ) ,  F l o r i d a  S t a t u t e s  con t a ined  

l e g a l l y  i n s u f f i c i e n t  r e a sons .  There t h e  c o u r t  s a i d :  

I n  s t a t i n g  h i s  grounds f o r  r e t a i n i n g  
j u r i s d i c t i o n ,  t h e  t r i a l  judge s imply  
r e f e r r e d  t o  t h e  "c i rcumstances  s u r -  
round ing  t h e  p a r t i c u l a r  i n c i d e n t s  . . . t h e  n a t u r e  o f  b o t h  o f f e n s e s  . . . 
t h e  s e r i o u s n e s s  o f  t h e  o f f e n s e s  . . . 
and t h e  g r a v i t y  of  t h e  o f f e n s e s .  . ." 
w i t h o u t  c i t i n g  any o f  t h e  f a c t s  o r  c i r -  
cumstances o f  t h e  c r i m e s .  T h i s  s t a t e -  
ment does  n o t  s a t i s f y  t h e  requ i rement  
o f  [ t h e  s t a t u t e ]  t h a t  j u s t i f i c a t i o n  
f o r  r e t e n t i o n  of  j u r i s d i c t i o n  be  s t a t e d  
w i t h  i n d i v i d u a l  p a r t i c u l a r i t y .  Although 
t h e  t r i a l  judge i nc luded  i n  h i s  s t a t e -  
ment somewhat more s p e c i f i c  r e f e r e n c e s  
t o  " t h e  c o n d i t i o n s  under which t h e  v i c -  



t i m  was submi t t ed"  and " t h e  l o s e s  t o  t h e  
v i c t i m " ,  h e r e ,  a g a i n ,  t h e r e  was no  s t a t e -  
ment a s  t o  what was done t o  t h e  v i c t i m  
o r  what  h i s  l o s e s  w e r e .  

The same f a t a l  c r i t i c i s m  can be l e v e l e d  a t  t h e  c h e c k l i s t  i n  gen- 

e r a l ,  and a t  t h e  t h r e e  s p e c i f i c  r e a sons  s e l e c t e d  i n  t h i s  c a s e .  

I n  A l fo rd  v. S t a t e ,  460 So.2d 1000 ( F l a .  1st DCA 1 9 8 4 ) ,  

t h e  F i r s t  D i s t r i c t  d i sapproved  Judge H a l l ' s  c h e c k l i s t :  

I n  d e p a r t i n g  from t h e  recommended r ange ,  
t h e  c o u r t  merely  checked o f f  f o u r  r e a sons  
from a  l aundry  l i s t  o f  m i t i g a t i n g  and ag- 
g r a v a t i n g  c i rcumsbances .  . . . Without  
ou r  hav ing  t o  excava t e  from t h e  r e c o r d  
f a c t s  t o  s e r v e  a s  e l i m i n a t i o n ,  t h e  r e a sons  
whol ly  f a i l  t o  r e l a t e  t o  any th ing  w i t h i n  
t h e  c o n t e x t  o f  t h e  c a s e .  Such ambigui ty  
i s  p r o h i b i t e d  by F1a.R.Crim.P. 3.701(d) 
(11) , which r e q u i r e s  t h a t  d e p a r t u r e s  
from presumpt ive  s e n t e n c e s  be f o r  c l e a r  
and conv inc ing  r e a s o n s ,  and se t  f o r t h  i n  
w r i t i n g .  

Thus, t h e  F i r s t  D i s t r i c t  had ,  by u s i n g  t h e  t e r m s  "shopping l i s t " ,  

and " l aund ry  l i s t " ,  i n d i c a t e d  i t s  d i s d a i n  f o r  t h e  u s e  of  a  check- 

l i s t  of a g g r a v a t i n g  c i r cums t ances .  I n e x p l i c a b l y ,  t h e  Cour t  t u r n -  

ed  around and s a n c t i o n e d  t h e  use  o f  a  c h e c k l i s t  i n  t h e  i n s t a n t  

c a s e .  

Turning t o  t h e s e  s p e c i f i c  r e a sons  f o r  d e p a r t u r e  i n  t h e  check- 

l i s t  i n  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t  s t r u c k  t h e  f i r s t  

r e a son .  The second r ea son  on t h e  c h e c k l i s t ,  i . e . ,  t h a t  t h e  de- 

f endan t  "has engaged i n  v i o l e n t  p a t t e r n  o f  conduct  which i n d i c a t e  

a s e r i o u s  danger  t o  s o c i e t y "  s u f f e r s  from t h e  same cr i t ic ism 

vo i ced  by t h e  c o u r t  i n  A l fo rd ,  and Abbott .  Where t h e  lower  c o u r t  

does  n o t  e n u n c i a t e  i t s  f i n d i n g s ,  it it imposs ib l e  t o  " excava t e  

from t h e  r e c o r d  f a c t s  t o  s e r v e  a s  e l i m i n a t i o n " .  

• The t h i r d  r e a son  on t h e  c h e c k l i s t  i s  " a  lesser s e n t e n c e  i s  

n o t  commensurate w i t h  t h e  s e r i o u s n e s s  o f  t h e  d e f e n d a n t ' s  c r i m e " .  



The recommended g u i d e l i n e s  s en t ence  of  2  1/2-3 1/2 y e a r s  s e r v e s .  

t h e  goa l  of punishing t h e  o f f ende r .  The t r i a l  judge ' s  d e s i r e  

t o  have p e t i t i o n e r  i n c a r c e r a t e d  could have been s a t i s f i e d  by 

g iv ing  a  3  1/2 yea r  t e r n  wi thout  d e v i a t i n g  from t h e  recommended 

g u i d e l i n e s  sen tence .  The reasons  ass igned  t h e r e f o r e  i s  n o t  c l e a r  

and convincing because it f a i l s  t o  exp la in  why t h e  l e n g t h  of t i m e  

pe rmi t t ed  by t h e  g u i d e l i n e s  f o r  t h i s  crime i s  n o t  s u f f i c i e n t  punish- 

ment. A t  s en t enc ing ,  t h e  t r i a l  judge candid ly  s t a t e d  t h a t  it was 

h i s  i n t e n t i o n  t o  impose a  1 0  y e a r  s en t ence ,  b u t ,  upon hea r ing  

c o u n s e l ' s  allocation , decided t o  impose a  5 yea r  sen tence  (I? 9 4 )  . 
The judge ' s  s t a t emen t  i s  r e v e a l i n g  because it shows h i s  fundamental 

disagreement wi th  t h e  p r i n c i p l e s  of t h e  g u i d e l i n e s ,  which a l r eady  

t a k e  t h e  s e r i o u s n e s s  of t h e  crime i n t o  account throl.zgl? an e l a b o r a t e  

system of c a t e g o r i e s  of  crimes and s c o r e s h e e t s ,  i nc lud ing  a d d i t i o n a l  

p o i n t s  f o r  v i c t i m  i n j u r y .  I t  i s  a s  i f  t h e  c o u r t  ha$- d r a f t e d  i t s  

own s e t  of g u i d e l i n e s  f o r  aggravated b a t t e r y  w i th  a  deadly weapon. 

See t h e  comments of Judge Sharp,  d i s s e n t i n g  i n  Hendrix v. S t a t e ,  

455 So.2d 449, 451 ( F l a .  5 t h  DCA 1984) . 
The f o u r t h  reason f o r  d e p a r t u r e  t h a t  t h e  v i c t i m  was a s l e e p  

is  t h e  only  f i n d i n g  n o t  embodied i n  t h e  prepren ted  c h e c k l i s t .  

I t  appa ren t ly  r e f l e c t s  throuqh t h e  t r i a l  j udge ' s  b e l i e f  t o  

s t a b  someone who i s  awake and presumably have some oppor tun i ty  

t o  defend h e r s e l f .  But i f  awake andable t o  defend h e r s e l f ,  t h e r e  

might b e f u r t h e r  bloodshed by bo th  p a r t i e s .  Here,  t h e  wound, a l -  

though p o t e n t i a l l y  s e r i o u s ,  d i d  n o t  cause  any damage t o  t h e  v i t a l  

i n t e r n a l  organs o r  a r t e r i e s .  The v i c t i m  may have been vunerable ,  

b u t  it i s  e n t i r e l y  p o s s i b l e  t h a t  p e t i t i o n e r  's qu ick  te lephone  

c a l l  t o  summon a i d  might have saved h e r  l i f e .  

Moreover, it is cu r ious  t h a t  none of t h e  m i t i g a t i n g  f a c t o r s  

on t h e  c h e c k l i s t  was found by t h e  c o u r t ,  such a s  number 8  "co- 
- 19 - 



o p e r a t i o n  w i t h  law enf  orcement" o r  number 2 1  " v i c t i m  has  no ob- 

j e c t i o n  t o  s en t ence"  (It 25) , where p e t i t i o n e r  promptly summoned 

a i d  and promptly confessed  and where t h e  v ic t im f l a t l y  s t a t e d  

a t  s e n t e n c i n g  t h a t  she  d i d  n o t  wish  t o  see p e t i t i o n e r  i n c a r c e r a t e d  

a t  a l l .  

Thus, p e t i t i o n e r  h a s  demonstra ted  t h a t  t h e  u se  of  a  check- 

l i s t  o r  l aundry  l i s t  o r  shopping l i s t  i s  e r roneous  because  it 

f a i l s  t o  i n d i v u d u a l i z e  s e n t e n c i n g  t o  f i t  t h e  o f f e n d e r ,  and p rov ides  

no b a s i s  f o r  meaningful  a p p e l l a t e  review of t h e  d e p a r t u r e .  Th i s  

Court  shou ld  d e c l a r e  such a  p r a c t i c e  t o  be improper.  I n  t h e  a l -  

t e r n a t i v e ,  t h i s  Cour t  shou ld  f i n d  t h a t  a l l  of t h e  t h r e e  remaining 

r ea sons  f o r  d e p a r t u r e  f a i l  t h e  " c l e a r  and convincing"  tes t  and re- 

mand f o r  r e s e n t e n c i n g  w i t h i n  t h e  2 1/2 - 3 1/2 y e a r  g u i d e l i n e s  

range.  



V I  COIJCLUSI ON 

Based upon t h e  fo r ego ing  argument, r e a son ing ,  and c i t a t i o n  

of  a u t h o r i t y ,  p e t i t i o n e r  u rges  t h i s  Court  t o  adopt  a  r u l e  of  

law which would p r o h i b i t  t h e  a p p l i c a t i o n  o f  t h e  harmless  e r r o r  

r u l e  t o  g u i d e l i n e s  d e p a r t u r e s ,  where one or  more r ea sons  a r e  

found t o  be  i n v a l i d  by t h e  a p p e l l a t e  c o u r t .  p e t i t i o n e r  a l s o  

u rges  t h i s  Court  t o  condemn t h e  u se  o f  a  p r e p r i n t e d  c h e c k l i s t  o f  

r ea sons  f o r  d e p a r t u r e .  F i n a l l y ,  p e t i t i o n e r  a s k s  t h i s  Cour t  t o  

s t r i k e  t h e  remaining t h r e e  r ea sons  f o r  d e p a r t u r e .  
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