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BARKETT, J .  

W e  have f o r  review Will iams v .  S t a t e ,  471 So.2d 630 ( F l a .  

1st DCA 1985 ) .  I n  t h i s  c a s e ,  t h e  F i r s t  D i s t r i c t  upheld  Wi l l i ams '  

d e p a r t u r e  s e n t e n c e  and c e r t i f i e d  t h e  fo l l owing  q u e s t i o n  a s  b e i n g  

of  g r e a t  p u b l i c  impor tance:  

WHEN AN APPELLATE COURT FINDS THAT A SENTENCING 
COURT RELIED UPON A REASON OR REASONS THAT ARE 
IMPERMISSIBLE UNDER FLA.R.CR1M.P. 3.701 I N  MAKING ITS 
DECISION TO DEPART FROM THE SENTENCING GUIDELINES, 
SHOULD THE APPELLATE COURT EXAMINE THE OTHER REASONS 
G I V E N  BY THE SENTENCING COURT TO DETERMINE I F  THOSE 
REASONS JUSTIFY DEPARTURE FROM THE GUIDELINES OR 
SHOULD THE CASE BE REMANDED FOR A RESENTENCING. 

I d .  a t  632. W e  have j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 4 1 ,  F l a .  

Cons t . 
The c e r t i f i e d  q u e s t i o n  h a s  been answered i n  S t a t e  v .  

Young, 476 So.2d 161  ( F l a .  1985 ) .  To l i m i t  o u r s e l v e s  t o  s imply  

answer ing t h e  c e r t i f i e d  q u e s t i o n ,  however, would l e a v e  t h e  

impress ion  t h a t  t h e  remaining r ea sons  deemed p e r m i s s i b l e  by t h e  

d i s t r i c t  c o u r t  w e r e  c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t u r e .  

To e l i m i n a t e  any con fus ion  on t h i s  i s s u e ,  w e  deem it neces sa ry  t o  

c o n s i d e r  t h e  r e a sons  s u s t a i n e d  by t h e  c o u r t  below. W e  f i n d  them 

t o  b e  i n s u f f i c i e n t .  



The f a c t  t h a t  Wil l iams " [ h l a s  engaged i n  [ a ]  v i o l e n t  

p a t t e r n  o f  conduct  which i n d i c a t e s  a  s e r i o u s  danger  t o  s o c i e t y "  

i s  n o t  a  c l e a r  and conv inc ing  r ea son  f o r  d e p a r t u r e  from t h e  

g u i d e l i n e s  under  t h e  f a c t s  o f  t h i s  c a s e .  The on ly  ev idence  

p r e s e n t e d  t o  s u p p o r t  such a  f i n d i n g  i s  t h e  d e f e n d a n t ' s  p r i o r  

r e c o r d .  Wil l iams r e c e i v e d  twenty-seven p o i n t s  f o r  p r i o r  

c o n v i c t i o n s .  Thus, h i s  p r i o r  c r i m i n a l  h i s t o r y  was a l r e a d y  

cons ide r ed  i n  computing h i s  recommended punishment under t h e  

g u i d e l i n e s .  A t r i a l  judge may n o t  d e p a r t  from t h e  g u i d e l i n e s  

based  on a  f a c t o r  which ha s  a l r e a d y  been weighed i n  a r r i v i n g  a t  a  

presumpt ive  s en t ence .  S t a t e  v .  Mi sch l e r ,  No. 66 ,191 ( F l a .  

Apr. 3 ,  1 9 8 6 ) ;  Hendrix v .  S t a t e ,  475 So.2d 1218, 1220  la. 

1 9 8 5 ) ;  Napoles v.  S t a t e ,  463 So.2d 478, 479  la. 1st DCA 1 9 8 5 ) .  

I t  i s  a l s o  improper t o  d e p a r t  based on t h e  t r i a l  c o u r t ' s  

p e r c e p t i o n  t h a t  t h e  recommended s e n t e n c e  under  t h e  g u i d e l i n e s  i s  

n o t  commensurate w i t h  t h e  s e r i o u s n e s s  of t h e  c r i m e .  The r a i s o n  

d ' e t r e  of  t h e  s e n t e n c i n g  g u i d e l i n e s  i s  t o  deve lop  punishment 

commensurate w i t h  t h e  s e r i o u s n e s s  of  t h e  crime. The d i f f e r e n t  

c a t e g o r i e s  o f  crimes, t h e  v a r i o u s  s c o r i n g  o p p o r t u n i t i e s ,  and t h e  

d i s p a r a t e  punishment ranges  a r e  c l e a r l y  bottomed on t h i s  

o b j e c t i v e .  The g u i d e l i n e s  w e r e  enac t ed  " t o  e s t a b l i s h  a  uni form 

se t  of  s t a n d a r d s  t o  gu ide  t h e  s e n t e n c i n g  judge" and " e l i m i n a t e  

unwarranted  v a r i a t i o n  i n  t h e  s e n t e n c i n g  p roce s s  by r educ ing  t h e  

s u b j e c t i v i t y  i n  i n t e r p r e t i n g  s p e c i f i c  o f f e n s e -  and o f f ende r -  

r e l a t e d  c r i t e r i a  and i n  d e f i n i n g  t h e i r  r e l a t i v e  impor tance  i n  t h e  

s e n t e n c i n g  d e c i s i o n . "  I n  re Rules  of  Cr imina l  Procedure  

(Sentencing, 439 So.2d 848, 849 ( F l a .  1 9 8 3 ) .  Accord 

S a n t i a g o  v .  S t a t e ,  478 So.2d 47, 48 ( F l a .  1 9 8 5 ) ;  Hendrix,  475 

So.2d a t  1219-20. A t r i a l  judge may n o t  s u b s t i t u t e  h i s  own 

o p i n i o n  f o r  t h a t  of  t h e  Sen tenc ing  Gu ide l i ne s  Commission simply 

because  he  does  n o t  a g r e e  w i t h  t h e  presumpt ive  s e n t e n c e .  - Cf .  

A l l en  v .  S t a t e ,  476 So.2d 309, 310 ( F l a .  2d DCA 1985) ( t r i a l  

judge may n o t  d e p a r t  s imply  because  he  t h i n k s  a  h a r s h e r  s e n t e n c e  

w i l l  d e t e r  o t h e r s ) .  To pe rmi t  eve ry  t r i a l  judge t o  de te rmine  h i s  



or her own sentence would result in the total elimination of the 

sentencing guidelines. 

The final reason the trial court gave for departing from 

the guidelines was that the defendant stabbed the victim while 

she was sleeping and therefore more vulnerable. This factor 

alone is not a clear and convincing reason to depart. 

In summary, none of the reasons advanced justified 

departure from the guidelines. Accordingly, we quash the 

decision below and remand this cause to the district court with 

orders to direct the trial court to sentence petitioner within 

the recommended range provided by the guidelines. 

It is so ordered. 

BOYD, C.J., and ADKINS, OVERTON, McDONALD, EHRLICH and SHAW, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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