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INTRODUCTION 

The Petitioner, Stanley Morgan, was the petitioner in the 

trial court and the Appellant in the Third District Court of 

Appeal. The Respondent, the State, was the respondent in the 

trial court and the Appellee in the District Court. The parties 

will be referred to as they stood before the lower court. The 

symbol "R" will refer to the record on appeal, and the symbol "T" 

will refer to the separately bound transcript of proceedings. 

The abbreviation "App." will refer to the Petitioner's appendix 

attached to this brief. 



STATEMENT OF THE CASE AND FACTS 

On February 12, 1982, the defendant filed a motion to vacate 

judgment and sentence in this case alleging, in pertinent part, 

that he was convicted of first-degree murder on November 21, 

1985, after trial by jury held before the Honorable Natalie 

Baskin, Circuit Judge; that shortly after the trial jury retired 

for deliberations in the cause, it sent out a request for 

additional physical evidence and for additional instructions 

interpreting the difference between first-degree and second- 

degree murder; and that the defendant's trial attorney without 

agreement or acquiescence of the defendant purported to waive the 

presence of the defendant, the court thereupon responding to the 

jury's request in the absence of the defendant, in violation of 

the principle denoted by Ivory v. State, 351 So.2d 26 (Fla. 1977) 

and the pertinent rules of criminal procedure, 3 .I80 (a) (5) and 

3.410 (R. 2-3). 

On February 24, 1982, the trial court, the Honorable Ellen 

Morphonios, Circuit Judge, without hearing summarily denied the 

defendant's Rule 3.850 motion (R. 4a, 6). The basis of Judge 

Gable's ruling of denial was that "defense counsel at that time 

waived appearance of defendant" (R. 4a). 

Upon timely appeal from the summary denial, the Third 

District Court of Appeal reversed and remanded for an evidentiary 

hearing upon authority of Ivory v. State and related cases. 

Morgan v. State, 414 So.2d 233 (Fla. 3d DCA 1982). 

The testimony and exhibits at the evidentiary hearing were 

undisputed. The defendant, who had been in custody prior to and 
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during trial, was removed to a holding cell when the jury retired 

for deliberations (T. 10-11). In the course of deliberations, 

the jury made a verbal request for all the physical evidence in 

the case, and made the following written request: "We need an 

inter-pretation of the law as to what constitutes the difference 

between first-degree and second-degree murder. Nelson Martines, 

foreman." (T. 35-36). In the absence of the defendant, who was 

still in the holding cell, his trial attorney purported to waive 

his presence and acquiesced, in lieu of having the jury returned 

to the courtroom, in the trial court's furnishing the physical 

evidence and providing a written note to the jury instructing 

them to rely on the (written) instructions already furnished to 

them (T. 8; R. 35-37, 76). The jury subsequently returned a 

verdict of first-degree murder (R. 38). 

The undisputed testimony, credited by the trial court, was 

that the defendant, who was in a holding cell, did not know of 

the foregoing discussion or communication, and did not ratify or 

acquiesce in the waiver of his presence (T. 10-11, 20-22, 43). 

The defendant did not even learn of the foregoing until several 

years af ter trial (T. 11) . 
The trial court denied the motion, however, upon the grounds 

that the jury was not returned to the courtroom and that it had 

been previously provided with written instructions (T. 27, 33- 

34). The court subsequently entered a written order thereupon 

(R. 3-85). 

Upon timely appeal to the Third District Court of Appeal, 

that court affirmed upon variant grounds. Morgan v. State, 471 

-3- 



So.2d 1336 (Fla. 3d DCA 1985). The majority opinion, authored by 

Judge Nesbitt, concluded that no error had occurred in furnishing 

physical evidence upon jury request during deliberations because 

neither the defendant nor counsel were required to be present at 

all. Id. at 1337; App. As to the response to the jury's written 

question, the majority below recognized that Ivory v. State 

required the defendant's presence and established a per se rule 

of reversal for communication between the judge and the jury 

occurring in violation of the requirement. However, the majority 

concluded that Ivory had been receded from by this Court. Id. at - 

1337-1338; App. Further, the majority intimated a construction 

of the applicable criminal rules as turning a defendant's right 

to be present upon the manner in which the trial court responds 

to the jury's request; only where a trial court recalls the jury 

for additional instructions or reading of testimony, in the view 

of the majority below, does a defendant have the right to be 

present. - Id. at 1337; App. 

The majority declined to expressly rule whether the trial 

court's responses in this case constituted error, concluding that 

if there was "error at all, it was harmless." Id. at 1338; - 

App. The majority certified as one of great public importance 

the following question: 

Is a violation of Florida Rule of Criminal 
Procedure 3.410, by responding to a jury's 
request without the defendant being present, 
subject to the harmless error rule? 

Id. n. 6 at 1338; App. - 
Judge Pearson, concurring, concluded that "Ivory remains 

afloat despite persistent rumors of its scuttling", but that a 
-4-  



defendant's presence at a discussion of jury instructions or 

reinstructions is not critical and can be unilaterally waived by 

his attorney. Id. at 1338, 1341; App. - 
Notice to invoke this Court's discretionary jurisdiction was 

timely filed on July 18, 1985. 



SUMMARY OF ARGUMENT 

When, i n  t h e  c o u r s e  o f  d e l i b e r a t i o n s ,  a  j u r y  r e q u e s t s  

a d d i t i o n a l  e v i d e n c e  o r  i n s t r u c t i o n s ,  u n d e r  t h e  a p p l i c a b l e  r u l e s  

o f  c r i m i n a l  p r o c e d u r e ,  t h e  t r i a l  c o u r t  i s  r e q u i r e d  t o  h a v e  t h e  

j u r y  r e t u r n e d  t o  t h e  c o u r t r o o m  s o  t h a t  i t  may r e s p o n d  t o  t h e  

r e q u e s t  i n  o p e n  c o u r t .  F u r t h e r ,  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  b e  

p e r s o n a l l y  p r e s e n t  a t  t h a t  t i m e .  B e c a u s e ,  i n  P e t i t i o n e r ' s  t r i a l  

f o r  f i r s t - d e g r e e  m u r d e r ,  t h e  t r i a l  c o u r t  r e s p o n d e d  t o  j u r y  

r e q u e s t s  w i t h o u t  h a v i n g  t h e  j u r y  r e t u r n e d  t o  t h e  c o u r t r o o m ,  and  

w i t h o u t  t h e  d e f e n d a n t  b e i n g  p r e s e n t ,  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  

a new t r i a l .  The d e f e n d a n t ' s  r i g h t  t o  b e  p r e s e n t  i s  n o t  a  r i g h t  

w a i v a b l e  s o l e l y  by d e f e n s e  c o u n s e l .  F o r  s u c h  a w a i v e r  by  c o u n s e l  

t o  b e  v a l i d ,  t h e  d e f e n d a n t  mus t  e i t h e r  r a t i f y  o r  a c q u i e s c e  i n  t h e  

w a i v e r .  I t  i s  u n d i s p u t e d  i n  t h e  i n s t a n t  case t h a t  t h e  d e f e n d a n t  

d i d  n o t  s o  r a t i f y  o r  a c q u i e s c e  i n  w a i v e r  o f  h i s  p r e s e n c e .  



ARGUMENT 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR 
WHEN, IN THE COURSE OF THE DEFENDANT'S TRIAL 
FOR FIRST-DEGREE MURDER, IT RESPONDED TO JURY 
REQUESTS DURING DELIBERATIONS FOR EVIDENCE AND 
FOR ADDITIONAL INSTRUCTIONS WITHOUT RETURNING 
THE JURY TO THE COURTROOM AND WITHOUT THE 
DEFENDANT BEING PRESENT. 

In the course of the defendant's 1975 trial for first-degree 

murder, a capital offense, upon the retirement of the jury for 

deliberations, the defendant was removed to a holding cell. 

During deliberations, the jury requested all the physical 

evidence in the case and also made a written request for "an 

interpretation of the law" as to what constitutes the difference 

between first-degree and second-degree murder. Without the 

defendant present, and unknown to him, the trial court relied 

upon a purported waiver of the defendant's presence by his 

attorney and, without returning the jury to the courtroom, the 

court furnished the physical evidence and provided a written note 

to the jury directing them to rely upon the (written) 

instructions already furnished. The jury subsequently returned a 

verdict of first-degree murder. It is undisputed that the defen- 

dant did not ratify or acquiesce in the waiver of his presence, 

and that he did not even learn of the proceeding until long after 

trial. It is submitted that the procedure employed by the trial 

court was in departure from the principles embodied by Ivory v. 

State, 351 So.2d 26 (Fla. 1977), that Ivory was eminently correct 

and strongly grounded in historic principles of Florida jurispru- 

dence, that since the date of the decision below Ivory has been 

-7- 



r e a f f i r m e d  by c l e a r  manda t e  o f  t h i s  C o u r t ,  and t h a t  t h e  d e c i s i o n  

o f  t h e  lower c o u r t  m u s t  be a c c o r d i n g l y  q u a s h e d .  

I n  I v o r y  v .  S t a t e ,  t h i s  C o u r t  h e l d  t h a t :  

Any commun ica t i on  w i t h  t h e  j u r y  o u t s i d e  t h e  
p r e s e n c e  o f  t h e  p r o s e c u t o r ,  t h e  d e f e n d a n t ,  and  
t h e  d e f e n d a n t ' s  c o u n s e l  i s  so f r a u g h t  w i t h  
p o t e n t i a l  p r e j u d i c e  t h a t  i t  c a n n o t  be 
c o n s i d e r e d  h a r m l e s s .  

[ I l t  i s  p r e j u d i c i a l  e r r o r  f o r  a  t r i a l  j u d g e  
t o  r e s p o n d  t o  a  r e q u e s t  f r o m  t h e  j u r y  w i t h o u t  
t h e  p r o s e c u t i n g  a t t o r n e y ,  - t h e  d e f e n d a n t ,  and  
t h e  d e f e n d a n t ' s  c o u n s e l  b e i n g  p r e s e n t  and  
m i n g  t n e  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  
d i s c u s s i o n  o f  t h e  a c t i o n  t o  be t a k e n  o n  t h e  
j u r y ' s  r e q u e s t .  

I d .  a t  28.  - 
S u b s e q u e n t  t o  t h e  d e c i s i o n  below, t h i s  C o u r t  r e s o l v e d  a n y  

q u e s t i o n  a b o u t  t h e  v i t a l i t y  o f  I v o r y :  

W e  r e a f f i r m  t h e  v i a b i l i t y  o f  I v o r y  and  
c o n c l u d e  w i t h  t h e  words  o f  J u s t i c e  Eng l and :  

The r u l e  o f  l a w  now a d o p t e d  by  
t h i s  C o u r t  i s  o b v i o u s l y  o n e  d e s i g n e d  
t o  h a v e  a  p r o p h y l a c t i c  e f f e c t .  I t  
i s  p r e c i s e l y  f o r  t h a t  r e a s o n  t h a t  I 
j o i n  t h e  m a j o r i t y .  A " p r e j u d i c e "  
r u l e  would ,  I b e l i e v e ,  u n n e c e s s a r i l y  
e m b r o i l  t r i a l  c o u n s e l ,  t r i a l  j u d g e s  
a n d  a p p e l l a t e  c o u r t s  i n  s e a r c h  o f  
e v a n s e c e n t  "harm,"  r e a l  o r  f a n c i e d .  

I v o r y ,  3 5 1  So.2d a t  2 8  ( E n g l a n d ,  J . ,  
c o n c u r r i n g )  . 

C u r t i s  v.  S t a t e ,  1 0  FLW 533 ( F l a .  S e p t .  2 6 ,  1 9 8 5 ) .  

C u r t i s  r e s o l v e s ,  a d v e r s e l y  t o  t h e  r e s o l u t i o n  s u g g e s t e d  

below, t h e  c e r t i f i e d  q u e s t i o n  o f  w h e t h e r  r e s p o n s e  t o  a  j u r y  

r e q u e s t  i n  t h e  ( i n v o l u n t a r y )  a b s e n c e  o f  a d e f e n d a n t  c a n  be 

h a r m l e s s ;  r e m a i n i n g  is t h e  p r o p r i e t y  o f  t h e  lower c o u r t ' s  

d e t e r m i n a t i o n  t h a t  t h e  d e f e n d a n t  d i d  n o t  h a v e  t h e  r i g h t  t o  be 



present at all. 

Ivory embodies two distinct but related concerns, the right 

of the defense to be heard and the right of the defendant to be 

present at his trial. Although couched in "we now hold" lan- 

guage, in fact, as Ivory recognized, its conclusion as to a 

defendant's right to be present was already in accord with most 

Florida authority on the subject. For instance, there was 

substantial reliance in Ivory upon Slinsky v. State, 232 So.2d 

451 (Fla. 4th DCA 1970): 

After the case was submitted to the jury 
and during the course of their deliberations 
in the jury room, the jury sent a message by 
the bailiff to the trial judge. It requested 
that certain testimony be read back to them. 
The court summarily denied the request.  his 
procedure was accomplished without inquiry, 
without opening court and without advising the 
defendant's counsel or the prosecuting attor- 
ney. It was also conducted-outside the pres- 
ence of the defendant. This procedure was 
assiqned as error. We believe that it was and 
beca;se of it that defendant should have a new 
trial. 

[W]e feel that the practice here employed, 
innocently intended as undoubtedly it was, 
violated the defendant's right in a harmful 
way and entitled him to a new trial. . . . 
[Tlhe trial court, faced with such a request, 
should have advised counsel of it and iecon- 
vened court with defendant in attendance. ... 

Ivory v. State, 351 So.2d at 27, 28, quoting from ~linsky v. 

State, 232 So.2d at 452, 453. (~mphasis supplied). 

The Ivory court also cited to the 1960 decision of Holzapfel 

v. State, 120 So.2d 195 (Fla. 3d DCA 1960), cert. denied 125 

So.2d 877 (Fla. 1960), in which it was held that: "The court and 

@ the court alone is entitled to instruct the jurors as to the law 
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and  t h i s  mus t  be  done i n  t h e  p r e s e n c e  o f  t h e  d e f e n d a n t . "  ------ -- 
H o l z a p f e l ,  120  So.2d a t  197 .  (Emphas i s  s u p p l i e d ) .  

T h e s e  r e f e r e n c e s  s t r o n g l y  r e f u t e  t h e  p o s s i b l e  S t a t e  a rgumen t  

t h a t  t h e  r e q u i r e m e n t  o f  t h e  d e f e n d a n t ' s  p r e s e n c e  d i d  n o t  a p p l y  t o  

t h e  d e f e n d a n t ' s  1975  t r i a l .  T h i s  p o i n t  i s  p o w e r f u l l y  u n d e r s c o r e d  

by t h e  a n t e c e d e n c e  o f  a  c l a s s i c  and  h i s t o r i c  l i n e  o f  F l o r i d a  

c a s e s .  F o r  example ,  i n  S m i t h  v .  S t a t e ,  40 F l a .  203,  23 So.  854 

( 1 8 9 8 ) ,  i n  t h e  a b s e n c e  o f  t h e  d e f e n d a n t  or  h i s  c o u n s e l  t h e  t r i a l  

c o u r t  a l l o w e d  a  j u r y  which had a l r e a d y  a r r i v e d  a t  a  v e r d i c t  t o  

s e p a r a t e  and  t o  r e t u r n  t h e  n e x t  morn ing  w i t h  t h e  s e a l e d  

v e r d i c t .  The Supreme C o u r t  h e l d :  

W e  t h i n k  t h e  a c t i o n  o f  t h e  c o u r t  below i n  
p e r m i t t i n g  t h e  j u r y  t o  s e p a r a t e  was e r r o n e o u s ,  
and n e c e s s i t a t e s  a  r e v e r s a l  o f  t h e  judgment .  
The d e f e n d a n t  was c h a r q e d  w i t h  a  f e l o n y ,  and 
he  n o t  o n l y  had a  r i g h t  t o  b e  ~ r e s e n f  when 
t h i s  o r d e r  was made, b u t  t h e  C o u r t  had no  
r i g h t  t o  make a n  o r d e r  w i t h o u t  h i s  p r e s e n c e ,  
whereby t h e  j u r y  t h e n  c o n s i d e r i n g  h i s  c a s e  
were p e r m i t t e d  t o  s e p a r a t e  b e f o r e  - t h e i r  v e r -  
d i c t  was r e c e i v e d  i n  c o u r t ,  c e r t a i n l y  n o t  
w i t h o u t  a  n e c e s s i t y  c a l l i n g  f o r  i t .  23 So.  a t  
857.  ( ~ m p h a s i s  s u p p l i e d )  . 

I n  so h o l d i n g ,  t h e  Supreme C o u r t  r e f e r r e d  back  t o  t h e  e v e n  

e a r l i e r  c a s e  o f  H o l t o n  v .  S t a t e ,  2  F l a .  476 ( 1 8 4 9 ) ,  s t a t i n g  a s  

f o l l o w s :  

[ I ]  t a p p e a r e d  t h a t ,  a f t e r  t h e  j u r y  had 
r e t i r e d ,  t h e  j u d g e  i n s t r u c t e d  t h e  s h e r i f f ,  i f  
t h e y  d i d  n o t  a g r e e  i n  o n e  h o u r ,  t o  a d j o u r n  t h e  
c o u r t  u n t i l  t h e  n e x t  morn ing .  Between 11 and 
12  o ' c l o c k  a t  n i g h t  t h e  j u r y  s e n t  t o  t h e  j udge  
by a  b a i l i f f  f o r  h i s  c h a r g e ,  a n d ,  o n  a  message  
f rom t h e  j u d g e ,  t h e  c l e r k  made o u t  and  f u r -  
n i s h e d  t h e  j u r y  w i t h  what  p u r p o r t e d  t o  b e  a  
Copy o f  t h e  c h a r g e .  T h i s  was done  w i t h o u t  t h e  
knowledge o f  t h e - p r i s o n e r ,  and  t h i s  C o u r t  h e l d  



was a l s o  t h e r e  h e l d  t h a t  n o  commun ica t i on  
w h a t e v e r  o u g h t  t o  t ake  p l a c e  be tween  t h e  j u d q e  
a n d  t h e  j u r y ,  a f t e r  t h e  c a u s e  h a s  b e e n  
commi t t ed  t o  t h e  j u r y ,  and  t h e y  h a v e  b e e n  
c h a r g e d  by  t h e  c o u r t ,  u n l e s s  i n  o p e n  c o u r t  and  
i n  t h e  p r e s e n c e  o f  t h e  d e f e n d a n t ,  a n d ,  i f  
p r a c t i c a b l e  o f  h i s  c o u n s e l .  T h a t  c a s e  i s  - 
d e c i s i v e  o f  t h e  p r e s e n t  q u e s t i o n ,  a n d  i t  h a s  
b e e n  o f t e n  q u o t e d  and  a p p r o v e d  i n  s u b s e q u e n t  
d e c i s i o n s  o f  t h i s  C o u r t .  

S m i t h  v.  S t a t e ,  - i d .  a t  857 .  (Emphas i s  s u p p l i e d ) .  

I t  i s  t h u s  r e a d i l y  a p p a r e n t  t h a t  a l t h o u g h  I v o r y  d i d  n o t  

e x p r e s s l y  c i t e  t o  a n y  case e a r l i e r  t h a n  t h e  1960  H o l z a p f e l  

d e c i s i o n ,  I v o r y  is i n  f a c t  a d i r e c t ,  c l o s e l y  r e l a t e d  d e s c e n d a n t  

o f  t h e  h i s t o r i c  H o l t o n  and  S m i t h  cases. I t  is f u r t h e r  h i g h l y  

p e r t i n e n t  t h a t  t h e s e  h i s t o r i c  cases, a s  t h e  above-emphas ized  

l a n g u a g e  i n d i c a t e s ,  r e g a r d  t h e  d e f e n d a n t ' s  r i g h t  t o  be p r e s e n t  a s  

p a r a m o u n t  t o  e v e n  t h a t  o f  h i s  a t t o r n e y .  

T h i s  r i g h t ,  m o r e o v e r ,  was v iewed  a s  o f  e v e n  g r e a t e r  

i m p o r t a n c e  i n  c a p i t a l  cases, o f  wh ich  t h e  i n s t a n t  case i s  o n e .  

S e e ,  e.g., Adams v. S t a t e ,  28  F l a .  511 ,  1 0  So.  1 0 6  ( 1 8 9 1 ) :  - - 
The b i l l  o f  e x c e p t i o n s  shows t h a t  a n  

o b j e c t i o n  was made b y  t h e  c o u n s e l  f o r  t h e  
a c c u s e d  t o  t h e  compe t ency  o f  I k e  S p a n i s h  a s  a 
w i t n e s s  f o r  t h e  S t a t e ,  a n d  p e n d i n g  t h e  d i s -  
c u s s i o n  o f  t h i s  q u e s t i o n  b e f o r e  t h e  c o u r t  t h e  
j u r y  was s e n t  f rom t h e  c o u r t r o o m .  The 
o f f i c e r s  who had  t h e  c u s t o d y  o f  t h e  d e f e n d a n t ,  
Adams, t h r o u g h  m i s t a k e  t o o k  him a l s o  f rom t h e  
c o u r t r o o m ,  and  c a r r i e d  him t o  j a i l .  C o u n s e l  
f o r  t h e  d e f e n d a n t  t h e n  p r o c e e d e d  t o  d i s c u s s  
b e f o r e  t h e  c o u r t  t h e  compe t ency  o f  I k e  S p a n i s h  
a s  a w i t n e s s ,  a n d  h a d  p r o c e e d e d  a b o u t  1 0  
m i n u t e s  w i t h  t h e  d i s c u s s i o n  i n  t h e  a b s e n c e  o f  
t h e  p r i s o n e r ,  when h i s  p r e s e n c e  was m i s s e d .  
The s t a t e ' s  a t t o r n e y  c a l l e d  t h e  a t t e n t i o n  o f  
t h e  c o u r t  t o  t h e  a b s e n c e  o f  t h e  p r i s o n e r ,  and  
t h e r e u p o n  t h e  c o u r t  r e q u e s t e d  t h e  c o u n s e l  f o r  
d e f e n d a n t  t o  s u s p e n d  h i s  a r g u m e n t ,  which  h e  
d i d ,  a t  t h e  same t i m e  e x c e p t i n g  t o  t h e  r e m o v a l  
o f  t h e  p r i s o n e r  f r o m  t h e  c o u r t - r o o m  w i t h o u t  
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h i s  c o n s e n t ,  and  o f  h i s  b e i n g  d e p r i v e d  o f  a 
r i g h t  g u a r a n t e e d  by  t h e  c o n s t i t u t i o n .  On t h e  
r e t u r n  o f  t h e  p r i s o n e r  t o  t h e  cou r t - room t h e  
j u d g e  r e q u e s t e d  h i s  a t t o r n e y ,  i n  o r d e r  t o  s a v e  
a n y  d i f f i c u l t y  t h a t  m i g h t  a r i s e  by  r e a s o n  o f  
t h e  i n a d v e r t e n c e ,  t o  commence anew h i s  a r g u -  
m e n t ,  a n d  t h a t  t h e  c o u r t  would h e a r  h i s  v i e w s  
and  a u t h o r i t i e s  anew. D e f e n d a n t ,  by  h i s  
c o u n s e l ,  d e c l i n e d  t o  s a y  a n y t h i n g  f u r t h e r ,  b u t  
i n s i s t e d  t h a t  h i s  o b j e c t i o n  t o  t a k i n g  t h e  
a c c u s e d  f rom t h e  c o u r t - r o o m  b e  n o t e d .  W i t h o u t  
a n y  a rgumen t  f u r t h e r ,  e i t h e r  f rom t h e  d e f e n -  
d a n t  or  t h e  s t a t e ,  t h e  c o u r t  d e c i d e d  t h a t  t h e  
w i t n e s s  was c o m p e t e n t  t o  t e s t i f y  a g a i n s t  t h e  
a c c u s e d .  I t  was e a r l y  d e c i d e d  i n  t h i s  s t a t e ,  
and h a s  b e e n  r i g i d l y  a d h e r e d  t o  i n  l a t e r  
d e c i s i o n s ,  t h a t  t h e  p r i s o n e r  h a s  t h e  r i g h t  t o  
be and  i n  f a c t  m u s t  b e  p r e s e n t  d u r i n g  t h e  
t r i a l  o f  a c a p i t a l  case,  and no  s t e p s  c a n  b e  
t a k e n  b y  t h e  c o u r t  i n  h i s  a b s e n c e  ( c i t a t i o n s  
o m i t t e d ) .  T h e r e  i s  no  d o u b t  a b o u t  t h e  f a c t  
t h a t  t h e  a c c u s e d  h e r e  was t a k e n  f rom t h e  
c o u r t - r o o m  and  r ema ined  o u t  f o r  a t  l e a s t  1 0  
m i n u t e s  d u r i n g  t h e  d i s c u s s i o n  o f  t h e  com- 
p e t e n c y  . - o f  a  w i t n e s s  a g a i n s t  him. H e  h a s  t h e  
r i g h t  t o  b e  p r e s e n t  and  t o  h e a r  q u e s t i o n s  o f  
l a w  a s  w e l l  a s  q u e s t i o n s  o f  f a c t  d i s c u s s e d ,  
and  i n  f a c t  n o  s t e p s  c a n  be t a k e n  i n  t h e  case 
i n  h i s  a b s e n c e .  The c o u r t  m u s t  see i n  c a p i t a l  
c a s e s  t h a t  t h e  a c c u s e d  i s  p r e s e n t  b e f o r e  a n y  
p r o c e e d i n g s  a re  t a k e n  i n  t h e  case. The f a c t  
. -  . - - 
t h a t  t h e  c o u r t  d i r e c t e d  t h e  a rgumen t  t o  be 
gone  o v e r  a g a i n  c o u l d  n o t  ~ o s s i b l y  res tore  t h e  
a c c u s e d  t o  t h e  p o s i t i o n  o f  h e a r i n g  what  had 
a l r e a d y  b e e n  s a i d  i n  h i s  a b s e n c e .  

I d . ,  1 0  So.  a t  117 .  (Emphas i s  s u p p l i e d ) .  - 

I n  L o v e t t  v .  S t a t e ,  29 F l a .  356 ,  11 So.  1 7 2  ( 1 8 9 2 ) ,  i n  

d i s c u s s i n g  t h e  r e q u i r e m e n t  t h a t  t h e  r e c o r d  show p r e s e n c e ,  t h e  

c o u r t  s t a t e d :  

T h a t  i t  was n e c e s s a r y  f o r  t h e  d e f e n d a n t ,  
who was o n  t r i a l  f o r  murder  i n  t h e  f i r s t  
d e g r e e ,  and  was c o n v i c t e d  o f  i t ,  t o  b e  
p e r s o n a l l y  p r e s e n t  d u r i n g  t h e  t r i a l  and 
p r e c e d i n g  t h e  s e n t e n c e ,  a s  w e l l  a s  when 
s e n t e n c e d ,  is ,  o f  c o u r s e ,  n o t  d e n i e d ,  
( c i t a t i o n s  o m i t t e d )  and  t h a t  i t  i s  n e c e s s a r y  
t h a t  t h e  r e c o r d  s h o u l d  show h i s  p e r s o n a l  



p r e s e n c e  i s  e q u a l l y  u n q u e s t i o n a b l e  (. ) 

d., 11 So. a t  1 7 3 .  

I n  Morey v .  S t a t e ,  72 F l a .  45 ,  72 So.  490 ( 1 9 1 6 ) ,  t h e  c o u r t  

s t a t e d :  

Dur ing  t h e  whole  o f  t h e  t r i a l  o f  a c a p i t a l  
case t h e  d e f e n d a n t  i s  r e q u i r e d  t o  b e  
p r e s e n t  (. ) 

I d . ,  72 So. a t  494. - 
The l a t e r  caselaw r e f l e c t e d  e x p a n s i o n  o f  t h e  r i g h t  t o  b e  

p r e s e n t  t o  f e l o n y  cases g e n e r a l l y .  I n  Summera l l s  v .  S t a t e ,  37  

F l a .  1 6 2 ,  20 So.  242 ( 1 8 9 6 ) ,  t h e  c o u r t  s t a t e d :  

I t  i s  w e l l  s e t t l e d  by r e p e a t e d  d e c i s i o n s  
h e r e ,  a s  w e l l  a s  i n  o t h e r  s t a t e s ,  t h a t  i n  
cases o f  f e l o n y  t h e  a c c u s e d  m u s t  b e  p e r s o n a l l y  - - .  
p r e s e n t  i n  c o u r t  d u r i n q  e v e r y  s t a g e  o f  h i s  
t r i a l ,  -- f rom i t s  b e g i n n i n g  t o  and  i n c l u d i n g  
t h e  f i n a l  p a s s i n g  o f  s e n t e n c e ,  

- I d . ,  20 So.  a t  243. (Emphas i s  s u p p l i e d ) .  

I n  B l o c k e r  v. S t a t e ,  60 F l a .  4 ,  53  So.  715  ( 1 9 1 0 ) ,  t h e  c o u r t  

s t a t e d :  

[ I 1  t i s  n e c e s s a r y  t o  a v a l i d  c o n v i c t i o n  o f  
a f e l o n y  t h a t  t h e  a c c u s e d  b e  a r r a i g n e d ,  b e  

- - 

a l l o w e d  t o  p l e a d ,  and  b e  p e r s o n a l l y  p r e s e n t  a t  
e v e r y  s t a g e  o f  t h e  t r i a l ,  and  t h a t  s u c h  f a c t s  
a p p e a r  by t h e  r e c o r d  p r o p e r  a s  a p e r p e t u a l  
memorial t h a t  d u e  p r o c e s s  o f  law was o b s e r v e d  
and  a c c o r d e d  t o  t h e  a c c u s e d  i n  t h e  t r i a l .  

I d . ,  53  So.  a t  716.  (Emphas i s  s u p p l i e d ) .  - 

By r u l e s  p r o m u l g a t e d  by t h i s  C o u r t ,  t h e  r i g h t  was u l t i m a t e l y  

e n l a r g e d  t o  encompass  misdemeanor  cases a s  w e l l .  S e e ,  West's 

F.S,A. R.Crim.P, Ru le  3 .180 ,  A u t h o r ' s  Comment. 

I n  c o n t r a s t  t o  t h i s  b r o a d e n i n g  o f  t h e  c r i t i c a l  r i g h t  o f  a 

c r i m i n a l  d e f e n d a n t  t o  b e  p r e s e n t  d u r i n g  h i s  or h e r  t r i a l ,  t h e  - - 

m a j o r i t y  be low g a v e  a n a r r o w ,  r e s t r i c t i v e  r e a d i n g  t o  R u l e s  
-13- 



3.180 ( a )  and  3.410 , ---- F1a.R.Crim.P. I n  p e r t i n e n t  p a r t ,  R u l e  3.180 

p r o v i d e s :  

R u l e  3.180.  PRESENCE OF DEFENDANT 

( a )  P r e s e n c e  o f  D e f e n d a n t .  I n  a l l  
p r o s e c u t i o n s  f o r  c r i m e  t h e  d e f e n d a n t  s h a l l  b e  
p r e s e n t :  

(1) A t  f i r s t  a p p e a r a n c e ;  

( 2 )  When a p l e a  i s  made, u n l e s s  a 
w r i t t e n  p l e a  o f  n o t  g u i l t y  s h a l l  b e  made i n  
w r i t i n g  u n d e r  t h e  p r o v i s i o n s  o f  R u l e  3 . 1 7 0 ( a ) ;  

( 3 )  A t  a n y  p r e - t r i a l  c o n f e r e n c e ;  u n l e s s  
waived  by  d e f e n d a n t  i n  w r i t i n g ;  

( 4 )  A t  t h e  b e g i n n i n g  o f  t h e  t r i a l  d u r i n g  
t h e  e x a m i n a t i o n ,  c h a l l e n g i n g ,  i n p a n e l l i n g ,  and  
s w e a r i n g  o f  t h e  j u r y ;  

( 5 )  A t  a l l  p r o c e e d i n g s  b e f o r e  t h e  c o u r t  
when a j u r y  i s  p r e s e n t ;  

( 6 )  When e v i d e n c e  i s  a d d r e s s e d  t o  t h e  
c o u r t  o u t  o f  t h e  p r e s e n c e  o f  t h e  j u r y  f o r  t h e  
p u r p o s e  o f  l a y i n g  t h e  f o u n d a t i o n  f o r  t h e  
i n t r o d u c t i o n  o f  e v i d e n c e  b e f o r e  t h e  j u r y ;  

( 7 )  A t  a n y  v i ew  by  t h e  j u r y ;  

( 8 )  A t  t h e  r e n d i t i o n  o f  t h e  v e r d i c t ;  

( 9 )  A t  t h e  p ronouncment  o f  judgment  and  
t h e  i m p o s i t i o n  o f  s e n t e n c e .  

Ru le  3.410 p r o v i d e s :  

A f t e r  t h e  j u r o r s  h a v e  r e t i r e d  t o  c o n s i d e r  
t h e i r  v e r d i c t ,  i f  t h e y  r e q u e s t  a d d i t i o n a l  
i n s t r u c t i o n s  or t o  h a v e  a n y  t e s t i m o n y  r e a d  t o  
them t h e y  s h a l l  b e  c o n d u c t e d  i n t o  t h e  
c o u r t r o o m  by  t h e  o f f i c e r  who h a s  them i n  
c h a r g e  a n d  t h e  c o u r t  may g i v e  them s u c h  
a d d i t i o n a l  i n s t r u c t i o n s  or may o r d e r  s u c h  
t e s t i m o n y  r e a d  t o  them. Such  i n s t r u c t i o n s  
s h a l l  b e  g i v e n  and  s u c h  t e s t i m o n y  r e a d  o n l y  
a f t e r  n o t i c e  t o  t h e  p r o s e c u t i n g  a t t o r n e y  and 



to counsel for the defendant.1 

The majority below concluded, in a footnote, that under 

these rules "the defendant's presence is required only when the 

jury is actually recalled for additional instructions or the 

reading of testimony and not when a request is denied, as here." 

Id., n. 3 at 1337. - However, as noted by Judge Pearson, 

concurring, the majority's reasoning on this point was at 

variance with Ivory's interpretation of Rule 3.410. - Id. at 1338- 

1339. This Court's intervening decision in Curtis v. State, lays 

to rest any remaining questions: 

The "response" contemplated by Ivory, vis-a- 
vis "instructions," encompasses more than 
merely rereading some or all of the original 
instructions, or the giving of additional 
instructions from the Florida Standard Jury 
Instructions (Criminal) . The procedural 
mandates of Rule 3.410 apply when any 
additional instructions are requested. 

As the written response in this case 
demonstrates, even a refusal to answer 
questions frequently will require something 
more than a simple "no," and both the state 
and the defendant must have the opportunity to 
participate, regardless of the subject matter 
of the jury's inquiry. Without this process, 
preserved in the record, it is impossible to 
determine whether prejudice has occurred 
during one of the most sensitive stages of the 

1 
Also pertinent is Rule 3.420 which provides: 

The court may recall the jurors after 
they have retired to consider their verdict to 
give them additional instructions, or to 
correct any erroneous instructions given them. 
Such additional or corrective instructions may 
be given only after notice to the prosecuting 
attorney and to counsel for the defendant. 
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trial. 

id.: Curtis, 10 FLW at 533. See also, n. 2, - "Petitioner's 

counsel asked this court to remand for a supplemental hearing 

should we determine that actual notice was dispositive. Notice 

is not dispositive. The failure to respond in open court is 

alone sufficient to find error." 

Thus, under a long line of Florida cases, as well as under 

Ivory and Curtis, the lower court's decision cannot stand. Its 

conclusion, that under F1a.R.Crim.P. 3.410 notice alone to 

defense counsel without an open court response to the jury is - 
sufficient, is clearly error. Curtis v. State, supra. To the 

contrary, the trial court was, by the precise terms of Rule 

3.410, required to have the jury "conducted into the 

courtroom (.) The defendant's right to be present was thereby 

specifically guaranteed by F1a.R.Crim.P. 3 .I80 (a) (5) : "In all 

prosecutions for crime the defendant shall be present: . . . (5) 
At all proceedings before the court when the jury is present(.)" 

The remaining point requiring discussion is the conclusion 

of Judge Pearson, concurring below, that the defendant's right to 

be present at the time the jury is instructed or re-instructed is 

unilaterally waivable by defense counsel, with neither knowledge, 

ratification, nor acquiescence by the defendant required. 

However, this view presupposes that instruction or reinstruction 

of the jury is not a critical stage of the proceedings, (Morgan 

v. State, Pearson, J., concurring at 1341), a presupposition 

directly laid to rest by this Court's holding in Curtis that such 

point is "one of the most sensitive stages of the trial." - Id., 10 
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FLW 533. • See also, Harris v. State, 438 So.2d 787 (Fla. 1983): 

" [F] or an effective waiver (of lesser included offenses) there 

must be more than just a request from counsel that these 

instructions not be given. We conclude that there must be an 

express waiver of the right to these instructions by the 

defendant, and the record must reflect that it was knowingly and 

intelligently made." - Id. at 797. 

since, in the instant case, the trial court failed to comply 

with the mandated procedure, the defendant's absence was 

indisputably involuntary, and his attorney's waiver of the 

defendant's presence was neither ratified nor acquiesced in by 

the defendant, see Francis v. State, 413 So.2d 1175, 1178 (Fla. 

0 1982) quashal of the decision below and reversal of the 

defendant's conviction are required. 



CONCLUSION 

Based on the foregoing argument and authorities cited, the 

petitioner respectfully requests this Court to quash the decision 

below and to remand with directions that his conviction be 

reversed and a new trial granted. 
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