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INTRODUCTION 

The P e t i t i o n e r ,  S t a n l e y  Morgan, was t h e  p e t i t i o n e r  i n  

t h e  t r i a l  c o u r t  and t h e  Appe l l an t  i n  t h e  T h i r d  D i s t r i c t  

Court  o f  Appeal .  The Respondent ,  t h e  S t a t e  o f  F l o r i d a ,  was 

t h e  responden t  i n  t h e  t r i a l  c o u r t  and t h e  Appe l l ee  i n  t h e  

D i s t r i c t  Cour t .  The p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

s t a n d  b e f o r e  t h i s  c o u r t .  The symbol "R" w i l l  d e s i g n a t e  t h e  

r e c o r d  on a p p e a l .  The symbol "T" w i l l  d e s i g n a t e  t h e  t r a n -  

s c r i p t  o f  p r o c e e d i n g s .  The symbol "A" w i l l  d e s i g n a t e  t h e  

appendix  t o  t h i s  b r i e f .  A l l  emphasis h a s  been s u p p l i e d  

u n l e s s  o t h e r w i s e  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

The S t a t e  a c c e p t s  t h e  P e t i t i o n e r ' s  S ta tement  of  t h e  

Case and F a c t s  a s  a  s u b s t a n t i a l l y  a c c u r a t e  accoun t  o f  t h e  

p roceed ings  below. 



POINT INVOLVED ON APPEAL 

WHETHER THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR WHEN IT RESPONDED 
TO THE JURY'S REQUEST, DURING 
DELIBERATIONS, FOR ADDITIONAL 
INSTRUCTIONS WITHOUT THE PETITIONER 
BEING PRESENT WHERE THE RESPONSE TO 
THE JURY WAS NOT AN INSTRUCTION 
THEREBY NOT ELEVATING THE PROCEED- 
ING TO A CRITICAL STAGE WHICH 
REQUIRED THE PETITIONER'S PRESENCE. 



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r  contends t h a t  h i s  presence was r equ i r ed  

dur ing t h e  conference between t h e  t r i a l  cou r t  and bo th  

counsel  concerning t h e  j u r y ' s  r eques t  f o r  a d d i t i o n a l  

i n s t r u c t i o n .  This  p o s i t i o n  i s  m e r i t l e s s  s i n c e  Rule 3.410 

was complied wth when both counsel  were consu l ted  p r i o r  t o  

responding t o  t h e  jury" r eques t .  Furthermore,  s i n c e  t h e  

t r i a l  cou r t  d id  not  g ive  t h e  j u ry  any d i r e c t i o n s  on t h e  law 

of t h e  ca se ,  i t  was never r e i n s t r u c t e d .  S ince  no r e i n s t r u c -  

t i o n  took p l a c e ,  t h e  proceedings never r a i s e d  t o  a c r i t i c a l  

s t a g e ,  t he reby  mandating P e t i t i o n e r ' s  p resence .  



ARGUMENT 

THE TRIAL COURT D I D  NOT COMMIT 
REVERSIBLE ERROR WHEN I T  RESPONDED 
TO THE JURY'S REQUEST, DURING 
DELIBERATIONS, FOR ADDITIONAL 
INSTRUCTION WITHOUT THE PETI- 
TIONER'S B E I N G  PRESENT WHERE THE 
RESPONSE TO THE JURY WAS NOT AN 
INSTRUCTION THEREBY NOT ELEVATING 
THE PROCEEDING TO A CRITICAL STAGE 
WHICH REQUIRED THE PETITIONER'S 
PRESENCE. 

During d e l i b e r a t i o n s  i n  t h e  ca se  sub jud ice ,  t h e  j u ry  

s e n t  ou t  two r e q u e s t s .  Both counsel  f o r  t h e  S t a t e  and t h e  

Defendant were consu l ted  before  a response was made. The 

f i r s t  was f o r  a l l  p r ev ious ly  admit ted p h y s i c a l  evidence.  

The second was a w r i t t e n  r eques t  f o r  an i n t e r p r e t a t i o n  of 

t h e  d i f f e r e n c e  between f i r s t  and second degree  murder. With 

concurrence of both  counse l ,  t h e  t r i a l  cou r t  responded i n  

w r i t i n g  t h a t  " the  j u ry  should r e l y  on i n s t r u c t i o n s  a l r eady  

furnished."  (R. 35-37). 

Based on t h e  foregoing,  t h e  ma jo r i t y  i n  t h e  Third  

D i s t r i c t ,  he ld  t h a t  a v i o l a t i o n  of F1a.R.Crim.P. 3.410,  by 

responding t o  a j u r y ' s  r eques t  f o r  a d d i t i o n a l  i n s t r u c t i o n s  

wi thout  t h e  defendant being p re sen t  i s  s u b j e c t  t o  t h e  harm- 

l e s s  e r r o r  r u l e .  The major i ty  then app l i ed  s a i d  r u l e  and 

found t h a t  t h e  t r i a l  c o u r t ' s  response ,  made wi th  both  

counsel  's agreement and without  t h e  P e t i t i o n e r  ' s presence ,  



which denied  the r e q u e s t  and which t o l d  the j u r y  t o  r e l y  on 

t h e  p r e v i o u s l y  g iven  w r i t t e n  i n s t r u c t i o n s ,  i f  e r r o n e o u s ,  was 

h a r m l e s s .  (A. 1-31) .  The m a j o r i t y  t h e n  c e r t i f i e d  t h e  f o l -  

lowing q u e s t i o n :  

Is  a  v i o l a t i o n  of  F l o r i d a  Rule  o f  
C r i m i n a l  P rocedure  3.410,  by 
respond ing  t o  a  j u r y ' s  r e q u e s t  
w i t h o u t  t h e  de fendan t  b e i n g  p r e -  
s e n t  s u b j e c t  t o  the h a r m l e s s  e r r o r  
r u l e ?  

Judge Pearson ,  c o n c u r r i n g ,  b e l i e v e d  t h e  h o l d i n g  should  

have  been " t h a t  where t h e  t r i a l  c o u r t  a f f o r d s  counse l  f o r  

t h e  de fendan t  and t h e  p r o s e c u t o r  a n  o p p o r t u n i t y  t o  be  h e a r d  

b e f o r e  denying a d e l i b e r a t i n g  j u r y ' s  r e q u e s t  f o r  a d d i t i o n a l  

i n s t r u c t i o n ,  t h e  d e f e n d a n t ' s  p r e s e n c e  a t  t h e  d i s c u s s i o n  of 

t h e  a c t i o n  t o  be  t a k e n  on t h e  j u r y ' s  r e q u e s t  may be  waived,  

a s  it was h e r e ,  by h i s  a t t o r n e y . "  (A.3). Judge Pearson ,  

a f t e r  f i n d i n g  t h a t  t h e  r u l e  o f  I v o r y  v .  S t a t e ,  351 So.2d 26 

( F l a .  1977) was s t i l l  v a l i d ,  r easoned  a s  f o l l o w s :  

I V  . 
Why, t h e n ,  do I f i n d  no v i o l a t i o n  

of  I v o r y  i n  t h e  p r e s e n t  c a s e  i n  t h e  
f a c e  o f  I v o r y ' s  d e c l a r a t i o n  t h a t  
1 i t  i s  p r e j u d i c i a l  e r r o r  f o r  a  
judge t o  respond t o  a  r e q u e s t  from 
the j u r y  w i t h o u t  the p r o s e c u t i n g  
a t t o r n e y ,  t h e  d e f e n d a n t ,  and t h e  
d e f e n d a n t ' s  c o u n s e l  b e i n g  p r e s e n t  
and hav ing  t h e  o p p o r t u n i t y  t o  p a r -  
t i c i p a t e  i n  t h e  d i s c u s s i o n  of  t h e  
a c t i o n  t o  be  t a k e n  on t h e  j u r y ' s  



r e q u e s t ' ?  I d .  a t  28. Simply 
because t h e  'presence of t h e  defen- 
d a n t '  language i n  Ivory was n o t ,  i n  
my view, intended t o  convert  a d i s -  
cuss ion  on jury  charges i n t o  a 
c r i t i c a l  s t a g e  of t h e  proceedings,  
t h a t  i s ,  one a t  which t h e  defendant 
must be present  i n  t h e  absence of a 
s p e c i f i c ,  knowing and voluntary  
waiver by t h e  defendant h imsel f .  
I n s t e a d ,  I read  t h e  'presence of 
t h e  defendant '  language a s  a n  
acknowledgement t h a t  t h e  defendant 
i s  t o  be present  a t  a l l  proceed- 
i n g s ,  c r i t i c a l  o r  n o t ,  un le s s  where 
permi t ted ,  h i s  presence i s  waived 
e i t h e r  by counsel o r  h imsel f .  

I t h i n k  it evident  t h a t  a con- 
fe rence  on charges t o  be given t h e  
ju ry  i s  not  a s t a g e  of t h e  t r i a l  
proceedin s t h a t  c r i e s  out  f o r  t h e  8 defendant s presence.  Unlike,  f o r  
example, t h e  s t a g e  of s e l e c t i n g  t h e  

1 j u ry  where fundamental f a i r n e s s  
might be thwarted by [ t h e  defen- 
d a n t ' s ]  absence , '  Franc is  v. S t a t e ,  
413 So.2d 1175, 1177 (F la .  1982),  
t h e  conference on jury  charges is  
devoted t o  mat te rs  of law conducted 
o u t s i d e  of t h e  j u r y ' s  presence,  
upon which t h e  l a y  defendant ' s  par -  
t i c i p a t i o n  would have l i t t l e  
impact. See Herzog v. S t a t e ,  439 
So.2d 1372, 1375 (F la .  1983) funda- 
mental f a i r n e s s  not  thwarted by 
defendant ' s absence from hea r ing  
concerning a d m i s s i b i l i t y  of c e r t a i n  
photographs; such a hear ing  not  

c r u c i a l  s t a g e  of t h e  t r i a l  a s  
def ined by Rule 3.180 o r  c o n s t i t u -  
t i o n a l  p r i n c i p l e s . ' ) ;  Hal l  v .  
S t a t e ,  420 So.2d 872, 873 (F la .  
1982) (fundamental f a i r n e s s  n o t  
thwarted by defendant ' s absence 
from ' r o l l  c a l l  of prospec t ive  
j u r o r s  o r  a t  t h e  genera l  q u a l i f i c a -  
t i o n  of prospec t ive  j u r o r s .  ' ) . 
Notably, F lo r ida  Rule of Criminal 
Procedure 3.180, which enumerates 
n ine  s t ages  of a t r i a l  dur ing which 



t h e  de fendan t  I s  p resence  i s  
r e q u i r e d ,  does  no t  i n c l u d e  t h e  
charge  confe rence  a s  one such 
s t a g e .  Indeed,  a charge  confe rence  
h a s  been h e l d  t o  be  ' a  confe rence  
o r  argument upon a q u e s t i o n  o f  law'  
a t  which t h e  d e f e n d a n t ' s  p resence  
i s  s p e c i f i c a l l y  excused by Fede ra l  
Rule  o f  Cr imina l  Procedure  43 ,  t h e  
ana logue  o f  o u r  Rule  3.180. See 
Uni ted  S t a t e s  v .  Graves ,  669 F.2d 
864,  972 ( 5 t h  Cir .1982) .  See a l s o  
Randa l l  v .  S t a t e ,  346 So.2d 1233 
(F l a .  3d DCA 1977) (de fendan t  I s  

absence  du r ing  charge  confe rence  i s  
n o t  fundamental  e r r o r ) .  

I conc lude ,  t h e r e f o r e ,  t h a t  t h e  
F l o r i d a  Supreme Court  h a s  no t  
scrubbed I v o r y ,  b u t  t h a t  I vo ry  does  
n o t  r e q u i r e  t h a t  a  de fendan t  pe r -  
s o n a l l y  waive h i s  r i g h t  t o  a t t e n d  a 
charge  confe rence  o r ,  a s  h e r e ,  a 
con fe r ence  concerning t h e  r e sponse  
t o  be g iven  t o  t h e  j u r y ' s  r e q u e s t  
f o r  a d d i t i o n a l  charges .  Neverthe-  
l ess ,  because  t h e  de fendan t  i s  
e n t i t l e d  t o  be p r e s e n t  a t  such pro-  
c e e d i n g s ,  such p roceed ings  may n o t  
be conducted wi thou t  him u n l e s s  h i s  
p r e sence  h a s  been waived by him o r  
h i s  counse l .  The d e f e n d a n t ' s  p r e -  
s ence  a t  t h e  confe rence  on add i -  
t i o n a l  i n s t r u c t i o n s  hav ing  been 
waived,  I a g r e e  t h a t  t h e  judgment 
should  be a f f i rmed .  

(A. 5-6) Foo tno te  omi t t ed .  

Although t h i s  Court  i n  C u r t i s  v.  S t a t e ,  10  FLW 533 

(F l a .  September 26,  1985) ha s  answered t h e  c e r t i f i e d  ques-  

t i o n  n e g a t i v e l y ,  t h e  S t a t e  submits  t h a t  r e v e r s a l  i s  s t i l l  

n o t  mandated. The r ea son  t h e r e f o r e  i s  t h a t  Judge Pea r son ' s  

concu r r i ng  op in ion  i s  i n  accord  w i t h  C u r t i s  and t h e r e f o r e  

should  be adopted by t h i s  Cour t .  



I n  C u r t i s ,  d u r i n g  d e l i b e r a t i o n s ,  t h e  j u r y  s e n t  t h e  f o l -  

lowing two w r i t t e n  q u e s t i o n s  t o  t h e  t r i a l  c o u r t  

Q: J u r y  wishes  t o  know i f  t h e r e  
is  a  r e c o r d  o f  p l a i n t i f f  s h o u t i n g  
i n t o  t h e  phone, ' h e ' s  go ing  t o  s t a b  

1 m e .  

Q: Can w e  a c c e p t  t h a t  s t a t e m e n t  
a s  ev idence?  

On t h e  same s h e e t  p a p e r ,  f i l e d  i n  
open c o u r t  and make p a r t  of  t h e  
r e c o r d ,  t h e  t r i a l  judge responded:  

The t r i a l  c o u r t ,  w i t h o u t  c o n s u l t i n g  e i t h e r  t h e  S t a t e  o r  

d e f e n s e  c o u n s e l ,  responded i n  w r i t i n g  a s  f o l l o w s :  

A :  Members of  t h e  j u r y :  Your 
d e c i s i o n  i n  t h i s  c a s e  w i l l  have t o  
be  based s o l e l y  on t h e  e v i d e n c e  
p r e s e n t e d  i n  t h e  t r i a l  i t s e l f - - T h i s  
ev idence  c o n s i s t s  o f  t h e  t e s t i m o n y  
o f  t h e  w i t n e s s e s  and t h e  photo-  
g raphs  o n l y .  A s  t o  t h e  t e s t i m o n y ,  
you w i l l  have t o  c o n s i d e r  a l l  o f  it 
and you may a c c e p t  o r  r e j e c t  a l l  o r  
p a r t  of  any w i t n e s s ' s  s t a t e m e n t  
depending upon i t s  c r e d i b i l i t y  o r  
l a c k  o f  c r e d i b i l i t y  when c o n s i d e r e d  
o r  compared. w i t h  a l l  of  t h e  o t h e r  
e v i d e n c e .  

T h i s  Court  t h e n  h e l d  t h a t  t h e  f a i l u r e  t o  c o n s u l t  w i t h  

c o u n s e l  p r i o r  t o  r e spond ing  t o  t h e  r e q u e s t s  v i o l a t e d  

F1a.R.Crim.P. 3.410 which r e q u i r e s  

A f t e r  t h e  j u r o r s  have r e t i r e d  t o  
c o n s i d e r  t h e i r  v e r d i c t ,  i f  t h e y  
r e q u e s t  a d d i t i o n a l  i n s t r u c t i o n s  o r  
t o  have  any t e s t i m o n y  r e a d  t o  them 



they s h a l l  be conducted i n t o  t h e  
courtroom by the  o f f i c e r  who has 
them i n  charge and the  court  may 
give them such add i t iona l  i n s t r u c -  
t i o n s  o r  may order such testimony 
read t o  them. Such i n s t r u c t i o n s  
s h a l l  be given and such testimony 
read only a f t e r  n o t i c e  t o  t h e  
prosecut ing a t to rney  and t o  counsel 
f o r  the  defendant. 

By so holding,  t h i s  Court held t h a t  a r e f u s a l  t o  answer may 

be wi th in  the  scope of Rule 3.410. I n  deciding whether a 

r e f u s a l  t o  answer i s  wi th in  t h e  scope of Rule 3.410, the  

I I deciding f a c t o r  i s  whether t h e  response t o  the  jury  i s  a 

d i r e c t i o n  given by the  judge t o  t h e  jury concerning t h e  law 

of the  case."  This Court then found t h a t  t h e  t r i a l  c o u r t ' s  

response t o  a quest ion about an aspect  of the  evidence was 

an i n s t r u c t i o n  giving d i r e c t i o n  t o  the  jury concerning the  

law of the  case and the re fo re  v i o l a t e d  Rule 3.410. However, 

it is  c l e a r  from s a i d  opinion t h a t  not a l l  responses a r e  

i n s t r u c t i o n s  and the re fo re  a case by case determination must 

be made t o  determine i f  a response i s  an i n s t r u c t i o n .  

In  the  i n s t a n t  case ,  upon r e t i r i n g  t o  d e l i b e r a t e  t h e  

jury was given a f u l l  w r i t t e n  s e t  of t h e  jury i n s t r u c t i o n s .  

After  d e l i b e r a t i o n  had begun, the  jury sen t  out the  f o l -  

lowing w r i t t e n  request  

We need an i n t e r p r e t a t i o n  of the  
law a s  t o  what c o n s t i t u t e s  the  d i f -  
ference between f i r s t - d e g r e e  second 
degree murder. 



The t r i a l  c o u r t ,  a f t e r  c o n s u l t i n g  w i t h  t h e  p r o s e c u t o r  and 

defense  counse l  and a f t e r  de fense  counse l  waived 

P e t i t i o n e r ' s  p r e sences ,  provided t h e  j u r y  w i t h  t h e  fo l l owing  

w r i t t e n  r e sponse .  

The j u r y  shou ld  r e l y  on t h e  
i n s t r u c t  i ons  a l r e a d y  f u r n i s h e d  
them. 

Based on t h e  fo r ego ing ,  it i s  c l e a r  t h a t  Rule  3.410 was 

no t  v i o l a t e d  s i n c e  b o t h  counse l  f o r  t h e  S t a t e  and f o r  t h e  

de f ense  w e r e  c o n s u l t e d  w i th  p r i o r  t o  t h e  r e sponse .  The 

q u e s t i o n  which t h i s  c a s e  t u r n s  on t hen ,  i s  whether  t h e  

response  was an i n s t r u c t i o n  and based t he r eon  was de f ense  

c o u n s e l ' s  waiver  o f  P e t i t i o n e r ' s  p r e sence  v a l i d .  

The S t a t e  submits  t h a t ,  under  C u r t i s ,  it is c l e a r  t h a t  

t h e  response  was no t  an i n s t r u c t i o n .  Here t h e  j u ry  a l r e a d y  

had i n  i t s  p o s s e s s i o n s  a  f u l l  set  of t h e  w r i t t e n  j u r y  

i n s t r u c t i o n .  The t r i a l  c o u r t ' s  r e sponse ,  a f t e r  p roper  con- 

s u l t a t i o n ,  a s  t o  t h e  r e q u e s t  f o r  c l a r i f i c a t i o n  between f i r s t  

and second degree  murder, s imply t o l d  t h e  j u r y  t o  r e l y  on 

t h e  p r ev ious  i n s t r u c t i o n s .  Th i s  r e sponse ,  a l t hough  d i r e c t e d  

t o  a  j u ry  t h a t  was u n c l e a r  about  a  p a r t i c u l a r  p o i n t  of law, 

d i d  no t  g i v e  t h e  j u r y  any d i r e c t i o n s  concern ing  t h e  law of  

t h e  c a s e .  A s  such,  t h e  response  was n o t  an i n s t r u c t i o n  

under  C u r t i s .  



S i n c e  the r e s p o n s e  w a s  n o t  an  i n s t r u c t i o n ,  the s c e n a r i o  

d i d  n o t  become a c r i t i c a l  s t a g e  i n  the proceed ings  which 

r e q u i r e d  t h e  d e f e n d a n t  ' s presence .  See F l a  .R .  C r i m .  P. 

3 .180(a) .  It d i d  n o t  become a c r i t i c a l  s t a g e  because  s i n c e  

the response  w a s  n o t  an  i n s t r u c t i o n ,  the j u r y  p r e s e n c e  w a s  

n o t  r e q u i r e d  and t h e r e f o r e  the p e t i t i o n e r ' s  p r e s e n c e  w a s  

a l s o  n o t  r e q u i r e d .  S i n c e  P e t i t i o n e r ' s  p r e s e n c e  w a s  n o t  

r e q u i r e d ,  h i s  c o u n s e l ' s  waiver of  h is  p r e s e n c e  w a s  v a l i d .  

See Blanco v .  S t a t e ,  452 So.2d 520 ( F l a .  1984) (Defendan t ' s  

p r e s e n c e  n o t  r e q u i r e d  d u r i n g  n o n - e s s e n t i a l  s t a g e  o f  t r i a l ) .  

Herzog v. S t a t e ,  439 So.2d 1372 ( F l a .  1983)(Absence o f  

de fendan t  d u r i n g  n o n - c r u c i a l  s t a g e  of  t r i a l  n o t  e r r o r  

i r r e s p e c t i v e  o f  wa ive r  o f  d e f e n d a n t ' s  p r e s e n c e  by his 

d e f e n s e  c o u n s e l ) .  F r a n c i s  v. S t a t e ,  413 So.2d 1175 ( F l a .  

1982)(Defendant  has a c o n s t i t u t i o n a l  r i g h t  t o  b e  p r e s e n t  a t  

s t a g e s  of  h is  t r i a l  where fundamental  f a i r n e s s  might b e  

t h w a r t e d  by h is  absence) .  

Judge  P e a r s o n ' s  c o n c u r r i n g  o p i n i o n ,  when reviewed i n  

accordance  w i t h  the f o r e g o i n g  a n a l y s i s ,  i s  r e c o n c i l a b l e  w i t h  

t h i s  C o u r t ' s  o p i n i o n  i n  C u r t i s .  I n  his  o p i n i o n ,  Judge 

Pearson conc ludes  that  a r e c h a r g e  c o n f e r e n c e  i s  n o t  a c r u -  

c i a l  s t a g e  o f  the proceed ings  and t h e r e f o r e ,  P e t i t i o n e r ' s  

c o u n s e l ' s  waiver o f  h i s  p r e s e n c e  w a s  v a l i d .  F u r t h e r ,  s i n c e  

the r e s p o n s e  w a s  n o t  an  i n s t r u c t i o n  u n d e r  C u r t i s ,  the p r o -  

ceed ing  never  became a c r u c i a l  one r e q u i r i n g  p e t i t i o n e r ' s  



a waiver t o  be knowing and v o l u n t a r i l y  made. Therefore ,  t h i s  

Court should adopt Judge Pearson ' s concurr ing opinion and 

a f f i r m  t h e  judgment o f  t h e  t r i a l  c o u r t .  



CONCLUSION 

Based upon t h e  foregoing p o i n t s  and a u t h o r i t i e s  t h e  

S t a t e  r e s p e c t f u l l y  submits t h a t  t h i s  cou r t  adopt Judge 

Pearson1s  concur r ing  opinion and a f f i r m  t h e  p e t i t i o n e r ' s  

judgment and sen tence .  

Respec t fu l ly  submi t ted ,  
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