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QUESTIONS PRESENTED 

POINT I 

CAN SECTION 712.03(7) BE APPLIED RETROACTIVELY? 

POINT I1 

THE TRUSTEES DID NOT "ALIENATE," (AS THAT TERM IS USED 

WITHIN ARTICLE X, SECTION 11) SOVEREIGN LANDS UNDERLYING 

HURRICANE BAY THROUGH A SWAMPLANDS CONVEYANCE. 



INTRODUCTION 

The Defendant below, Board of Trustees of the Internal  

Improvement Trust Fund, Sta te  of Florida, w i l l  be referred t o  

variously as "Appellant," "Trustees" or "State." The P la in t i f f  

below, Charles R. Stevens and Louise Helen Jahncke Stevens w i l l  

be variously referred t o  as "Appellee," "Appellees" or "Stevens." 

References t o  the record s h a l l  be designated by an "R" 

followed by the par t icu la r  page number. For example, "R: 

100-101" sha l l  mean record, pages 100 and 101. The appendix 

s h a l l  be designated by an "A" followed by the  number of the docu- 

ment. For example "A:l" s h a l l  mean Appendix 1 and so for th .  



STATEMENT OF CASE 

In July 1983 Appellees brought an action against the 

Trustees to quiet title to various parcels of land lying within 

government lots three and four of section 19 and government lot 

four of section 18. Suit was instituted under the purview of 

Chapters 65 and 712, Florida Statutes. 

By surveyor's affidavits, and the attached exhibits, 

Appellees' parcels are depicted upon aerial photographs as encom- 

passing natural uplands, filled land which was formerly sub- 

merged, and land which underlies the waters of Hurricane Bay. 

R:40-45 and R:141-149. The survey exhibits are a retracement of 

the boundaries of the government lots as originally described by 

the federal surveyors. Thus, boundary lines, as shown by 

Appellees exhibits, were projected over the waters of Hurricane 

Bay without regard for the location of the bay's mean high water 

line in relation to the uplands portion of each parcel. 

Hurricane Bay separates the island where Appellees ' 

lands are located, San Carlos Island, from the Lee County 

mainland. A: 1. To the west of San Carlos Island is Mantanzas 

Pass and Estero Island. On its north and south ends, Hurricane 

Bay opens into Mantanzas Pass which lies on the leeward side of 

Estero Island. 

Hurricane Bay consists of 384 acres in surface area. It 

is a tidally influenced waterbody and, as a consequence, its mean 

high water line is easily detectable. R:172. An affiant for the 

Trustees, a retired commercial fisherman and charterboat captain, 

8 -2- 



Captain  Trowbridge, s t a t e d  t h a t  Hurricane Bay was t h r e e  t o  four  

8 f e e t  i n  depth dur ing  extreme low t i d e .  Captain  Trowbridge could 

a l s o  r e c a l l  f i s h i n g  i n  t h e  bay wi th  h i s  f a t h e r  a s  f a r  back a s  

1917. R:135-140. 

A t  t h e  t r i a l  c o u r t  l e v e l ,  a  d i s p u t e  a r o s e  a s  t o  whether 

o r  not  Hurr icane Bay e x i s t e d  dur ing  t h e  t ime of s ta tehood  and 

t h e r e f o r e  was sovereign.  The 1873 f e d e r a l  survey d i d  not  d e p i c t  

any waterbody i n  t h e  a r e a  of Hurricane Bay. R:131-133. 

To avoid an i s s u e  of f a c t  from prec lud ing  a  summary 

judgment, t h e  Appel lees  s t i p u l a t e d  t h a t  Hurr icane Bay is  a  

sovere ign  waterbody. R:3-4. (An a f f i d a v i t  f i l e d  by a  Department 

o f  Natura l  Resources ( D N R )  land p lanner ,  Linda Sumarlidason, 

accompanied a  map, da ted  1846, which shows an "Ostego Bay" l y i n g  

w i t h i n  t h e  gene ra l  l o c a t i o n  of p r e s e n t  day Hurricane Bay.) 

@ R:161. 

Depending upon which of t h e  s e v e r a l  p a r c e l s  i s  being 

examined, Appellees can t r a c e  t h e i r  r o o t s  of t i t l e  back t o  t h e  

pe r iod  between 1939-1943. R: 58-124. Under t h e  30 y e a r s  v e s t i n g  

schedule  of MRTA, Appellees s u c c e s s f u l l y  claimed t h a t  marketable 

t i t l e  t o  t h e  lands  i n  ques t ion  was p e r f e c t e d  i n  them a s  of t h e  

pe r iod  1969-1973. R:5. 

O r i g i n a l  t i t l e  of t h e  lands  i n  ques t ion  can be t r a c e d  

back t o  l ands  gran ted  t o  F l o r i d a  by t h e  United S t a t e s  under t h e  

Swamp and Overflow Act of 1850. I n  p a r t i c u l a r ,  t h e  U.S. conveyed 

t h e  land t o  t h e  s t a t e  by p a t e n t  i n  1879. I n  1883 and 1886, t h e  

"Roots of t i t l e "  is  used h e r e  a s  it is  def ined  under Sec t ion  
712.01(2) ,  F l o r i d a  S t a t u t e s ,  Marketable Record T i t l e  Act 
(MRTA) . 



p a r c e l s  which c o n s t i t u t e d  the p a r e n t  t r ac t s  of  A p p e l l e e s '  l a n d s  

w e r e  conveyed t o  a p r i v a t e  p r e d e c e s s o r  i n  t i t l e .  

The up lands  and f i l l e d  l a n d s  c la imed by Appe l l ees  

compr i se  a mobi le  home p a r k .  The f i l l e d  l a n d s  were c r e a t e d  by 

A p p e l l e e s  between 1958-1964. R:4. (See  a l s o  Appendix 1 o f  

A p p e l l a n t ' s  b r i e f  f o r  t h e  Second D i s t r i c t  Cour t  o f  Appea l ) .  The 

a f f i d a v i t  o f  Bulson,  w i t h  a t t a c h e d  s u r v e y  s k e t c h e s ,  i l l u s t r a t e s  

t h e  o r i g i n a l  s h o r e l i n e  o f  t h e  upland p r o p e r t y  b e f o r e  f i l l e d  l and  

w a s  added. R: 141-149. 

The T r u s t e e s  d i d  n o t  c l a i m  t i t l e  t o  t h e  o r i g i n a l  or - 
n a t u r a l  up lands  b u t  d i d  c l a i m  t i t l e ,  on b e h a l f  o f  t h e  p u b l i c ,  t o  

t h e  submerged l a n d s  u n d e r l y i n g  H u r r i c a n e  Bay and t h e  f i l l e d  l a n d s  

c l a imed  by Appe l l ees .  The f i l l e d  p a r c e l s  c o n s i s t  o f  2.94 a c r e s  

C i n  t h e  a g g r e g a t e .  

While the c a s e  was under  advisement  w i t h  the t r i a l  

c o u r t ,  Appe l l ees  q u i t c l a i m e d  t o  t h e  T r u s t e e s  t h e i r  submerged l a n d s  

c l a i m  a f t e r  Judge  Thompson i n d i c a t e d  he w a s  i n c l i n e d  t o  r e n d e r  

o n l y  a p a r t i a l  summary judgment. R:17-18. The f i n a l  summary 

judgment of March 2,  1984,  w a s  made o n l y  w i t h  r e g a r d  t o  t h e  2.94 

a c r e s  of  f i l l e d ,  f o r m e r l y  submerged l a n d .  R: 209. 

N o t i c e  of  Appeal o f  t h e  f i n a l  summary judgment w a s  f i l e d  

March 29, 1984 and t h e  case w a s  b r i e f e d  w i t h  o r a l  argument h e a r d  

o n  November 21, 1984 b e f o r e  t h e  Second D i s t r i c t  Cour t  o f  Appeal. 

The Second D i s t r i c t  Cour t  o f  Appeal f i l e d  i t s  o p i n i o n  J u l y  1 0 ,  

1985,  a f f i r m i n g  the t r i a l  c o u r t  b u t  c e r t i f y i n g  t o  t h i s  c o u r t  the 

f o l l o w i n g  q u e s t i o n  as a q u e s t i o n  of  g r e a t  p u b l i c  impor tance:  Can 

@ s e c t i o n  712.03(7)  b e  a p p l i e d  r e t r o a c t i v e l y ?  



The Trustees argued below that MRTA's application to 

sovereign lands conflicts with Article X, Section 11 of the 

Florida Constitution, that the 1978 Amendment to MRTA (712.03(7)) 

was declarative of the legislature's original intent when it 

enacted MRTA in 1963 and that it was legally impossible for 

Appellees to have gained a MRTA root of title to sovereign lands. 

On the other hand, Appellees argued that Article X, 

Section 11 did not apply since the lands involved had been 

validly alienated, within the meaning of Article X, Section 11, 

and that the 1978 Amendment has no retroactive application and 

does not apply to filled lands. 

On July 22nd, the Trustees filed a Notice of Appeal with 

the lower appellate court, and on July 25th a copy of the same 

notice along with the lower court's opinion and certified 

@ question were filed with this court. This court assumed juris- 

diction on July 25th and issued to the parties a briefing sche- 

dule for briefs on the merits. 



ARGUMENT AS TO POINT I 
(Cer t i f ied  Question of Great Public Importance) 

8 
P O I N T  I: CAN SECTION 712.03(7) BE APPLIED mTROACTIVELY3 

Section 712.03, Florida S ta tu tes  (1983), s t a t e s  i n  per- 

t i n e n t  pa r t  under the  heading of "Exceptions t o  marketability" 

tha t :  

"Such marketable record t i t l e  sha l l  not 
a f f e c t  o r  extinguish the  following r igh ts :  

( 7 )  S t a t e  t i t l e  t o  lands beneath navigable 
waters acquired by v i r tue  of sovereignty." 

A s  an addition t o  Section 712.03, subsection seven both 

became law and took e f f ec t  on the  same date: June 15, 1978. I t  

was enacted during a  specia l  session of the  l eg i s l a tu re  convened 

by Governor Askew's proclamation of June 2, 1978, which declared: 

"Whereas, it i s  v i t a l  t o  the  i n t e r e s t  of the  
S t a t e  of Florida t h a t  the  Legislature immediately 
consider and adopt leg is la t ion  for  the  protection 
of t he  s t a t e ' s  lands. . . . "  
The r e s u l t  of the  specia l  session was the  above-quoted 

addit ion t o  sect ion 712.03 passed as Chapter 78-288, Laws of 

Florida. I t  i s  a l so  in te res t ing  t o  note t h a t  subsection seven 

became law and took e f f ec t  simultaneously. Clearly, the  governor 

and l eg i s l a tu re  were motivated by a  sense of urgency with regard 

t o  sovereign lands. 

To be sure,  a  growing apprehension of judicial  interpre-  

t a t i o n  of MRTA had f i n a l l y  reached c r i s i s  proportions with the  

governor and lawmakers as  spurred by the  following cases: 



Sawyer v. Modrall,  286 So.2d 610 ( F l a .  4 t h  DCA 1973) ;  Odom v. 

Deltona,  341 So.2d 977 ( F l a .  1976) ;  S t a r n e s  v. Marcon, 571 F2d 

1369 ( 5 t h  C i r .  1978) .2 

I n  S t a r n e s ,  t h e  F i f t h  U.S. C i r c u i t  Court of Appeals 

r eve r sed  t h e  t r i a l  c o u r t ' s  d e c i s i o n  on t h e  fol lowing basis:3 

I n  l i g h t  of t h e  i n t e r v e n i n g  F l o r i d a  Supreme 
Court  c a se  of  Odom v. Deltona Corp., 341 So.2d 
977 ( F l a .  1976) ,  t h e  d i s t r i c t  c o u r t ' s  judgment 
must be r eve r sed . "  571 F2d a t  1370. 

The S t a r n e s  c o u r t  quoted from pages 989-90 o f  Odom v. 

Deltona Corp., sup ra ,  as fo l lows  : 

"Ancient  conveyances of sovere ign  lands  i n  
e x i s t e n c e  f o r  more than  t h i r t y  y e a r s ,  when 
t h e  S t a t e  h a s  made no e f f o r t  of record  t o  
r ec l a im  same, c l e a r l y  v e s t s  marketable t i t l e  
i n  t h e  g r a n t e e s ,  t h e i r  succes so r s  o r  a s s i g n s  
and t h e  land may be recovered on ly  by d i r e c t  
purchase  o r  through eminent domain proceedings .  " 

a Also c i t e d  i n  S t a r n e s ,  f o r  t h e  f e d e r a l  c o u r t ' s  i n t e r p r e -  

t a t i o n  of F l o r i d a  l a w ,  is Sawyer v. Modrall,  supra.4 Thus, 

t h r e e  c a s e s  prompted t h e  gove rno r ' s  proclamat ion and t h e  

l e g i s l a t u r e ' s  enactment: Sawyer, Odom and S t a rnes .  But it was 

S t a r n e s  which sounded t h e  a larm s i n c e  it rep re sen t ed  t h e  f i r s t  

c a s e  where Odom was c i t e d  a s  a s t a t ewide  precedent  f o r  t h e  con- 

t e n t i o n  t h a t  MRTA s e r v e s  t o  d i v e s t  t h e  sovere ign  of sovereign 

l ands .  

" The S t a r n e s  ca se ,  supra ,  was decided dur ing  t h e  1978 r e g u l a r  
s e s s i o n  of t h e  l e g i s l a t u r e  on A p r i l  28th ,  b u t  r ehea r ing  w a s  
n o t  denied till May 22nd. 

The Board of T rus t ee s  of t h e  I n t e r n a l  Improvement T r u s t  Fund 
had no t  been a  p a r t y  i n  t h e  S t a r n e s  v. Marcon ca se .  

Again, t h e  Board of T rus t ee s  had no t  been a  p a r t y  t o  t h e  Sawyer 
ca se .  



Of t h e  m o r e  t h a n  20 m i l l i o n  acres of  swamp and 

over f lowed  l a n d  p a t e n t e d  t o  F l o r i d a  by t h e  U.S. under  t h e  Swamp 

Land A c t  o f  1850,  o n l y  1 , 2 0 6 , 8 7 0  acres remained w i t h  t h e  S t a t e  of  

F l o r i d a  by J a n u a r y  1, 1919.  Everg lades  Sugar  and Land C o .  v .  

Bryan, 8 7  So. 68 ,  73 ( F l a .  1 9 2 1 ) .  A s  a  r e s u l t ,  when MRTA w a s  

e n a c t e d  i n  1963 m o s t  s ta te  c l a i m s  t o  n a v i g a b l e  w a t e r b o d i e s  l y i n g  

w i t h i n ,  o r  a d j a c e n t  t o ,  a swamplands conveyance would have  been 

c u t  o f f  as much o l d e r  t h a n  t h i r t y  y e a r s  i f  MRTA d i d  n o t  exempt 

s o v e r e i g n  l a n d s  from t h e  t i m e  of  i t s  o r i g i n a l  enactment .  Indeed,  

i f  s u b s e c t i o n  seven  o f  712.03 i s  r e g a r d e d  as p r o s p e c t i v e - o n l y ,  

any  mis taken  s t a t e  conveyance o f  swamplands c o n t a i n i n g  s o v e r e i g n  

l a n d s  made, f o r  example, b e f o r e  J u n e  1 5 ,  1948,  would s u r v i v e  t h e  

o p e r a t i o n  o f  t h e  1978 amendment.5 

T h i s  c o u r t  h a s  d e s c r i b e d  MRTA as a c u r a t i v e  a c t ,  a sta- 

t u t e  o f  l i m i t a t i o n s  and a r e c o r d i n g  act .  C i t y  o f  M i a m i  v. 

S t .  Joe Paper  Co., 364 So.2d 439, 442 ( F l a .  1 9 7 8 ) ;  Askew v. 

Sonson, 409 So.2d 7 ,  1 3  ( F l a .  1 9 8 1 ) .  

MRTA, by i t s  ve ry  n a t u r e ,  i s  r e t r o s p e c t i v e  because  it 

r e a c h e s  back i n  t h e  p a s t  t o  c u r e  or c u t  o f f  p a s t  t r a n s a c t i o n s  o r  

c l a i m s .  It f o l l o w s  tha t  a n  amendment or a d d i t i o n  t o  a r e t r o s p e c -  

t i v e  s t a t u t e  must also n e c e s s a r i l y  o p e r a t e  i n  a r e t r o a c t i v e  

manner. 

When f i r s t  p a s s e d ,  MRTA' s  v a l i d i t y  w a s  u n c e r t a i n  because  

o f  i t s  " r e t r o a c t i v e  f e a t u r e s . "  A s  one commentator noted:  

Assuming, arguendo,  t h a t  s o v e r e i g n  l a n d s  p a s s  by v i r t u e  of  a 
swamplands conveyance. 



"The c l a u s e s  o f  t h e  f e d e r a l  c o n s t i t u t i o n  which 
u s u a l l y  w i l l  be p l e a d e d  a g a i n s t  t h i s  k i n d  o f  
l e g i s l a t i o n  are t h e  due p r o c e s s  c l a u s e  of  t h e  
f o u r t e e n t h  amendment and t h e  c l a u s e  which s a y s  
t h a t  no s t a te  s h a l l  p a s s  a l a w  i m p a i r i n g  t h e  
o b l i g a t i o n  of  c o n t r a c t s . "  18 U. M i a m i  L. Rev. 
103,  119  ( 1 9 6 3 ) .  

I n  S t .  J o e  Paper  Co., s u p r a ,  t h i s  c o u r t  h e l d  MRTA t o  n o t  

b e  v i o l a t i v e  of  t h e  Due P r o c e s s  C lause  where t h e  s t a t u t e  gave 

owners of  o l d  c l a i m s  a r e a s o n a b l e  t i m e  t o  p r e s e r v e  t h e i r  

i n t e r e s t s .  364 So. a t  444. And, i n  T r u s t e e s  of  T u f t s  C o l l e g e  v.  

T r i p l e  R Ranch, I n c . ,  275 So.2d 521, 526 ( F l a .  1 9 7 3 ) ,  t h i s  c o u r t  

c h a r a c t e r i z e d  MRTA as h a v i n g  " r e t r o a c t i v e  a p p l i c a t i o n . "  A c u r a -  

t i v e  o r  r emedia l  s t a t u t e  is n e c e s s a r i l y  r e t r o s p e c t i v e  i n  

c h a r a c t e r .  C i t y  of  Lakeland v.  C a t i n e l l s ,  129  So. 2d 1 3 3  ( F l a .  

1961)  ( c u r a t i v e  s t a t u t e ) ;  Coon v. Board of  P u b l i c  I n s t r u c t i o n ,  

203 So.2d 497 ( F l a .  1967)  ( r e m e d i a l  s t a t u t e ) .  

But  it w a s  n o t  u n t i l  Board of  T r u s t e e s  v. P a r a d i s e  F r u i t  

c o o 6  t h a t  the i s s u e  o f  whether  s u b s e c t i o n  seven  is r e t r o a c t i v e  - 
w a s  r a i s e d  f o r  t h e  f i r s t  t i m e :  

" S i n c e  MRTA is  n o t  a s t a t u t e  of  l i m i t a t i o n s  
and a c t e d  t o  t e r m i n a t e  a l l  i n t e r e s t s  t o  which 
it a p p l i e d  when it w a s  e n a c t e d  and c o n t i n u o u s l y  
s i n c e  t h a t  t i m e ,  A p p e l l e e ' s  t i t l e  w a s  p e r f e c t e d  
i n  1963 and a n v  r e t r o a c t i v e  c o n s t r u c t i o n  o f  t h e  
amendment would u n c o n s t i t u t i o n a l l y  d e p r i v e  
A p p e l l e e  of  r i g h t s  v e s t e d  i n  it i n  1963."  
LEmphasis added.J  414 So.2d a t  11. 

Presumably,  Judge  Cowart w a s  r e f e r r i n g  t o  t h e  Due 

P r o c e s s  C lause  w i t h  r e g a r d  t o  P a r a d i s e  F r u i t  Company's c l a i m .  

Judge  Cowart op ined  t h a t  P a r a d i s e  F r u i t  Company's r i g h t s  were 

" v e s t e d "  as o f  1963. A r e t r o a c t i v e  o p e r a t i o n  o f  t h e  1978 amend- 

' C i t e d  a t  414 So.2d 1 0   l la. 5 t h  DCA 1 9 8 2 ) .  P e t i t i o n  f o r  r e v .  
d e n i e d  a t  423 So.2d 37 ( F l a .  1983)  w i t h  one d i s s e n t .  



ment would then deprive the private party of "vested r igh ts . "  

B u t  on closer analysis ,  a  pr ivate  claimant could have had no 

" r igh ts"  in  sovereign land before 1963 because of the common law 

which existed a t  and before 1963. In other words, the th i r ty -  

years vesting schedule never began t o  run against the sovereign; 

no "root of t i t l e "  was gained t o  sovereign land. I f  anything, the 

F i f th  DCA has re t roact ively  applied MRTA decisions of the 1970's 

and 1980's t o  a r ea l  e s t a t e  t i t l e  as it existed in  1963 and 

before and, in  the process, has created "r ights"  where none 

existed before. 

The S ta t e  of Michigan has been the forerunner of MRTA 

l eg i s l a t ion  among a l l  the s t a t e s .  18 U. Miami L. Rev. 103, 104 

(1963). In f ac t ,  the Michigan Bar and Michigan Law School were 

chief ly  responsible for Michigan's MRTA. - Id. Professor 

Scurlock, in  a book published by the Michigan Law School, defined 

re t roact ive  leg is la t ion  as follows: 

"The term ret roact ive  when applied t o  leg is la t ion  
has been used t o  suggest a  variety of meanings, 
but the sense in  which the term is employed here 
i s  tha t  a  s t a tu t e  i s  retroactive when it 
extinguishes or impairs i n t e re s t s  acquired under 
the  previously exis t ing law." SCURLOCK, RETROACTIVE 
LEGISLATION AFFECTING INTERESTS I N  LAND 1 (1953) 

Another def in i t ion  of re t roact ive  law includes the 

following: 

"Every s t a tu t e  which takes away or impairs 
vested r igh ts  acquired under exist ing laws, 
o r  creates a new obligation, imposes a new 
duty, or attaches a new d i s a b i l i t y  in  respect 
t o  transactions or considerations already past ."  
(Emphasis added.) Black's Law Dictionary, Fourth 
Edition (1968). 



In 1963 no private owner expected to successfully claim 

sovereign land. Not until 1973, in Sawyer v. Modrall, supra, 

could any private landowner find a legal precedent by which to 

assert title to sovereign land. From 1963 on back, the Florida 

Trust Doctrine unequivocally protected sovereign land. 

Prior to the 1970 adoption of Art. X I  $11, the Florida 

Public Trust Doctrine was recognized and reaffirmed again and 

again in this court's many decisions. Black River Phosphate Co, 

13 So. 640  l la. 1893); Ellis v. Gerbing, 47 So. 353 (Fla. 1908); 

Merrill-Stevens Co. v. Durkee, 57 So. 428 (Fla. 1912); Martin v. 

BUSC~, 112 So. 274 (Fla. 1927); Deering v. Martin, 116 So. 54 

(Fla. 1928); Perky Properties, Inc. v. Felton, 151 So. 892 (Fla. 

1934); Hayes v. Bowman, 91 So.2d 795 (Fla. 1957); Bryant v. 

Lovett, 201 So.2d 720 (Fla. 1967). See also Illinois Central 

Railroad v. Illinois. 146 U.S. 387 (1892) : United States v. 

2,899.17 Acres of Land, Etc., 269 F.Supp. 903, 909 (1967).7 

Equitable estoppel was not usually available to 

establish title against the sovereign. Adams v. Crews, 105 So.2d 

584, 589-590 (Fla. 2nd DCA 1958); Bryant v. Peppe, 238 So.2d 836 

(Fla. 1970). At one time, State lands were protected from suit 

by sovereign immunity. Hampton v. State Board of Education, 105 

So. 323, 328 (Fla. 1925). 

U.S. v. 2,899.17 Acres cites Trustees of Internal Improvement 
Fund v. Claughton, 86 So.2d 775 (Fla. 1956) at page 786: 

"No authority need be cited for the proposition 
that a grant in derogation of sovereignty must 
be strictly construed in favor of the sovereign." 



As noted by Judge Bentley's dissent in the decision 

below, not even adverse possession runs against the sovereign 

title. Pearce v. Cone, 2 So.2d 360, 361 (Fla. 1941); Lovey v. 

Escambia County, 141 So.2d 761, 763 (Fla. 1st DCA 1962). MRTA 

has been described by this court as a statute of limitations. 

St. Joe Paper Co., supra. The sovereign was exempt from a sta- 

tute of limitations when MRTA was adopted. See section 95.02, 

Fla. Stats. (1963). See also section 95.031(3) which gave the 

state an unlimited time to file various causes of action 

involving sovereignty lands.8 

In the case sub judice, it should be noted that 

Appellees could not possess or make use of the lands claimed 

under MRTA until they were filled. Up until filling occurred 

during 1958-1964, Appellees could not themselves have expected to 

lay claim to sovereign lands. In order to do so, they had to 

first alter the condition of the lands before possession could be 

effectively wrested from the public. Hurricane Bay is for 

publicly used fishing, water-skiing, boating and recreation. 

Without a doubt, the principle at work behind the 

state's exclusion from equitable estoppel and adverse possession 

is sovereign immunity and the Trust Doctrine.9 

8 
Subsection three expired on July 1, 1983. 

During the recent 1985 session, the Florida Legislature invoked 
sovereign immunity by precluding all quiet title actions 
against the State until October 1, 1986. A: 2, Ch. 85-83, 
Laws of Florida 1985. 



In  s h o r t ,  c o n t r a r y  t o  Pa rad i se  F r u i t ,  no p r i v a t e  lan- 

downer c la imant  had any "ves ted  r i g h t s "  i n  sovere ign  land  a t  t h e  

t ime  of MRTA's  passsage and t h e  end of t h e  sav ings  c l a u s e  per iod .  

The e x i s t i n g  law was t o  t h e  con t r a ry .  The s t a t e  r e l i e d  upon t h e  

T r u s t  Doct r ine  and sovere ign  immunity when i t s  o f f i c i a l s  assumed 

t h a t  MRTA, when enacted,  d i d  no t  apply t o  state-owned lands .  

And, a s  o r i g i n a l l y  adopted i n  1963, MRTA conta ined  an exemption 

f o r  t h e  U.S. and F l o r i d a  w i t h i n  s e c t i o n  712.04: 

". . . t h i s  chap te r  s h a l l  no t  be deemed t o  
a f f e c t  any r i g h t ,  t i t l e  o r  i n t e r e s t  of t h e  
United S t a t e s ,  F l o r i d a  o r  any of i t s  o f f i c e r s ,  
boards .  commissions o r  o t h e r  aaenc ies  reserved  - -  - -  - -  - - -  - 

-I- 

i n  t h e  p a t e n t  o r  deed by which t h e  United 
S t a t e s ,  F l o r i d a  o r  any of i t s  a s e n c i e s  pa r t ed  - 
wi th  t i t l e .  

The above-underlined quo ta t ions  g ive  obvious evidence of 

l e g i s l a t i v e  i n t e n t  t h a t  i n  o rde r  f o r  MRTA t o  work i t s  e f f e c t ,  t h e  

s t a t e  had t o  exp res s ly  convey t h e  land by deed.10 Where 

sovere ign ,  submerged land  h a s  been deeded, it no longer  remains 

sovere ign  bu t  becomes privately-owned submerged land.  This  p o i n t  

was made c l e a r  where, i n  C i t y  of Miami v. S t .  J o e  Paper Co., t h e  

c i t y  t r i e d  t o  c la im t h a t  a s  a p o l i t i c a l  subd iv i s ion  of t h e  s t a t e ,  

t h e  c i t y  could c la im exemption from MRTA under sovereign lands  

t i t l e h o l d e r  s t a t u s .  J u s t i c e  Adkins r e f e r r e d  t o  t h e  c i t y ' s  l ands  

a s  "prev ious ly  h e l d  i n  p u b l i c  t r u s t  by t h e  s t a t e . "  364 So.2d a t  

lo I n  t h e  case  sub judice ,  Appellees improperly c la im formerly  
submerged lands  through a conveyance of appur tenant  uplands,  
i . e .  swamp and overflowed lands .  See Martin v. B U S C ~ ,  1 1 2  
So. 274, 284  l la. 1927) .  



As a consequence of the language within $712.04, as 

quoted above, the state had no reason to believe lands not 

expressly conveyed by deed could be successfully claimed. If 

the state had been forced to file claims in each county, such a 

task would have been impossible where the Trustees have no docu- 

ments of title to sovereign lands which passed to the state by 

operation of law. At best, the state has within its own records 

the federal surveys of meandered waterbodies. But these water- 

bodies were not laid out in sections and government lots. Only 

the lands surrounding those waterbodies were surveyed. Moreover, 

many navigable-in-fact waterbodies, not meandered, would have 

been lost if the Trustees had had to only claim those waterbodies 

meandered and presumptively sovereign. And, filing a general 

notice would not have worked since a general notice would be too 

imprecise. l1 An unreasonable filing period (for the Trustees) 

can render a retroactive statute unconstitutional. Trustees of 

Tufts College v. Triple R. Ranch, Inc., 275 So.2d 521, 526 (Fla. 

1973) A two-year filing period for the State of Florida, which 

claims millions of acres of sovereign lands, is preposterous.12 

When subsection seven was adopted, the Florida 

Legislature, in 1978, acted against the backdrop of Sawyer, Odom 

and Starnes. Thus, the 1978 legislature must be presumed to 

l1 See footnote two of Board of Trustees v. Paradise Fruit Co., 
414 So.2d 10 (Fla. 5th DCA 1982). 

l2 The federal government has given states, under the U. S. Quiet 
Title Act, 12 years in which to file land claims against the 
United States. Block v. N. D. Ex Rel. Board of University 
and Sch. Lands, 103 S. Ct. 1811 (1983). 



have been congnizant of the  judicial  construction of MRTA under 

the  above three cases. S t a t e  Ex Rel. Quigley v. Quigley, 463 

So.2d 224 (Fla.  1985). To not give re t roact ive  meaning t o  the 

1978 amendment would be t o  both ignore the  l e g i s l a t u r e ' s  mission 

t o  "protect s t a t e  lands" and render the amendment useless. (See 

page e ight ,  supra. ) 

There i s  ample evidence in  the  l eg i s l a t ive  his tory of 

subsection seven t o  show t h a t  when passed the leg is la ture  thought 

it would be retrospective l i k e  the  r e s t  of MRTA. Whether subsec- 

t i o n  seven would be retrospective was one of the centra l  issues 

during the  1978 specia l  session. This is  evidenced by the f ac t  

t h a t  the b i l l ' s  supporters warned t h a t  prospective application of 

the  exception would allow further losses of sovereignty land 

under MRTA. See A: 3;  page 40, excerpt of t r ansc r ip t  of 

hearing of Select Committee on Sovereignty Lands. (SCSL) 

The Florida Bar, through i t s  representative, M r .  

Gardner, advised the  committee the b i l l  would be applied 

retrospectively and, t o  counter t h i s  prospect, urged tha t  the 

b i l l  - be amended t o  indicate prospective-only application. A: 3, 

page 30, excerpt from SCSL t r ansc r ip t .  

In both the senate and house, amendments were offered t o  

l i m i t  the  reach of subsection seven by exempting cer ta in  lands 

from retrospective operation.13 Both houses rejected the pro- 

posed exceptions t o  the  b i l l ' s  intended re t roac t iv i ty ,  implying 

1 3 ~ :  4, Journal of House, page 6 ,  Amendment 1 offered by Rep. 
Langley. A: 5 ,  Journal of Senate, page 6, Amendment 
2 moved by Senator Gallen. 



t h a t  t h e  l e g i s l a t u r e  wanted t h e  new s u b s e c t i o n  seven  t o  a p p l y  

r e t r o s p e c t i v e l y .  C l e a r l y ,  i f  the l e g i s l a t u r e  had d e s i r e d  t o  g i v e  

t h e  b i l l  f u t u r e  e f f e c t  o n l y ,  it would have  adopted  t h e  F l o r i d a  

B a r ' s  o r  o t h e r  p r o f f e r e d  amendments. 

Moreover, t h i s  c o u r t  h a s  a l r e a d y  i m p l i e d l y  c o n s t r u e d  

MRTA's  1978 amendment, i n  Askew v. Sonson, as  hav ing  r e t r o s p e c t i v e  

e f f e c t :  

" I t  i s  a p p a r e n t  t h a t  t h e  l e g i s l a t i v e  b ranch  of 
government h a s  come t o  g r i p s  w i t h  t h e  i s s u e s  
r e s o l v e d  by th i s  c o u r t  i n  p r i o r  MRTA d e c i s i o n s  
and h a s  l e f t  t h e  framework of  t h e  act  i n t a c t . "  
409 S.2d a t  15 .  

I f  J u s t i c e  Adkins had - n o t  been  approv ing  of  the 1978 
V 

amendment as t h e  l e g i s l a t i v e  s o l u t i o n  t o  t h e  MRTA and s o v e r e i g n  

l a n d s  i s s u e ,  t h e n  what else c o u l d  h e  have  been making r e f e r e n c e  

t o ?  U n f o r t u n a t e l y ,  because  t h e  S t a t e  Lands Committee took  no 

a c t i o n  i n  recommending t h a t  o t h e r  s t a te  l a n d s  be exempted, 

J u s t i c e  Adkins found t h a t  s c h o o l  l a n d s  w e r e  n o t  p r o t e c t e d .  - I d .  

Of c o u r s e  t h e  i m p l i c a t i o n  i s  t h a t  s i n c e  t h e  1978 amendment 

r e f e r r e d  t o  o n l y  s o v e r e i g n  l a n d s ,  o n l y  s o v e r e i g n  l a n d s  were pro-  

t e c t e d  by t h e  new e x c e p t i o n  t o  MRTA; s c h o o l  l a n d s  were n o t  immune. 

The F l o r i d a  L e g i s l a t u r e  and Governor Askew a c t e d  q u i c k l y  

i n  1978 a f t e r  S t a r n e s ,  s u p r a ,  w a s  dec ided .  The c o u r t s  had t a k e n  

a n  u n u s u a l l y  t e c h n i c a l  approach t o  the s t a t u t e  ' s i n t e r p r e t a t i o n .  

L e g i s l a t o r s  t h e n  e n a c t e d  s u b s e c t i o n  seven  i n  o r d e r  t o  c l a r i f y  

( r a t h e r  t h a n  c r e a t e  new l a w )  MRTA's  o r i g i n a l  1963 i n t e n t .  

C i t y  of  Lakeland,  s u p r a ,  t h i s  Cour t  r u l e d  t h a t  remedia l  

s t a t u t e s  do  n o t  come w i t h i n  t h e  g e n e r a l  r u l e  a g a i n s t  r e t r o s p e c -  

a t i v e  o p e r a t i o n  o f  s t a t u t e s .  



And i n  Coon v. Board o f  P u b l i c  I n s t r u c t i o n ,  203 So.2d 497 ( F l a .  

1967)  t h i s  c o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e  cou ld  c u r e ,  r e t r o a c -  

t i v e l y ,  c e r t a i n  p r o c e d u r a l  d e f e c t s  which i n i t i a l l y  a d v e r s e l y  

a f f e c t e d  a bond i s s u e .  

A c u r a t i v e  o r  r e m e d i a l  s t a t u t e  is  n e c e s s a r i l y  r e t r o s p e c -  

t i v e  i n  c h a r a c t e r  and may be e n a c t e d  t o  c u r e  o r  v a l i d a t e  e r r o r s  

o r  i r r e g u l a r i t i e s  i n  l e g a l  o r  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  e x c e p t  

s u c h  as are j u r i s d i c t i o n a l  o r  a f f e c t  v e s t e d  s u b s t a n t i v e  r i g h t s .  

1 0  F l a .  J u r . 2 d  C o n s t i t u t i o n a l  Law $298. 

I n  V i l l a g e  o f  E l  P o r t a l  v. C i t y  o f  M i a m i  Shores ,  l4 t h i s  

Cour t  has c i t e d :  

"Remedial o r  p r o c e d u r a l  s t a t u t e s  do n o t  f a l l  
w i t h i n  the c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  
r e t r o a c t i v e  l e g i s l a t i o n  and t h e y  may be h e l d  
immedia te ly  a p p l i c a b l e  t o  pending c a s e s . "  
I d .  

So long  as v e s t e d  s u b s t a n t i v e  r i g h t s  a r e  n o t  a f f e c t e d ,  a 

c u r a t i v e  s t a t u t e  may o p e r a t e  a s  i n t e n d e d  -- r e t r o s p e c t i v e l y .  A s  

n o t e d  above,  on page n i n e ,  Judge  Cowart i n  P a r a d i s e  F r u i t  

Company, s u p r a ,  h e l d  tha t  the 1978 amendment t o  MRTA u n c o n s t i t u -  

t i o n a l l y  d i v e s t e d  t h e  p r i v a t e  c l a i m a n t  o f  " v e s t e d  r i g h t s "  i n  

s o v e r e i g n  submerged l a n d s  o f  Lake P o i n s e t t .  But Judge  Cowart ' s 

r e f e r e n c e  t o  " v e s t e d  r i g h t s 1 '  is merely c o n c l u s o r y .  

The F i f t h  DCA o f f e r e d  no e x p l a n a t i o n  o r  a n a l y s i s  as t o  

how P a r a d i s e  F r u i t  Company's " r i g h t s "  became v e s t e d  as of 

1963.15 A v e s t e d  r i g h t  would be one t h a t  h a s  been  p e r f e c t e d  t o  

l4 362 So.2d 275 ( F l a .  1 9 7 8 ) .  

l5 Assuming t h e  c o u r t  w a s  c o r r e c t ,  would n o t  t h e  c l a i m a n t ' s  
" r i g h t s "  v e s t  as o f  1965,  the end o f  t h e  f i l i n g  p e r i o d ?  



t h e  p o i n t  where it canno t  be  t a k e n  away by s t a t u t e .  Although 

t h e r e  is more t h a n  one t e s t  f o r  what is  a c o n s t i t u t i o n a l l y  v a l i d  

r e s t r o s p e c t i v e  l a w ,  the t r u e  t es t ,  i n  t h e  f i n a l  a n a l y s i s  when 

l o o k i n g  a t  due p r o c e s s ,  is  whether  a p a r t y  h a s  changed h i s  p o s i -  

t i o n  i n  r e l i a n c e  upon t h e  e x i s t i n g  l a w  o r  whether  t h e  r e t r o s p e c -  

t i v e  act  g i v e s  e f f e c t  t o  o r  de fends  t h e  r e a s o n a b l e  e x p e c t a t i o n s  

o f  t h e  p a r t i e s .  I n  o t h e r  words,  would it have  come as a 

" s u r p r i s e "  t o  t h e  p r i v a t e  c l a i m a n t  i n  P a r a d i s e  F r u i t  Company, 

s u p r a ,  o r  t h e  Appe l l ee  i n  the c a s e  sub  j u d i c e ,  t h a t  the submerged 

l a n d s  of  a s o v e r e i g n  waterbody w e r e  n o t  owned by t h e  c l a iman t?16  

The e x i s t i n g  common l a w ,  as no ted  above,  when MRTA w a s  

p a s s e d ,  immunized s tate-owned s o v e r e i g n  l a n d  ( f rom claims o r  p r i -  

v a t e  a p p r o p r i a t i o n )  t h r o u g h  t h e  T r u s t  D o c t r i n e ,  s o v e r e i g n  immu- 

n i t y  and s t a t u t o r y  l a w .  The " e x i s t i n g  law" w a s  i n  f a c t  s o  clear 

and  c o n s i d e r a b l e  i n  i t s  impor t  t h a t  when t h e  o r i g i n a l  v e r s i o n  of  

MRTA w a s  d r a f t e d ,  t h e  d r a f t e r s  removed a n  e x c e p t i o n  f o r  t h e  

" S t a t e  o f  F l o r i d a "  because  t h e  proposed a c t  "could  n o t  a f f e c t  t h e  

r i g h t s  o f  t h e  S t a t e  o f  F l o r i d a  i n  any even t . "17  

1 6 ~ h e  n o t i c e  o f  n a v i g a b i l i t y  concep t ,  r ecogn ized  by t h e  F i f t h  DCA 
i n  P a r a d i s e ,  b u t  n o t  a p p l i e d  i n  t h e  case, p r e v e n t s  a p r i v a t e  
up land  owner from b e l i e v i n g  h e  owns the waterbody.  See  a l s o  73 
Harvard  Law Review 692, 696 (1959-60).  

1 7 s e e  34 F l a .  B. J .  139 ,  143 ,  f o o t n o t e  8 ( 1 9 6 0 ) .  



Indeed, no t  u n t i l  t h e  1973 d e c i s i o n  of Sawyer v. Modrall 

cou ld  a p r i v a t e  c la imant  even begin t o  t h i n k  he  might have 

" r i g h t s "  i n  sovere ign  lands .  But Sawyer d i d  no t  r e p r e s e n t  s t a -  

tewide precedent .  Then, i n  Odom, sup ra ,  t h i s  c o u r t  s a i d  i n  d i c t a  

t h a t  MRTA could a p l y  t o  sovere ign  lands .  Even as of t h e  1976 

d e c i s i o n  i n  Odom, a  p r i v a t e  p a r t y  s t i l l  could no t  p o i n t  t o  a  

c l e a r  and f i n a l  d e c i s i o n  regard ing  M R T A ' s  e f f e c t  o r  non-effect  on 

sovere ign  lands .  

The 1978 S t a r n e s  d e c i s i o n  brought t h e  l e g i s l a t o r s  i n t o  

s p e c i a l  s e s s ion .  Again, a  p r i v a t e  c la imant  s t i l l  had no reaso- 

nab le  s t a b i l i t y  i n  t h e  l a w ,  t o  r e l y  upon, f o r  h i s  p o t e n t i a l  c la im 

t o  sovere ign  land.  For how could anyone c la im h i s  " r i g h t s "  were 

"ves ted"  i n  sovereign lands  dur ing t h e  tumult  of t h e  l a w  

surrounding MRTA i n  t h e  l a s t  two decades? ( I t  is  c l e a r  t h a t  t h e  same 

c la imant  had - no c o l o r  of l e g a l  a u t h o r i t y  whatsoever, i n  t h e  

1 9 6 0 ~ ~  t o  b e l i e v e  MRTA p e r f e c t e d  a c la im t o  sovereign l and . )  

I n  1982, t h e  law remained u n s e t t l e d  when t h i s  c o u r t  

dec l a red  a t  page n ine  of Askew v. Sonson: 

" I t  is  c l e a r  t h a t  i n  no case  does t h e  MRTA se rve  t o  
p r o t e c t  a  p r i v a t e  p a r t y ' s  t i t l e  t o  sovere ign ty  lands  
i f  t i t l e  had no t  been pe r f ec t ecd  p r i o r  t o  t h e  
e f f e c t i v e  d a t e  of t h e  1978 amendment. We do no t  now 
p a s s  on t h e  ques t ions  of whether a p r i v a t e  owner 's  
t i t l e  t o  what had been sovere ign ty  lands  could be 
p e r f e c t e d  by t h e  MRTA p r i o r  t o  t h e  e f f e c t i v e  d a t e  
of  t h e  1978- amendment. - See Odom v. Deltona Corporat ion,  
341 So.2d 977, 988 ( F l a .  1976) .  



Despite the 1982 Paradise Fruit Company decision, supra, 

this court has recently accepted, under Rule 9.030(2) (v), Florida 

Rules of Appellate Procedure, the so-called MRTA phosphate 

cases.18 Also, as noted above, on page 12, the legislature 

has imposed a year-long moratorium upon MRTA suits claiming title 

to sovereign lands. Thus, the law has never been favorably 

established for private MRTA claims to sovereign lands. Rights 

cannot "vest" where there is no settled law to support such 

vesting. Any practitioner, after looking at the decisions from 

Sawyer to the present, can readily see that Paradise Fruit Co. is 

an orphan. 

It takes more than one bad definite case, among a few 

indefinite cases, to establish a rule that MRTA's 1978 amendment 

a does not operate retrospectively; especially when such a lone 

holding as in Paradise must overcome a body of common law and 

earlier decisional law to the contrary. As once observed in a 

U.S. Supreme Court Florida case, a court can disregard a prior 

decision which has been too literal - or technically-minded 
when new subsequent legislation has been enacted: 

"It is true also that when rights are asserted on 
the grounds of some slight technical defect or 
contrary to some strongly prevailing view of 
justice, courts have allowed them to be defeated 
by subsequent legislation and have used various 
circumlocutions. . . " Forbes Pioneer Boat Line v. 
Board of Commissioners of Everglades Drainage 
District, 258 U.S. 338, 42 Sup.Ct 325 (1922). 

l8 Board of Trustees and)Coastal Petroleum v. American Cynamid 
Co., Case No.s 65, 755165, 696. 



" R i g h t s "  i n  s o v e r e i g n  l a n d s  by p r i v a t e  c l a i m a n t s  have  

@ 
n e v e r  e x i s t e d  b e f o r e  ( w i t h o u t  a s o v e r e i g n  l a n d s  deed)  u n t i l  

P a r a d i s e  F r u i t  Co. MRTA's purpose  i s  t o  e x t i n g u i s h  p a s t  c l a i m s  

which might  a f f e c t  a p a r t y ' s  t i t l e ,  n o t  c r e a t e  an es tate  i n  f e e  

s i m p l e  i n  s o v e r e i g n  l a n d s .  MRTA mere ly  c o n f e r s  m a r k e t a b i l i t y  t o  

a real  es ta te  t i t l e .  Thus, MRTA never  bestowed any " r i g h t s "  t o  

s o v e r e i g n  l a n d  i n  t h e  f i r s t  p l a c e .  MRTA c a n  o n l y  be used t o  pe r -  

f e c t  an  i m p e r f e c t  t i t l e ,  n o t  c r e a t e  an  es tate  o u t  o f  t h i n  a i r .  

M i n n e s o t a ' s  MRTA has been h e l d  by t h a t  s t a t e ' s  h i g h e s t  

c o u r t  t o  n o t  be  a s t a t u t e  which w i l l  p r o v i d e  a new " f o u n d a t i o n "  o f  

t i t l e  based  on a s t r a y ,  a c c i d e n t a l ,  o r  i n t e r l o p i n g  conveyance. 

Wichelman v. Messner,  8 3  N.W.2d 800,  819 (Minn. 1 9 5 7 ) .  

T h i s  c o u r t ,  however, h a s  d e c i d e d  i n  M a r s h a l l  v. 

Hollywood, I n c . ,  236 So.2d 114  ( F l a .  1 9 7 0 ) ,  t h a t  F l o r i d a ' s  MRTA 

@ c a n  p r o v i d e  a v a l i d  s o u r c e  o f  t i t l e  where t h e  r o o t  of t i t l e  i s  

w i l d  o r  fo rged .  Y e t  such  a h o l d i n g  presumes t ha t  there is  a 

p a p e r  t i t l e ,  b e  it f o r g e d  o r  w i l d ,  which g i v e s  some n o t i c e  and 

carries some c o l o r  o f  t i t l e .  I n  such  examples,  t h e  w i l d  o r  

f o r g e d  deed does  p u r p o r t  t o  convey by d e s c r i p t i o n  the p r o p e r t y  

c l a imed .  But i n  s t a te  cases l i k e  t h e  one  s u b  j u d i c e ,  t h e r e  i s  no 

w i l d  deed o r  deed o f  any k i n d  t o  the bed o f  H u r r i c a n e  Bay; o n l y  a 

deed t o  up lands .  Thus, " r i g h t s "  are j u d i c i a l l y  "manufactured" 

t h r o u g h  i n a t t e n t i o n  t o  t h e  c a t e g o r y  of  p u b l i c  l a n d  conveyed by 

the  s ta te .  



F i n a l l y ,  the 1978 amendment i s  d e c l a r a t i v e  o f  the  1963 

L e g i s l a t u r e ' s  i n t e n t  when MRTA w a s  e n a c t e d .  T h e  1978 amendment 

@ s e r v e d  as a c l a r i f i c a t i o n  o f  the l a w  f o l l o w i n g  m i s i n t e r p r e t a t i o n  

o f  MRTA. Even the change o f  language  i n  a s t a t u t e  d o e s  n o t  

n e c e s s a r i l y  s i g n a l  a n  i n t e n t  t o  change the l a w  b u t  rather t o  

c l a r i f y  w h a t  w a s  d o u b t f u l  and t o  s a f e g u a r d  a g a i n s t  misapprehen- 

s i o n  as t o  e x i s t i n g  l a w .  S t a t e  Ex. R e l .  Szabo Food S e r v i c e ,  I n c .  

v .  D ick inson ,  286 So.2d 529,  531 ( F l a .  1 9 7 3 ) .  

The t i m i n g  and c i r c u m s t a n c e s  o f  a n  enactment  may 

i n d i c a t e  it w a s  f o r m a l  o n l y  and s e r v e d  as a l e g i s l a t i v e  c l a r i f i -  

c a t i o n  or i n t e r p r e t a t i o n  o f  e x i s i n g  l a w  and t h u s  s u c h  a n  e n a c t -  

ment may even s u g g e s t  t h a t  the s a m e  r i g h t s  e x i s t e d  b e f o r e  it. 

W i l l i a m s  v .  H a r t f o r d  A c c i d e n t  & Indemni ty  C o . ,  382 So.2d 1216, 

1220  l la. 1 9 8 0 ) .  



ARGUMENT AS TO P O I N T  I1 

Point 11: THE TRUSTEES D I D  NOT "ALIENATE," (AS THAT TERM IS USED 
W I T H I N  ARTICLE X I  SECTION 11) SOVEREIGN LANDS 
UNDERLYING HURRICANE BAY THROUGH A SWAMPLANDS 
CONVEYANCE. 

On page three of i t s  decision, the lower court s t a t e s  

t h a t  the Trustees made t h e i r  argument below in  the face of 

"cer ta in  admitted transactions." True, the Trustees do 

acknowledge tha t  cer ta in  lands were conveyed by cer ta in  s t a t e  

deeds. However, such an observation f a l l s  short where the nature 

of the conveyance and category of land conveyed are  disregarded. 

Appellee's predecessor in  t i t l e  received a swamplands 

conveyance. By def ini t ion,  swamplands l i e  above the  ordinary 

high water l ine .  Martin v. Busch, 1 1 2  So. 274 (Fla. 1927). Yet 

Appellees claim lands which once lay ( u n t i l  f i l l e d )  below the 

mean high water l i n e  of Hurricane Bay. The self-evident proof of 

t h i s  asser t ion l i e s  in  the fac t  t ha t  the land had t o  be f i l l e d  

and thus "raised" above the bay's mean high water l ine .  

I t  cannot be overemphasized tha t  the Trustees do not - 

claim Appellee's upland property. The s t a t e  only claims tha t  

which was the submerged bed of the bay. 

Notwithstanding the fac t  t ha t  the lands as or iginal ly  

surveyed d id  not contain a waterbody but are  now covered, in  

p a r t ,  by a sovereign waterbody, the Appellees can not claim 

anything more than uplands. (As noted on Page F o u ~ ,  - the Trustees 

do not contest Appellees' t i t l e  t o  the uplands.) 



In Lord v. Curry, l9 where "waters encroached on the 

land" during the years intervening between the federal survey and 

the filing of the lawsuit by Lord, this court held that land does 

not pass under a deed as an appurtenance to land. - Id. See also 

Lopez v. Smith, 145 So.2d 509 (Fla. 2nd DCA 1962); 19 Fla. 

Jur.2dI Deeds $157. 

Thus, the lower court's observation, in the case sub 

judice, that the lands involved were "classified as swamp and 

overflowed lands" is an oversimplification of the matter. The 

original survey of 1873 shows the subject government lots to be 

whole lots without bordering a navigable waterbody. However, 

today, and long before the time Mr. Stevens filled submerged 

land, a portion of the property is and was covered by the waters 

of the bay. To legally ignore the presence of the bay is to also 

ignore the fundamental doctrine of erosion and submergence. 

Where the land no longer looks like it did in a survey of 112 

years ago, the lower court should have presumed that submergence 

had taken place during the intervening years and that title had 

shifted according to the shift in the waterbody's mean high water 

line. Municipal Liquidaters, Inc. v. Tench, 153 So.2d 728 (Fla. 

2nd DCA 1963); 

DCA 1963). 

Schulz v. City of Dania, 156 So.2d 520 

1917 So. 21, 25 (Fla. 1916) 

(Fla. 

2 0 ~ t  should be recalled that Appellees have stipulated that 
Hurricane Bay is a navigable, sovereign waterbody. 



The survey ske t ches  submitted by Appellees show t h e  

@ 
p r o p e r t y ' s  boundar ies  a s  l i n e s  p ro j ec t ed  over  t h e  wate rs  of 

Hurr icane Bay. The f i l l e d  p a r c e l s  a r e  a l s o  embraced by upland 

p r o p e r t y  l i n e s  which have been prolongated over what was once t h e  

wate r  of t h e  bay. Appel lees  improperly c la im sovereign land 

appur tenant  t o  t h e i r  lawful ly-held  uplands by redrawing t h e  boun- 

d a r i e s  of t h e  o r i g i n a l  f e d e r a l  survey wi thout  regard  t o  t h e  pre-  

sence of a sovereign waterbody which c o n s t i t u t e s  a  n a t u r a l  

monument. 

The p r o t r a c t i o n  of l i n e s  of survey over t h e  bed of a  

nav igab le  waterbody do no t  change t h e  c h a r a c t e r  of t h e  t i t l e  by 

which t h e  land is  h e l d  by t h e  s t a t e .  S t a t e  v. Gerbing, 47 So. 

353, 356 ( F l a .  1908) .  Moreover, t h e  Swamp Lands Act does not  

cover  " t i d e  lands . "  Id .  a t  357. See a l s o  Forman v. F l o r i d a  

Land Holding Corporat ion,  121 So.2d 784, 787 (F l a .  1960) .  

For Appel lees '  surveyor ,  Bulson, t o  p r o t r a c t  l i n e s  of 

survey ac ros s  t h e  bay is  t o  ignore  a fundamental p r i n c i p l e  of 

l and  surveying r u l e s .  The h i e r a r c h y  of c a l l s  t o  be followed i n  a  

d e e d ' s  l e g a l  d e s c r i p t i o n  a r e  r e c i t e d  i n  T rus t ee s  of I n t e r n a l  

Improvement Fund v. Wetstone: 

". . . n a t u r a l  monuments p r e v a i l  over  courses  and 
d i s t a n c e s ,  and courses  and d i s t a n c e s  p r e v a i l  over  
q u a n t i t y . "  222 So.2d 10 ( F l a .  1969) .  

Bulson 's  f i x i n g  of  boundar ies  as they  once e x i s t e d  

112 y e a r s  ago f l i e s  i n  t h e  f a c e  of Due Process .  I n  S t a t e  of 

F l o r i d a  Nat iona l  P r o p e r t i e s ,  I nc . ,  J u s t i c e  Boyd wrote of a  law 

f i x i n g  boundar ies  a s  of 140 y e a r  ago: 



"Upon careful consideration of both the record and 
arguments of counsel, we conclude tha t  the t r i a l  
court correctly held the e f for t s  of the State  t o  f ix  
specif ic  and permanent boundaries were improper." 
(Emphasis added) 338 So.2d 13 ,  18 (Fla. 1976). 

Lands bordering waterbodies are, in  the words of the 

ancient English Common law "moveable freeholds." That i s ,  lands 

can expand or contract in  s ize  according t o  the shrinkage or 

enlargement of a ~ a t e r b o d y . ~ ~  

Although the original  government survey p la t  shows 

larger t r a c t s  of land than today, t i t l e  t o  the land formerly 

above water, but now below, i s  in the Appellant, not the upland 

owner. The Second DCA, i n  the case sub judice, fa i led t o  grasp 

the  significance of the s t ipulat ion made by Appellees regarding 

the sovereign s ta tus  of Hurricane Bay. With the advance or 

r e t r e a t  of the mean high water l ine  across formerly upland pro- 

perty, t i t l e  t o  the s t a t e  follows. Mexico Beach Corp. v. S t .  Joe 

Paper Co., 97 So.2d 708, 710 (1957). 

On page four of the lower cour t ' s  decision, the majority 

attaches weight t o  the fac t  tha t  the "Trustees do not challenge 

the conveyances themselves nor do they contest tha t  they 

expressly conveyed a l l  the property into private ownership a f t e r  

a survey." The Second DCA then s ta tes :  "Simply, the lands have 

been alienated. Furthermore, the Florida Supreme Court has held 

the  Marketable Record T i t l e  Act Constitutional." 

21~ t  should be noted tha t  an unlawful change in  the high-water 
mark, such as i l l e g a l l y  f i l l i n g  submerged lands, does not 
divest  the s t a t e  of t i t l e .  338 So. 2d a t  18-19. 



To begin  wi th ,  t h e r e  i s  no reason t o  cha l l enge  t h e  swamp 

and overflowed deeds t o  Appe l lees '  p r edeces so r s  i n  t i t l e .  For 

swamp deeds do no t  convey sovere ign  lands .  Whatever amounted t o  

upland p r o p e r t y  i s  what t h e  T r u s t e e s  conveyed. I f  a l l  t h e  land 

shown by t h e  o r i g i n a l  survey was conveyed o r  a l i e n a t e d ,  and a  

p o r t i o n  of t h a t  l and  l a t e r  became submerged, t h e  p o r t i o n  sub- 

merged became ves ted  aga in  i n  t h e  s t a t e  a s  sovere ign  l ands .  

The common law d o c t r i n e s  of  submergence o r  r e l i c t i o n  can 

d i v e s t  t h e  p r i v a t e  upland owner, o r  s t a t e ,  of  t i t l e  depending upon 

which way t h e  mean h igh  wate r  l i n e  moves, up o r  down. To say,  a s  

d i d  t h e  lower c o u r t ,  t h a t  once uplands a r e  deeded they  remain 

f o r e v e r  wi th  t h e  g r a n t e e  d e s p i t e  n a t u r a l  changes i n  t h e  f e a t u r e s  

o f  t h e  t e r r a i n  i s  t o  n e g l e c t  t h e  common law d o c t r i n e s  of e ro s ion  

and submergence, r e l i c t i o n  and a c c r e t i o n .  

Abiding by a  survey of 112 y e a r s  ago is no t  d e t e r -  

mina t ive  of what Appel lees  may o r  may not  own. Ownership t u r n s  

upon boundar ies ,  and w a t e r f r o n t  boundar ies  a r e  ambulatory i n  

n a t u r e .  

A r t i c e  X I  Sec t ion  11 o f  F l o r i d a ' s  C o n s t i t u t i o n  s t a t e s  

t h a t  t i t l e  t o  l ands  under nav igab le  wate rs ,  which have not  been 

a l i e n a t e d ,  i nc lud ing  beaches below mean h igh  water  l i n e s ,  is  h e l d  

i n  t r u s t .  

The s t a t e  can on ly  l o s e  sovere ign  land by v i r t u e  of 

t h r e e  ways: (1) a  v a l i d ,  submerged sovere ign  l ands  conveyance 

executed by t h e  T r u s t e e s  a f t e r  an a f f i r m a t i v e  v o t e  of f i v e  of t h e  

seven  trustee^,^^ ( 2 )  a  t r a n s f e r  by l e g i s l a t i v e  a c t  such a s  i n  

22 See S e c t i o n  253.02 ( 2 ) ,  F l o r i d a  S t a t u t e s .  



t h e  Sawyer c a s e ,  o r  ( 3 )  by v i r t u e  o f  t h e  o p e r a t i o n  o f  t h e  common 

l a w  d o c t r i n e s  o f  e i t h e r  r e l i c t i o n  o r  a c c r e t i o n .  

By the above t h i r d  method o f  t i t l e  t r a n s f e r ,  t h e  former  

s o v e r e i g n  l a n d s  become exposed o r  emerge th rough  n a t u r a l  f o r c e s .  

Once t h i s  happens ,  t i t l e  a u t o m a t i c a l l y  p a s s e s  t o  t h e  upland 

owner. Converse ly ,  submergence o f  upland p r o p e r t y  c a u s e s  t i t l e  

t o  p a s s  t o  t h e  s ta te .  Hence, l a n d  can be a l i e n a t e d  a t  one t i m e  

b u t  t h e n  be "reconveyed"  t o  t h e  s t a te  by o p e r a t i o n  o f  l a w ,  a l l  

w i t h o u t  "muniments o f  t i t l e . "  

I n t e r p r e t i n g  A r t i c l e  X ,  S e c t i o n  11 i n  t h e  manner 

c o n s t r u e d  by t h e  lower c o u r t  does  v i o l e n c e  t o  t h e  common l a w .  I n  

e f f e c t ,  the Second DCA h a s  s a i d  t h a t  once l and  is  a l i e n a t e d ,  it 

remains  f o r e v e r  a l i e n a t e d  n o t w i t h s t a n d i n g  common l a w  d o c t r i n e s  

and t h e  movement of  b o u n d a r i e s .  

The above argument o n l y  s e r v e s  t o  p o i n t  o u t  s o m e  o f  t h e  

s u r p r i s i n g  r e s u l t s  which can  be had when a c o u r t  t r i e s  to  a p p l y  

MRTA t o  t h e  unique  n a t u r e  o f  s o v e r e i g n  l and  ownership .  Af f i rming  

t h e  d o c t r i n e s  o f  r e l i c t i o n  and a c c r e t i o n  f o r  p r i v a t e  ownership  

b u t  n o t  a f f i r m i n g  t h e  d o c t r i n e  o f  e r o s i o n  and submergence f o r  

p u b l i c  ownership ,  c r e a t e s  a "double  s t a n d a r d "  i n  t h e  l a w  and ser- 

v e s  t o  "e rode"  p u b l i c  p o l i c y  and t h e  p u b l i c  domain i t s e l f  i n  

f a v o r  o f  p r i v a t e  i n t e r e s t s .  Thus, t o  a p p l y  MRTA t o  s o v e r e i g n  

l a n d s  i s  an u n c o n s t i t u t i o n a l  a p p l i c a t i o n  where t h o s e  a l n d s  are 

p r o t e c t e d  by A r t i c l e  X I  S e c t i o n  11, o f  t h e  F l o r i d a  C o n s t i t u t i o n .  



SUMMARY 

MRTA's 1978 amendment is an amendment to a retrospective 

statute. At the time it was passed, the amendment consisted of 

the legislature's reaction to Sawyer, Odom and Starnes. 

Legislative history of the amendment clearly reveals its intended 

retrospective or clarifying effect. Paradise Fruit Company is 

based on the mistaken premise that applying the amendment 

retroactively would deprive a claimant of "vested rights." In 

fact, a private claimant has never had any "vested rights" in 

sovereign land where the common has been to the contrary and 

where the legislative law and case law have continued to be in 

tumult over MRTA's application to sovereign lands. 

The lower court incorrectly held that the Appellees' 

lands in dispute were "alienated" by the Trustees and thus not 

deserving of protection from MRTA under Article X, Section 11. 

Sovereign lands cannot be alienated through a swamplands deed. 

Lands formerly swamplands but now submerged, became sovereign. 



CONCLUSION 

For Appellees t o  improperly describe t h e i r  boundaries as 

encompassing submerged and f i l l e d  lands signals  the f a l s i t y  t o  

t h e i r  MRTA claim. For boundary law does not allow one t o  claim 

lands below the mean high water l i n e  of a sovereign waterbody. 

Thus, even i f  MRTA could operate against sovereign lands, there 

would be no way t o  "embrace" those lands and gain a root of t i t l e  

t o  them. 

The Paradise F r u i t  Company decision is based upon a lack 

of appreciation as t o  the  common law's incapacity t o  confer 

r igh t s ,  or vest them, upon a sovereign lands pr ivate  t i t l e  

claimant. 

The Florida Legislature has spoken i n  1978 and again in  

1985 as  t o  i t s  own in ten t  for  MRTA. 

The lower court should be reversed and the Trustees be 

declared the owner of the submerged sovereign and f i l l e d  

sovereign lands of Hurricane Bay. Ownership of the  f i l l e d  lands 

should be declared in  the  Trustees according t o  where the mean 

high water l i n e  lay a t  the time f i l l i n g  took place. 
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