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W e  have  f o r  r ev iew Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  

Improvement T r u s t  Fund v.  S t e v e n s ,  472 So.2d 1287 ( F l a .  2d DCA 

1 9 8 5 ) .  The Second D i s t r i c t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  a s  

b e i n g  of  g r e a t  p u b l i c  impor tance :  

Can s e c t i o n  712.03 ( 7 )  [ F l o r i d a  S t a t u t e s  (Supp. 1978) 1 
b e  a p p l i e d  r e t r o a c t i v e l y ?  

I d .  a t  1290.  W e  have  j u r i s d i c t i o n .  A r t .  V ,  § 3  ( b )  ( 4 ) ,  F l a .  - 

C o n s t .  

I n  J u l y  1983,  r e s p o n d e n t s  f i l e d  a  q u i e t  t i t l e  a c t i o n  

a l l e g i n g  t h a t  t h e  M a r k e t a b l e  Record T i t l e  A c t  (MRTA) e x t i n g u i s h e d  

t h e  s t a t e ' s  t i t l e  i n  t h e  l a n d s  i n  q u e s t i o n .  The s t a t e  m a i n t a i n e d  

t h e  l a n d s  w e r e  s o v e r e i g n t y  l a n d s  exempt f rom MRTA by v i r t u e  of  

s e c t i o n  7 1 2 . 0 3 ( 7 ) .  To a v e r t  a  f a c t  i s s u e  t h a t  would p r e c l u d e  

e n t r y  o f  summary judgment,  t h e  S t e v e n s e s  s t i p u l a t e d  t h a t  t h e  

l a n d s  w e r e  s o v e r e i g n t y  l a n d s  s o  t h e  t r i a l  c o u r t  c o u l d  r u l e  on  

t h e i r  mot ion  f o r  summary judgment.  The t r i a l  c o u r t  g r a n t e d  t h e  

S t e v e n s e s '  mot ion  f o r  summary judgment,  a p p l y i n g  MRTA and h o l d i n g  



t h a t  t h e  Board o f  T r u s t e e s  h e l d  no t i t l e  t o  o r  i n t e r e s t  i n  t h e  

f i l l e d  l a n d s .  The Second D i s t r i c t  a f f i r m e d .  

Our r e c e n t  d e c i s i o n  i n  C o a s t a l  P e t r o l e u m  C o .  v .  American 

Cyanamid C o . ,  492 So.  2d 339 ( F l a .  1986)  , moots t h e  q u e s t i o n  

c e r t i f i e d  i n  t h i s  case. I n  Coastal  P e t r o l e u m ,  w e  h e l d  t h a t  t h e  

M a s k e t a b l e  Record T i t l e  A c t ,  c h a p t e r  712,  ~ l o r i d a  S t a t u t e s ,  a s  

o r i g i n a l l y  e n a c t e d  and s u b s e q u e n t l y  amended by  s e c t i o n  7 1 2 . 0 3 ( 7 )  

i n  1978,  i s  n o t  a p p l i c a b l e  t o  s o v e r e i g n t y  l a n d s .  Thus,  w e  need 

n o t  d e c i d e  whe the r  s e c t i o n  712.03 ( 7 )  c a n  b e  a p p l i e d  

r e t r o a c t i v e l y .  

A c c o r d i n g l y ,  w e  quash  t h e  d e c i s i o n  be low on t h e  a u t h o r i t y  

o f  C o a s t a l  P e t r o l e u m ,  and remand t h i s  c a u s e  t o  t h e  Second 

D i s t r i c t  w i t h  d i r e c t i o n s  t h a t  i t  b e  remanded t o  t h e  t r i a l  c o u r t  

f o r  f u r t h e r  p r o c e e d i n g s .  

~t i s  so o r d e r e d .  

McDONALD, C . J . ,  and ADKINS, OVERTON, EHRLICH and SHAW, JJ. ,  Concur 
BOYD, J . ,  D i s s e n t s  w i t h  an  o p i n i o n  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



BOYD, J . ,  d i s s e n t i n g .  

I d i s s e n t  and would approve t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  

because I b e l i e v e  t h e  Marketable Record T i t l e  Act when f i r s t  

enacted1 was in tended t o  apply t o  c la ims of t h e  s t a t e  a s  w e l l  

a s  t o  t hose  of p r i v a t e  persons .  Odom v .  Deltona Corp.,  341 So.2d 

977 ( F l a .  1976'). Included among t h e  s t a t u t o r y  words " a l l  

e s t a t e s ,  i n t e r e s t s ,  c la ims o r  charges  ~ h a t s o e v e r , " ~  based on 

t h e  apparen t  i n t e n t  of t h e  l e g i s l a t u r e ,  were long-dormant c la ims  

of t h e  s t a t e  grounded on t h e  a s s e r t i o n  t h a t  s t a t e  land g r a n t s  d i d  

no t  i nc lude  sovere ign ty  lands .  This i n t e n t  i s  made c l e a r  by t h e  

p rov i s ion  now c o d i f i e d  i n  s e c t i o n  7 1 2 . 0 4 ,  F l a .  S t a t .  (1985) ,  

p rov id ing  a s  fo l lows:  

A l l  such e s t a t e s ,  i n t e r e s t s ,  c la ims  o r  cha rges ,  
however denominated, whether such e s t a t e s ,  i n t e r e s t s ,  
c la ims  o r  charges  a r e  o r  appear t o  be he ld  o r  
a s s e r t e d  by a  person s u i  j u r i s  o r  under a  d i s a b i l i t y ,  
whether such person i s  w i t h i n  o r  wi thout  t h e  s t a t e ,  
whether such person i s  n a t u r a l  o r  c o r p o r a t e ,  -- o r  i s  
p r i v a t e  o r  governmental , a r e  hereby dec l a red  t o  be 
n u l l  a n d v o i d .  . . . 

(Emphasis s u p p l i e d ) .  Thus it was c l e a r  t h a t  c la ims  of t h e  S t a t e  

of F l o r i d a  were in tended  t o  be inc luded  w i t h i n  t h e  o p e r a t i o n  of 

t h e  law r e g a r d l e s s  of t h e  t h e o r e t i c a l  ca tegory  i n ,  by,  o r  through 

which t h e  S t a t e  p rev ious ly  owned t h e  land.  The s t a t u t e ' s  f u r t h e r  

p rov i s ion  t h a t  it would n o t  a f f e c t  "any r i g h t ,  t i t l e  o r  i n t e r e s t "  

of F l o r i d a  " r e se rved  i n  t h e  p a t e n t  o r  deed by which . . . F l o r i d a  

o r  any of i t s  agenc ies  p a r t e d  wi th  t i t l e "  f u r t h e r  underscores  

t h i s  i n t e n t .  I n  o rde r  t o  be removed from t h e  ope ra t ion  of t h e  

a c t ,  t h e  c la im o r  charge of t h e  s t a t e  had t o  be r e se rved  i n  t h e  

deed o r  p a t e n t  by which t h e  s t a t e  conveyed t h e  land.  

I completely ag ree  wi th  t h e  p e t i t i o n e r  t h a t  t h e  Act was 

never in tended t o  d i v e s t  t h e  s t a t e  of ownership of sove re ign ty  

lands  ( o r  any o t h e r  s t a t e  l ands )  where t h e  s t a t e  never 

e f f e c t i v e l y  conveyed such lands  i n t o  p r i v a t e  ownership. However, 

where t h e  c la im o r  charge i n  ques t ion  i s  t h e  purpor ted  r i g h t  of 

t h e  s t a t e  t o  r e s c i n d  o r  a l t e r  t h e  express  e f f e c t  of a  s t a t e  

p a t e n t ,  deed, o r  equ iva l en t  document on t h e  ground t h a t  

1. Ch. 63-133, Laws of F l o r i d a .  

2 .  § 7 1 2 . 0 4 ,  F l a .  S t a t .  (1983) .  

-3- 



sovere ign ty  lands  were u n i n t e n t i o n a l l y ,  improper ly ,  o r  mis takenly 

conveyed thereby ,  t hen  I b e l i e v e  t h e  a c t  was f u l l y  in tended t o  

apply and t o  c u t  o f f  t h e  v i a b i l i t y  of any such c la ims  of t h e  

s t a t e  i n  accordance wi th  t h e  p rov i s ions  of t h e  a c t  a s  app l i ed  t o  

o t h e r  persons  and o t h e r  s p e c i e s  of r e a l  p rope r ty .  

The 1978 amendment3 cannot  be given r e t r o a c t i v e  e f f e c t  

s o  a s  t o  negate  t h e  normal ope ra t ion  of t h e  a c t  i n  c u r t a i l i n g  

c la ims dur ing  t h e  per iod  from 19654 t o  t h e  e f f e c t i v e  d a t e  of 

t h e  1978 l e g i s l a t i o n .  The 1978 amendment was n o t  a  c l a r i f i c a t i o n  

o r  r e s o l u t i o n  of t h e  o r i g i n a l  i n t e n t .  I t  was an amendment o r  

a l t e r a t i o n  of t h a t  i n t e n t .  The Marketable Record T i t l e  

l e g i s l a t i o n  and t h e  problems it was designed t o  remedy were 

s t u d i e d  f o r  s e v e r a l  yea r s  p r i o r  t o  t h e  enactment i n  1963. - See 

Carmichael,  The Curren t  Proposed Marketable Record T i t l e  Act, 34 

F l a .  B . J .  1056 ( 1 9 6 0 ) ;  Catsman, Funct ion of a  ~ a r k e t a b l e  T i t l e  

Act ,  - 34 F la .  Bar J .  139 ( 1 9 6 0 ) ;  A ig l e r ,  Marketable Record T i t l e  

Acts I 13  U .  Miami L .  Rev. 4 7  (1958) .  Various a l t e r n a t i v e  

p rov i s ions  on except ing  t h e  i n t e r e s t s  of t h e  s t a t e  were d i scussed  

w i t h i n  t h e  Bar and, presumably, considered by t h e  l e g i s l a t u r e  

be fo re  f i n a l  enactment of t h e  language r e q u i r i n g  express  

r e s e r v a t i o n  a s  a  cond i t i on  f o r  except ing  s t a t e  c la ims .  The 

l e g i s l a t u r e  obviously knew what it was doing and intended what 

t h e  words of t h e  a c t  c l e a r l y  s a i d .  Re t roac t ive  a p p l i c a t i o n  would 

impair  t h e  l e g i t i m a t e  expec t a t i ons  of landowners who looked t o  

and r e l i e d  upon t h e  a c t  t o  ex t ingu i sh  o l d ,  s t a l e  c louds  on t h e  

m a r k e t a b i l i t y  of t h e i r  t i t l e s .  I b e l i e v e  t h a t  t h i s  expec t a t i on  

and assurance ,  c r e a t e d  by t h e  s t a t u t e ,  i s  a  s p e c i e s  of ves ted 

p rope r ty  r i g h t  t h a t  may no t  be taken  away wi thout  compensation. 

See Board of T rus t ee s  of t h e  I n t e r n a l  Improvement T rus t  Fund v .  

Pa rad i se  F r u i t  Co., 4 1 4  So.2d 1 0  (F l a .  5 th  DCA 1982) ,  r ev .  

denied,  432 So.2d 37 (F l a .  1983) .  

3. Ch. 78-288, Laws of F l a .  

4 .  A s  o r i g i n a l l y  enac ted ,  t h e  a c t  provided a  two-year 
pe r iod  f o r  t h e  a s s e r t i o n  of c la ims t h a t  were more than  t h i r t y  
y e a r s  o ld .  Ch. 63-133, 5 9 ,  Laws of F l a .  



My view of  t h e  o p e r a t i o n  o f  t h e  M a r k e t a b l e  Record T i t l e  

A c t ,  a s  s t a t e d  above ,  w h i l e  c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  

p r e c e d e n t s ,  h a s  now been  r e p u d i a t e d  by t h i s  C o u r t ' s  d e c i s i o n  i n  

C o a s t a l  P e t r o l e u m  Co. v .  American Cyanamid Co.,  Nos. 65696, 

65755, & 65913 ( F l a .  May 1 5 ,  1 9 8 6 ) .  A c c e p t i n g ,  t h e r e f o r e ,  t h e  

c u r r e n t  b i n d i n g  e f f e c t  o f  t h e  C o u r t ' s  d e c i s i o n  i n  C o a s t a l  

P e t r o l e u m ,  I d i s s e n t  t o  t h e  C o u r t ' s  a p p l i c a t i o n  t h e r e o f  i n  t h i s  

case f o r  t h e  f o l l o w i n g  r e a s o n s .  A s  w i l l  b e  shown, t h e r e  are 

i n d e p e n d e n t  grounds  f o r  a f f i r m a n c e  of  t h e  t r i a l  c o u r t ' s  judgment.  

Even i f  i t  i s  t r u e  t h a t  t i t l e  t o  t h e  l a n d  u n d e r l y i n g  

H u r r i c a n e  Bay p a s s e d  t o  t h e  S t a t e  of  F l o r i d a  upon a d m i s s i o n  i n t o  

t h e  Union as a n  i n c i d e n t  of  s o v e r e i g n t y ,  it d o e s  n o t  f o l l o w  t h a t  

t h e  s t a t e  was d i s a b l e d  from convey ing  p a r t s  of  s u c h  p r o p e r t y ,  

t h r o u g h  i t s  a u t h o r i z e d  p u b l i c  o f f i c i a l s ,  i n t o  p r i v a t e  owner sh ip .  

Respondents  h o l d  t i t l e  t o  t h e  l a n d  i n  q u e s t i o n  b a s e d  upon c h a i n s  

o f  s u c c e s s i v e  conveyances  o r i g i n a t i n g  w i t h  d e e d s  from t h e  Board 

o f  T r u s t e e s  d e s c r i b i n g  t h e  p r o p e r t i e s  g r a n t e d .  "S imply , "  as t h e  

d i s t r i c t  c o u r t  of  a p p e a l  found ,  " t h e  l a n d s  have  been  a l i e n a t e d . "  

Board of  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement Fund v .  S t e v e n s ,  

472 So.2d 1287,  1289 ( F l a .  2d DCA 1 9 8 5 ) .  

The Board of  T r u s t e e s ,  i n  i t s  b r i e f  f i l e d  w i t h  t h i s  C o u r t  

i n  t h e  p r e s e n t  case, h a s  n o t  i d e n t i f i e d  any  b a s i s  o f  s u p p o r t  f o r  

i t s  c o n t e n t i o n  t h a t  t h e  o r i g i n a l  d e e d s  d i d  n o t  e f f e c t i v e l y  convey 

a l l  t h e  l a n d  d e s c r i b e d  i n  t h e  d e e d s ,  s a v e  f o r  t h e  c o n c e p t  o f  

" n o t i c e  o f  n a v i g a b i l i t y . "  Based on  t h i s  c o n c e p t  t h e  Board a r g u e s  

t h a t  t h e r e  w a s  a n  i m p l i e d  r e s e r v a t i o n  of  submerged l a n d s  a s  a 

matter o f  l a w .  The Board s a y s  t h a t  t h e  meander o f  t h e  s h o r e  of  

t h e  bay was a n a t u r a l  monument i m p l i e d l y  i n c o r p o r a t e d  i n t o  t h e  

l e g a l  d e s c r i p t i o n .  N a t u r a l  monuments a r e  p e r f e c t l y  a c c e p t a b l e  a s  

d e l i m i t a t i o n s  o f  t h e  p r o p e r t y  c o v e r e d  by a  l e g a l  d e s c r i p t i o n ,  b u t  

it  i s  n e c e s s a r y  t h a t  t h e y  b e  e x p r e s s l y  r e f e r r e d  t o  i n  t h e  deed  i n  

o r d e r  t o  b e  e f f e c t i v e .  

I t  migh t  w e l l  b e  a r g u e d  h e r e ,  a s  it w a s  i n  C o a s t a l  

P e t r o l e u m ,  t h a t  a t  t h e  t i m e  of t h e  T r u s t e e s '  d e e d s  i n  q u e s t i o n  

h e r e ,  which w e r e  made i n  t h e  1 8 8 0 ' ~ ~  t h e  T r u s t e e s  d i d  n o t  have  



s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  t o  convey t h e  p a r t i c u l a r  k ind  of 

s o v e r e i g n t y  l and  g r an t ed .  ( I n  C o a s t a l  Petroleum, t h e  l a n d s  i n  

q u e s t i o n  w e r e  s a i d  t o  be under i n l a n d  nav igab l e  r i v e r s .  H e r e  t h e  

l a n d s  i n  q u e s t i o n  w e r e ,  it i s  a rgued ,  under t i d a l  w a t e r s  

con t i guous  t o  t h e  Gulf of Mexico.) P o i n t i n g  o u t  a g a i n  t h a t  t h e  

Board ha s  n o t  i d e n t i f i e d  any such s p e c i f i c  l a c k  of l e g i s l a t i v e  

a u t h o r i t y  h e r e ,  I adhe re  t o  my view exp re s sed  i n  C o a s t a l  

Pet ro leum t h a t  a  deed from t h e  T r u s t e e s  i s  c o n c l u s i v e  and 

d e t e r m i n a t i v e  of t h e  a u t h o r i t y  of  t h e  T r u s t e e s  t o  convey t h e  l and  

d e s c r i b e d  i n  t h e  deed.  The T r u s t e e s '  d e t e r m i n a t i o n  t h a t  l and  i s  

of a  c h a r a c t e r  g i v i n g  them a u t h o r i t y  t o  s e l l  it i s  n o t  s u b j e c t  t o  

c o l l a t e r a l  a t t a c k .  Pembroke v .  P e n i n s u l a r  Terminal  Co., 108 F l a .  

46, 146 So. 249 (1933) . Moreover, t h e  subsequent  enactment  of 

laws a u t h o r i z i n g  t h e  s a l e  of l ands  under t i d a l  w a t e r s  would 

conf i rm t h e  conveyances under t h e  l a t e r - a c q u i r e d  t i t l e  d o c t r i n e .  

See ,  e . g . ,  Tucker v .  Cole ,  148 F l a .  214, 3  So.2d 875 (1941 ) .  - 

Because t h e  l ands  w e r e  t h u s  du ly  conveyed i n t o  p r i v a t e  

ownership ,  a r t i c l e  X I  s e c t i o n  11 of t h e  F l o r i d a  C o n s t i t u t i o n ,  

r e l i e d  upon by t h e  p e t i t i o n e r ,  h a s  no a p p l i c a t i o n  t o  t h i s  c a s e .  

A r t i c l e  X I  s e c t i o n  11 e x p r e s s l y  r e cogn i ze s  t h a t  a t  t h e  t i m e  of 

i t s  a d o p t i o n ,  v a r i o u s  s o v e r e i g n t y  l a n d s  had a l r e a d y  been 

" a l i e n a t e d . "  C e r t a i n l y ,  t h e  adop t i on  of t h e  c o n s t i t u t i o n a l  

p r o v i s i o n  i n  1968 canno t  be a l lowed  t o  r e t r o a c t i v e l y  i n v a l i d a t e  

deeds  because  t o  do s o  would be a  d e p r i v a t i o n  of v e s t e d  p r o p e r t y  

r i g h t s  i n  v i o l a t i o n  of more fundamenta l  c o n s t i t u t i o n a l  

p r i n c i p l e s .  

I b e l i e v e ,  and t h e  Cour t  shou ld  conc lude ,  t h a t  t h e  Board 

o f  T r u s t e e s  a r e  es topped  t o  deny t h e  v a l i d i t y  of t h e i r  deeds 

under  t h e  d o c t r i n e s  of b o t h  l e g a l  and e q u i t a b l e  e s t o p p e l .  Legal  

e s t o p p e l ,  o r  e s t o p p e l  by deed,  s e r v e s  t o  p r e v e n t  a  g r a n t o r  from 

c h a l l e n g i n g  t h e  v a l i d i t y ,  c o r r e c t n e s s ,  a ccu racy ,  o r  i n t e n t i o n  a s  

exp re s sed  i n  h i s  deed.  I t  i s  a p p l i c a b l e  t o  s t a t e  g r a n t s  of 

s o v e r e i g n t y  l and .  See ,  e . g . ,  T r u s t e e s  of t h e  I n t e r n a l  - -  

Improvement Fund v.  Lobean, 127 So. 2d 98 ( ~ l a .  1961) . 



E q u i t a b l e  e s t o p p e l  i s  p a r t i c u l a r l y  a p p r o p r i a t e  i n  t h i s  

c a s e .  T r u s t e e s  of t h e  I n t e r n a l  Improvement Fund v .  Claughton,  

86 So.2d 775 ( F l a .  1 9 5 6 ) ,  t h i s  Cour t  s a i d :  

[ W l e  t h i n k  t h a t  i n  any c a s e  where, a s  h e r e ,  t h e  
g r a n t e e s  from t h e  T r u s t e e s  of  s o v e r e i g n t y  l a n d s  have 
h e r e t o f o r e  i n  good f a i t h  and w i t h  a  bona f i d e  b e l i e f  
of  t h e i r  r i g h t  t o  do s o  under t h e  law, expended money 
i n  e n l a r g i n g ,  improving and deve lop ing  t h e i r  g r a n t s  
and t h e  T r u s t e e s  and t h e  p u b l i c  have over  a  long  
p e r i o d  of  t ime ,  a s  h e r e ,  a c q u i e s c e d  i n  t h e  ownership  
by t h e  c i t i z e n  of t h e  f i l l e d - i n  t r a c t  n o t  a c t u a l l y  
i n c l u d e d  i n  t h e  g r a n t ,  t h e y  canno t  now be h e a r d  t o  
q u e s t i o n  t h e  ownership of t h e  l a n d  a s  e n l a r g e d  and 
developed.  

Id .  a t  792. - 

Relying on t h e  t i t l e  conveyed t o  them by t h e i r  g r a n t o r ,  

t h e  s u c c e s s o r  i n  t i t l e  t o  t h e  d i r e c t  g r a n t e e s  from t h e  Board of 

T r u s t e e s ,  t h e  r e s p o n d e n t s  f i l l e d  and bulkheaded a  p o r t i o n  of 

t h e i r  l a n d  t h a t  was p r e v i o u s l y  submerged. Th i s  work took  p l a c e  

between twenty  and t h i r t y  y e a r s  ago.  Respondents have p a i d  t a x e s  

on t h e  l a n d  c la imed by t h e  T r u s t e e s .  There a r e  r e s i d e n c e s  on t h e  

p r e v i o u s l y  submerged l a n d .  I n  a n  e f f o r t  t o  r e a c h  a  r e a s o n a b l e  

compromise of t h i s  d i s p u t e ,  r e sponden t s  have q u i t c l a i m e d  t o  t h e  

s t a t e  t h e  submerged l and  d e s c r i b e d  i n  t h e i r  deeds  l y i n g  beyond 

t h e i r  bulkhead.  There i s  no compel l ing  r e a s o n  n o t  t o  q u i e t  

r e s p o n d e n t s '  t i t l e  t o  t h e  l a n d s  t h e y  have improved and m a r s h a l l e d  

f o r  p r o d u c t i v e  use .  

The e f f e c t  of  t h e  C o u r t ' s  h o l d i n g  i n  C o a s t a l  Pet ro leum a s  

a p p l i e d  h e r e  i s  tantamount  t o  a  s t a t e m e n t  t h a t  g r a n t e e s  of l a n d  

under  p a t e n t s  o r  deeds  of t h e  Board of  T r u s t e e s  w e r e  n o t  e n t i t l e d  

t o  r e l y  on t h e  e x p r e s s  t e r m s  of t h o s e  p a t e n t s  o r  deeds .  There i s  

a n  a p p a r e n t  f e e l i n g  t h a t  t h e r e  i s  no g r e a t  i n j u s t i c e  i n  t h i s  

because  any s o v e r e i g n t y  l a n d s  i n c l u d e d  i n  t h e  l e g a l  d e s c r i p t i o n s  

se t  f o r t h  i n  such deeds were r e s e r v e d  a s  a  m a t t e r  of law. A 

g r a n t e e  from t h e  s t a t e ,  however, shou ld  n o t  be r e q u i r e d  t o  

c o n s u l t  l e g a l  c o u n s e l  t o  f i n d  o u t  whether  t h e  s t a t e ' s  deed means 

what it s a y s .  How d i f f i c u l t  would i t  have been f o r  t h e  Board of 

T r u s t e e s  t o  set  f o r t h  g e n e r a l  r e s e r v a t i o n s  of  s o v e r e i g n t y  l a n d s  

i f  t h a t  was t h e i r  i n t e n t  and t h e i r  u n d e r s t a n d i n g  of t h e  law a t  

t h e  t i m e  of t h e  a n c i e n t  l a n d  g r a n t s ?  Moreover, t h e  l i m i t a t i o n s  



and r e s t r i c t i o n s  embodied i n  t h e  s o - c a l l e d  p u b l i c  t r u s t  d o c t r i n e  

w e r e  n o t  c l e a r l y  developed u n t i l  t h e  r e n d e r i n g  of c o u r t  d e c i s i o n s  

y e a r s  and even decades  a f t e r  t h e  T r u s t e e s '  e a r l y  l and  g r a n t s .  

The purpose  unde r ly ing  t h e  T r u s t e e s '  p o l i c y  of l i b e r a l  

g r a n t s  of p u b l i c  l a n d s ,  i n c l u d i n g  s o v e r e i g n t y  l a n d s ,  d u r i n g  t h e  

n i n e t e e n t h  c e n t u r y  was t o  promote economic development and 

" i n t e r n a l  improvements." There was a l s o  some revenue d e r i v e d  

from t h e  l and  s a l e s .  I t  was contemplated  t h a t  submerged l a n d s  

would be f i l l e d  t o  f a c i l i t a t e  t h e  c o n s t r u c t i o n  of improvements t o  

b e n e f i t  s h i p p i n g ,  f i s h i n g ,  manufac tu r ing ,  and o t h e r  i n d u s t r i e s .  

Simple f a i r n e s s  t o  t h o s e  who responded t o  t h e  i n c e n t i v e s  t h u s  

o f f e r e d  mandates t h a t  w e  ho ld  t h a t  g r a n t e e s  w e r e  e n t i t l e d  t o  r e l y  

on t h e  T r u s t e e s '  i n t e r p r e t a t i o n  of  t h e i r  own c o n s t i t u t i o n a l  and 

s t a t u t o r y  a u t h o r i t y .  

One f i n a l  p o i n t  must be add re s sed .  The r e sponden t s  

s t i p u l a t e d  t h a t  t h e  l and  c la imed by t h e  T r u s t e e s  was s o v e r e i g n t y  

l and .  They d i d  s o ,  a s  t h e  Cour t  p o i n t s  o u t ,  t o  nega t e  t h e  

e x i s t e n c e  of any f a c t u a l  i s s u e  t h a t  would p r e c l u d e  summary 

judgment. The obvious  purpose  was t o  s q u a r e l y  p r e s e n t  t h e  MRTA 

i s s u e s  f o r  de t e rmina t i on .  I t  seems c l e a r  t o  m e  t h a t  t h e  

responden ts  took t h i s  s t e p  on t h e  a d v i c e  of counse l  because  t h e  

e x i s t i n g  p r eceden t s  s t r o n g l y  i n d i c a t e d  t h a t  r esponden ts  would 

p r e v a i l  on t h e  q u e s t i o n  of t h e  e f f e c t i v e n e s s  of MRTA t o  c u t  o f f  

t h e  long-neg lec ted  c l a i m  of t h e  s t a t e  and a l s o  t h e  q u e s t i o n  o f  

t h e  r e t r o a c t i v e  e f f e c t  of  c h a p t e r  78-188. See ,  e . g . ,  Askew v .  - -  

Sonson, 409 So.2d 7  ( F l a .  1 9 8 1 ) ;  Odom v .  Deltona Corp, 341 So.2d 

977 ( F l a .  1976) ; Board of T r u s t e e s  v .  P a r a d i s e  F r u i t  Co., 4 1 4  

So.2d 1 0  ( F l a .  5 t h  DCA 1 9 8 2 ) ,  r ev .  den i ed ,  432 So.2d 37 ( F l a .  

1983 ) ;  Sawyer v.  Modral l ,  286 So.2d 610 ( F l a .  4 th  DCA 1 9 7 3 ) ,  

cer t .  den i ed ,  297 So.2d 562 ( F l a .  1974 ) .  Now t h a t  t h i s  Cour t  ha s  

r e v e r s e d  t h e  t r e n d ,  r esponden ts  shou ld  be  a l lowed  t o  withdraw 

t h e i r  s t i p u l a t i o n  s o  t h a t  t h e  f a c t u a l  q u e s t i o n s  p e r t a i n i n g  t o  t h e  

n a t u r a l  h i s t o r y  of  t h e  l ands  i n  q u e s t i o n  can  be l i t i g a t e d .  The 

Board of T r u s t e e s ,  having p r e v a i l e d  on t h e  i s s u e  of  p r i n c i p a l  

concern  t o  them, shou ld  have no o b j e c t i o n  t o  t h i s  a s  a  m a t t e r  of  



s imple  f a i r n e s s  t o  t h e  r e s p o n d e n t s .  But f o r  t h e  s t i p u l a t i o n ,  

t h e r e  would have been s u b s t a n t i a l  i s s u e s  of  m a t e r i a l  f a c t  on t h e  

s o v e r e i g n t y  l a n d  q u e s t i o n ,  t h e r e  b e i n g  some i n d i c a t i o n  t h a t  t h e  

l a n d  may have been above h igh  w a t e r  when o r i g i n a l l y  conveyed i n t o  

p r i v a t e  ownership ,  and f u r t h e r  t h a t  it became covered  w i t h  w a t e r  

n o t  by a  g r a d u a l  r ise of t h e  h i g h  w a t e r  mark, b u t  by a  sudden 

t empes t  (hence  t h e  name "Hur r i cane  Bay") . 
I t  i s  i l l e g a l  and immoral f o r  t h e  s t a t e  t o  p e r s i s t  i n  i t s  

c l a i m  a g a i n s t  t h e  p r i v a t e l y  owned l a n d  i n  q u e s t i o n  i n  t h i s  c a s e .  

I t h e r e f  o r e  d i s s e n t .  
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