
IN THE SUPREME COURT OF FLORIDA 

WILLIE LEE MURRAY, 1 

Petitioner, 
1 
) 
1 

v. 1 

STATE OF FLORIDA, 
) 
1 

Respondent. 
) 
) 

Case No. 67,414 

BRIEF OF RESPONDENT ON JURISDICTION 

3IM SMITH 
Attorney General 
Tallahassee, Floriga 

#/,' 



TABLE OF CONTENTS 

TABLE OF CITATIONS 

PRELIMINARY STATEMENT 

STATEMENT OF THE CASE AND FACTS 

QUESTIONS PRESENTED 

SUMMARY OF THE ARGUMENT 

ARGUMENT 

CONCLUSION 

PAGE - 
ii-iii 

1 

1 

2 

3 

THIS COURT SHOULD DECLINE TO 
EXERCISE ITS DISCRETION AND 
ACCEPT JURISDICTION WHERE THE 
DECISION OF THE FOURTH DISTRICT 
COURT OF APPEAL IN THE PRESENT 
CASE IS CORRECT. 

THE OPINION OF THE FOURTH DISTRICT 
COURT OF APPEAL IN THE PRESENT CASE 
IS NOT IN EXPRESS AND DIRECT CONFLICT 
WITH ANY OPINION OF THIS COURT OR 
ANOTHER DISTRICT COURT OF APPEAL ON 
THE ISSUE OF THE JURY INSTRUCTION 
FOR ATTEMPTED MANSLAUGHTER. 
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P e t i t i o n e r  was the  Appellee i n  t he  D i s t r i c t  Court of 

Appeal and t h e  Defendant i n  the  t r i a l  cour t .  Respondent, the  

S t a t e  of F lor ida ,  was t he  Appellant i n  the  D i s t r i c t  Court of 

Appeal and the  prosecution i n  t h e  t r i a l  cou r t .  The p a r t i e s  

w i l l  be r e f e r r ed  t o  a s  they appear before  t h i s  Court. The 

symbol "A" w i l l  be  used t o  r e f e r  t o  t he  Respondent's Appendix. 

A l l  emphasis has been supplied unless  t he  contrary i s  ind ica ted .  

STATEMENT OF THE CASE AND FACTS 

The Respondent accepts t h e  P e t i t i o n e r ' s  Statement of 

the  Case and Facts  as  being a  s u b s t a n t i a l l y  t r u e  and co r r ec t  

a account of the  proceedings below. 



QUESTIONS PRESENTED 

I 

WHETHER THIS COURT SHOULD DECLINE 
TO EXERCISE I T S  DISCRETION AND 
ACCEPT JURISDICTION WHERE THE 
DECISION OF THE FOURTH DISTRICT 
COURT OF APPEAL I N  THE PRESENT 
CASE I S  CORRECT? 

WHETHER THE OPINION OF THE FOURTH 
DISTRICT COURT OF APPEAL I N  THE 
PRESENT CASE I S  I N  EXPRESS AND 
DIRECT CONFLICT WITH ANY OPINION 
OF THIS COURT OR ANOTHER DISTRICT 
COURT OF APPEAL ON THE ISSUE OF 
THE JURY INSTRUCTION FOR ATTEMPTED 
MANSLAUGHTER? 



SUMMARY OF THE ARGUMENT 

This Court should decline to exercise its discretion 

and accept jurisdiction in the present case, where the Fourth 

District ' s opinion although in conflict with other decisions on 
the issue of the propriety of imposing a three year mandatory 

minimum sentence on a conviction for attempted manslaughter, is 

a correct decision where offenses that are lesser included offenses 

of attempted manslaughter are subject to the provisions of Section 

775.087(2), Florida Statutes. Regardless of whether this Court 

accepts jurisdiction on the sentencing issue, it should decline 

jurisdiction over the issue of the propriety of the jury instruction 

on attempted manslaughter, where the issue has been recently decided 

contrary to Petitioner's position, by this Court in Tillman v. 

State, 471 So .2d 32 (Fla. 1985). 



ARGUMENT 

THIS COURT SHOULD DECLINE TO 
EXERCISE I T S  DISCRETION AND 
ACCEPT JURISDICTION WHERE THE 
DECISION OF THE FOURTH DISTRICT 
COURT OF APPEAL I N  THE PRESENT 
CASE IS CORRECT. 

The Respondent recognizes t h a t  the  decision of the  Fourth 

D i s t r i c t  Court of Appeal i n  the  present  case aff irming a th ree  

year mandatory minimum sentence f o r  attempted manslaughter i s  i n  

c o n f l i c t  with the  decision of the Second D i s t r i c t  Court of Appeal 

i n  Strahorn v. S t a t e ,  436 So.2d 447 (Fla .  2d DCA 19831, and the  Third 

D i s t r i c t  Court of Appeal i n  Rozier v .  S ta te ,  353 So.2d 193 (Fla .  

3d DCA 1977). However, the  Respondent would submit t h a t  t h i s  

Court should decl ine  t o  exerc ise  i t s  d i s c r e t i on  and accept j u r i s -  

d ic t ion  where the  decision i n  the  i n s t a n t  case i s  co r r ec t .  

I n i t i a l l y ,  i t  should be noted t h a t  Pe t i t i one r  never f i l e d  

a motion fo r  rehearing a f t e r  the  Fourth D i s t r i c t ' s  opinion on the  

Respondent's motion fo r  rehearing r e in s t a t ed  Pe t i t i one r ' s  conviction 

and sentence f o r  attempted manslaughter. I f  Pe t i t i one r  had done so ,  

the  Fourth D i s t r i c t  would have been ab le  t o  address the  i s sue  and 

i t s  p r i o r  opinion i n  Jones v .  S t a t e ,  356 So.2d 4 (Fla.  4th DCA 1977). 

Respondent submits t h a t  attempted manslaughter, although 

not spec i f i ca l l y  enumerated under Section 775.0t87(2), F lor ida  

S ta tu tes ,  i s  included as  one of the  crimes fo r  which a defendant 

may be subject  t o  the  t h r ee  year mandatory minimum sentence. 



@ Respondent contends that if a crime enumerated in Section 775.087 

(2) is a lesser included offense of attempted manslaughter, then 

manslaughter is included within the provisions of that statute. 

In the present case, the Respondent, having been convicted of 

attempted manslaughter, is also guilty of aggravated assault or 

aggravated battery, necessarily lesser included offenses of 

attempted manslaughter. - See Carter v. State, 464 ~o.2d 1227 (Fla. 

4th DCA 1985); Kimbrough v. State, 356 So.2d 1294 (Fla. 4th DCA 

19 78) . Thus, because agg~avated assault or aggrav2.ted battery are 

enumerated crimes in Section 775.087(2), the minimum three year 

mandatory sentence is applicable to an attempted manslaughter 

conviction. Cf. - Miller v. State, 438 So.2d 83 (Fla. 4th DCA 1983) 
affd. 460 So.2d 373 (Fla. 1984). 

a - This Court should therefore decline to exercise its dis- 

cretion and accept jurisdiction in the instant case. 



THE OPINION OF THE FOURTH DISTRICT 
COURT OF APPEAL I N  THE PRESENT CASE 
IS NOT I N  EXPRESS AND DIRECT CONFLICT 
WITH ANY OPINION OF THIS COURT OR 
ANOTHER DISTRICT COURT OF APPEAL ON 
THE ISSUE OF THE JURY INSTRUCTION 
FOR ATTEMPTED MANSLAUGHTER. 

The d i sc re t ionary  j u r i sd i c t i on  of t h i s  Court may be 

invoked t o  review decisions of d i s t r i c t  cour ts  of appeal t h a t  

expressly and d i r e c t l y  c o n f l i c t  with a  decision of another 

d i s t r i c t  cour t  of appeal .  A r t i c l e  V ,  Section 3 (b) (3 ) ,  F lor ida  

Const i tu t ion ,  Rule 9.030 (a) (2) (A) ( iv )  , Flor ida  Rules of Appellate - 
Procedure. The c o n f l i c t  j u r i s d i c t i o n  of the  Flor ida  Supreme 

Court t o  review decisions of the  D i s t r i c t  Courts of Appeal i s  

l imi ted  t o  cases where t he r e  i s  a  r e a l  and embarrassing c o n f l i c t  

of opinion and au thor i ty  between decis ions .  Ansin v .  Thursten, 

101 So.2d 808 (Fla.  1958). 

This Court has a l so  made it c l e a r  t h a t  i n  order t o  

consider  a  p e t i t i o n  f o r  d i sc re t ionary  review based upon c o n f l i c t  

j u r i sd i c t i on ,  a  p e t i t i o n e r  must e s t a b l i s h  t h a t  t he  decis ion  of 

the  appe l l a te  cour t  i s  i n  obvious - and patent  c o n f l i c t  with o the r  

decis ions .  I n  t he  case of Trustees of I n t e rna l  Improvement Fund 

v .  - Lobean, 127 So.2d 98 (F la .  1961), t h i s  Court s t a t ed :  

. . . [  I ] n  i n  order  t o  invoke the  j u r i s d i c t i o n  
of t h i s  Court under Section 4 (2 ) ,  A r t i c l e  V 
of t he  Const i tu t ion ,  F. S.A., antagonis t i c  
principxes of law must have been announced i n  
a  case o r  cases by the  lower court  based on 
p r a c t i c a l l y  the  same f a c t s .  The c o n f l i c t  
must be obbious and pa ten t ly  r e f l e c t e d  i n  
t he  decisions r e l i e d  on. The c o n f l i c t  must 



r e s u l t  from an appl ica t ion of law t o  f a c t s  
which a r e  i n  essence on a l l  fours ,  without 
any i s sue  as  t o  t h e  quantum and character  
of proof.  127 So. 2d a t  100-101 (emphasis 
added) . 

This d i r ec t i on  t h a t  the  c o n f l i c t  be obvious and patent  has been 

reaffirmed by t h i s  Court i n  i t s  decision following the  1980 

amendment t o  the  Florida Const i tu t ion.  In Jenkins v .  S ta te ,  

385 So.2d 1356, 1359 (Fla.  1980), t h i s  Court made i t  c l e a r  t h a t  

i t s  j u r i sd i c t i on  was l imi ted  t o  express,  f a c i a l  c o n f l i c t  i n  the  

decis ions .  -- See a l s o  Quevedo v.  S t a t e ,  436 So.2d 8 7 ,  88 (Fla .  

1983); - S t .  Paul T i t l e  In s .  Corp. v .  Davis, 392 So.2d 1304 

(Fla .  1980) ; Dodi Publishing C p .  v .  Ed i to r i a l ,  S . A . ,  385 So .2d 

1369 (Fla.  1980). 

Respondent respec t fu l ly  submits t h a t  the  Pe t i t i one r  

has f a i l e d  t o  e s t ab l i sh  t h a t  the  opinion i n  the  present case 

i s  i n  express and d i r e c t  c o n f l i c t  with any opinion of t h l s  Court 

o r  any other  d i s t r i c t  court  of appeal on the  i s sue  of the jury 

i n s t ruc t i on  fo r  attempted manslaughter. Thus, Pe t i t i one r  has not  

es tabl ished the  r e q u i s i t e  express and d i r e c t  con f l i c t  t h a t  i s  

required f o r  t h i s  Court 's  d iscre t ionary  j u r i sd i c t i on .  

A s  the  Fourth D i s t r i c t  recognized i n  i t s  opinion on rehearing,  

the i s sue  on the  "flawed" jury i n s t ruc t i on  f o r  attempted man- 

s laughter  i s  control led  by t h i s  Court's recent  opinion i n  Tillman 

v .  S t a t e ,  471 So. 2d 32 (Fla .  1985). In Tillman, t h i s  Court was 

confronted with the  same i s sue  as  Pe t i t i one r  presents  i n  t h i s  

b r i e f .  Tillman argued tha t  he  should have been given a new t r i a l  

e on the  charge of attempted manslaughter because i t  was unclear  



whether t h e  jury found i t s  ve rd i c t  on the  ground of an a c t  or  

procurement o r  culpable negligence. I f  it was t he  l a t t e r ,  then 

t he  convict ion f o r  a t  tempted mans laughter  could not  s tand because 

t he r e  would be no such crime. This Court r e j ec t ed  Tillman's 

argument both procedurally and on the  mer i t s .  This Court he ld  

t h a t  Tillman's f a i l u r e  t o  ob jec t  t o  t he  jury i n s t ruc t i on  precluded 

appe l la te  review, and furthermore the  convict ion would be affirmed 

where the re  was s u f f i c i e n t  evidence t o  support t h e  conclusion t h a t  

the  a c t  was done with the  r e q u i s i t e  cr iminal  i n t e n t  and not  mere 

culpable negligence . 471 So.2d a t  - 35. 

In t he  i n s t a n t  case,  Pe t i t i one r  l i k e  t he  defendant i n  

Tillman f a i l e d  t o  objec t  t o  the  jury i n s t ruc t i on  on attempted man- -- 
s laugh te r .  Furthermore, the  Fourth D i s t r i c t  Court found the  

evidence as t o  the  P e t i t i o n e r ' s  l n t e n t  t o  k i l l  t o  be overwhelming. 

(A 3 ) .  P e t i t i o n e r ' s  r e l i ance  on Achin - v. S t a t e ,  431 So.2d 30 

(Fla.  1982) i s  misplaced because unl ike  Achin, the jury i n  the  

i n s t a n t  case d id  no t  convict  Pe t i t i one r  of a non-existent crime. 

Furthermore, the  i n s t a n t  case unl ike  McGahagin v .  S t a t e ,  - 
Fla .  665 (1580) and Bashans v .  S t a t e ,  388 So. 2d 1303 (Fla .  1st 

DCA 1980) i n  t h a t  t he  information d id  not  charge two o r  more 

d i s t i n c t  offenses i n  one cour t .  

Pe t i t i one r  has f a i l e d  t o  e s t a b l i s h  t h a t  the  Fourth 

D i s t r i c t ' s  opinion i n  the  present  case on the  i s sue  of the  jury 

i n s t r u c t i o n  for  attempted manslaughter i s  i n  express o r  d i r e c t  

c o n f l i c t  with any o the r  court  decision.  This Court should there-  

f o r e  exerc ise  i t s  d i s c r e t i on  and decl ine  co accept the present  

case fo r  review. 



CONCLUSION 

Based upon t h e  foregoing argument and c i t a t i o n s  of  

a u t h o r i t y ,  t h e  Respondent would r e s p e c t f u l l y  urge  t h a t  t h e  

P e t i t i o n e r ' s  P e t i t i o n e r  f o r  Discre t ionary  Review be denied.  

Respec t fu l ly  submitted,  

J I M  SMITH 
Attorney General 
Tal lahassee ,  F lo r ida  

kh (( 
PEN H BRILL 
~ s s i s  t a n t  Attorney General 
111 Georgia Avenue - S u i t e  204 
West Palm Beach, F lo r ida  33401 
(305) 387-5062 

Counsel f o r  Respondent 

CERTIFICATE - OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy of t h e  

foregoing Brief of Respondent on J u r i s d i c t i o n  has  been furn ished  

t o  Louis G. Carres ,  A s s i s t a n t  Publ ic  Defender, Attorney f o r  

P e t i t i o n e r ,  224 Datura S t r e e t ,  13 th  F loor ,  West Palm Beach, F l o r i d a  

33401 by ma i l / cour i e r  t h i s  2( day of August 1985. 


