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O N  P E T I T I O N  FOR DISCRETIONARY REVIEW 

INTRODUCTION 

T h e  P e t i t i o n e r ,  S t a t e  o f  F l o r i d a ,  was t h e  a p p e l l e e  i n  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l s  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  

c o u r t .  T h e  R e s p o n d e n t ,  M a r i o  D e l g a d o - S a n t o s ,  was  t h e  a p p e l l a n t  

i n  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l s  a n d  t h e  d e f e n d a n t  i n  t h e  

t r i a l  c o u r t .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  s t o o d  

b e f o r e  t h i s  C o u r t .  T h e  s y r r ~ b o l  " A . "  w i l l  b e  u t i l i z e d  t o  d e s i g -  

n a t e  t h e  a p p e n d i x  a t t a c h e d  h e r e t o .  A l l  e m p h a s i s  i s  s u p p l i e d  

u n l e s s  t h e  c o n t r a r y  i s  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

T h e  d e f e n d a n t  was c h a r g e d  b y  i n d i c t m e n t  w i t h  f i r s t -  

d e g r e e  m u r d e r  a n d  a r m e d  r o b b e r y .  

D u r i n g  t h e  d e f e n d a n t ' s  t r i a l ,  h i s  c o - d e f e n d a n t ,  P i z a r r o ,  

was c a l l e d  a s  a  s t a t e ' s  w i t n e s s .  P i z a r r o  t e s t i f i e d  t h a t  t h e  

r o b b e r y  was h i s  ( P i z a r r o l s ) i d e a  a n d  t h a t  t h e  d e f e n d a n t  h a d  

n o t h i n g  t o  d o  w i t h  t h e  r o b b e r y .  The  p r o s e c u t i o n  t h e n  showed  

P i . z a r r o  a  p r i o r  s t a t e m e n t  i n  w h i c h  h e  ( P i z a r r o )  h a d  i m p l i c a t e d  

t h e  d e f e n d a n t .  P i z a r r o ,  who was s i x t e e n  y e a r s  o l d  when h e  was 

t a k e n  i n t o  c u s t o d y ,  h a d  g i v e n  t h i s  s t a t e m e n t  t o  t h e  p o l i c e  

a f t e r  he  h a d  b e e n  t r a n s p o r t e d  i n  h a n d c u f f s  f i r s t  t o  o n e  a n d  

t h e n  t o  a n o t h e r  p o l i c e  s t a t i o n  f o r  " q u e s t i o n i n g " .  A t  t h e  e n d  

a o f  a  l o n g  p r o c e s s  o f  " p r e - s t a t e m e n t  i n t e r r o g a t i o n , "  w h i l e  c o n -  

f i n e d  i n  a  h o l d i n g  c e l l ,  P i z a r r o  made t h e  s t a t e m e n t .  The 

s t a t e m e n t  was t r a n s c r i b e d  b y  a  s t e n o g r a p h e r .  

A t  t r i a l ,  P i z a r r o  t e s t i f i e d  t h a t  h e  d i d  n o t  g i v e  t h e  

s t a t e m e n t  f r e e l y  a n d  v o l u n t a r i l y  a n d  t h a t  t h e  s t a t e m e n t  was a  

1  i e .  

O v e r  t h e  d e f e n d a n t ' s  o b j e c t i o n ,  P i z a r r o ' s  s t a t e m e n t  was 

a d m i t t e d  i n t o  e v i d e n c e  as  d i r e c t  s u b s t a n t i v e  e v i d e n c e  o f  t h e  

d e f e n d a n t ' s  g u i l t .  

T h e  d e f e n d a n t  was c o n v i c t e d  o f  b o t h  f i r s t - d e g r e e  m u r d e r  

a n d  a r m e d  r o b b e r y .  

The  d e f e n d a n t  a p p e a l e d  t o  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l ,  w h i c h  r e v e r s e d  t h e  d e f e n d a n t ' s  c o n v i c t i o n  a n d  r e m a n d e d  

a t h e  c a s e  f o r  a  new t r i a l .  

T h i s  a p p e a l  f o l l o w s .  



QUESTION PRESENTED 

WHETHER THE INSTANT O P I N I O N  OF THE THIRD 
DISTRICT COURT OF APPEAL, DIRECTLY AND 
EXPRESSLY CONFLICTS WITH THE DECISION OF 
THE F I F T H  DISTRICT COURT OF APPEAL I N  
ROBINSON v .  STATE, 455  So .2d  481  ( F l a .  
5 t h  D C A  1 9 8 4 )  I N  THAT BOTH DECISIONS 
HELD INADMISSIBLE AS DIRECT SUBSTANTIVE 
EVIDENCE STATEMENTS MADE DURING POLICE 
INTERROGATIONS? 

SUMMARY OF ARGUMENT 

The  s t a t e m e n t  o f  c o - d e f e n d a n t  P i z a r r o - O r t i z  made d u r i n g  

a  p o l i c e  i n t e r r o g a t i o n  was i n t r o d u c e d  a s  s u b s t a n t i v e  e v i d e n c e ,  

o v e r  t h e  d e f e n d a n t ' s  o b j e c t i o n .  P i z a r r o - O r t i z  s t a t e d  t h e  s t a t e -  

m e n t  was a  l i e  a n d  h a d  n o t  b e e n  f r e e l y  a n d  v o l u n t a r i l y  made. 

I n  b o t h  t h e  D i s t r i c t  C o u r t  o p i n i o n  r e v e r s i n g  t h e  d e f e n d a n t ' s  

c o n v i c t i o n  a n d  R o b i n s o n  v .  S t a t e ,  s u p r a ,  t h e  C o u r t s  h e l d  t h a t  

a  p o l i c e  i n t e r r o g a t i o n  was n o t  s u c h  a n  " o t h e r  p r o c e e d i n g "  w i t h i n  

t h e  m e a n i n g  o f  s 9 0 . 8 0 1 ( 2 ) ( ~ )  a s  t o  a l l o w  a  s t a t e n l e n t  made d u r i n g  

p o l  i c e  i n t e r r o g a t i o n  t o  b e  a d ~ i i i  t t e d  as  d i r e c t ,  s u b s t a n t i v e  

e v i d e n c e .  

I n  R o b i n s o n  v .  S t a t e ,  s u p r a ,  r e l i e d  u p o n  b y  t h e  S t a t e ,  t h e  

C o u r t  f o u n d  a  s i m i l a r l y  made s t a t e m e n t  a l s o  t o  b e  i n a d m i s s i b l e .  

As i n  b o t h  c a s e s ,  t h e  s t a t e m e n t s  w e r e  r u l e d  i n a d m i s s i b l e ,  t h e r e  

i s  n o  " e x p r e s s  a n d  d i r e c t  c o n f l i c t "  n e c e s s a r y  f o r  d i s c r e t i o n a r y  

r e v i e w  b e f o r e  t h i s  C o u r t .  See,  K y l e  v .  K y l e ,  1 3 9  S o . 2 d  8 8 5  

( F l a .  1 9 6 2 ) ;  N e i l s o n  v .  C i t y  o f  S a r a s o t a ,  1 1 7  So .2d  731  ( F l a .  

1 9 6 0 ) .  



ARGUMENT 

THE INSTANT OPINION OF THE THIRD D ISTRICT  
COURT OF APPEAL D I D  NOT DIRECTLY AND EX- 
PRESSLY CONFICT WJTH THE DECISION OF THE 
F I F T H  D ISTRICT  COURT OF APPEAL I N  
ROBINSON v .  STATE, 4 5 5  So .2d  481  ( F l a .  
5 t h  DCA 1 9 8 4 )  I N  THAT BOTH DECISIONS HELD 
INADMISSIBLE AS DIRECT SUBSTANTIVE E V I -  
DENCE STATEMENTS MADE DURING POLICE 
INTERROGATIONS. 

I n  t h e  i n s t a n t  c a s e ,  t h e  D i s t r i c t  C o u r t  h e l d :  

The  c o n t r o l l i n g  q u e s t i o n ,  p r e s e n t e d  i s  
w h e t h e r  a  p o l i c e  i n t e r r o g a t i o n  i s  a  
" p r o c e e d i n g "  u n d e r  s e c t i o n  9 0 . 8 0 1 ( 2 ) ( a ) ,  
F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  s o  a s  t o  p e r m i t  
t h e  a d m i s s i o n  as  s u b s t a n t i v e  e v i d e n c e  o f  
a  t r i a l  w i t n e s s '  p r i o r  i n c o n s i s t e n t  
s t a t e m e n t  made d u r i n g  s u c h  q u e s t i o n i n g .  
On t h e  c o n c l u s i o n  t h a t  i t  i s  n o t ,  we r e -  
v e r s e  t h e  j u d g m e n t  b e l o w  f o r  a  new t r i a l .  

(A .  1 ) .  

I n  t h e  c a s e  o f  R o b i n s o n  v .  S t a t e ,  s u p r a ,  o n  w h i c h  t h e  

P e t i t i o n e r  r e 1  i m u p o n  f o r  c o n f l i c t ,  t h e  C o u r t  a l s o  r e v e r s e d  

a  d e f e n d a n t ' s  c o n v i c t i o n  f i n d i n g  a  s t a t e m e n t  made d u r i n g  

p o l i c e  i n t e r r o g a t i o n  was i n a d m i s s i b l e  a s  s u b s t a n t i v e  e v i d e n c e ,  

s t a t i n g :  

U n l i k e  a  t r i a l ,  h e a r i n g ,  g r a n d  j u r y  
p r o c e e d i n g  o r  e v e n  i m m i g r a t i o n  i n t e r r o g a -  
t i o n ,  a  f o r m a l i z e d  p r o c e e d i n g  i s  n o t  
p r e s e n t e d  i n  a  p o l i c e  i m r r o g a t i o n  c o n t e x t  
a n d  i t  i s  t h i s ,  a l o n g  w i t h  t h e  o a t h ,  w h i c h  
t e n d s  t o  a s s u r e  t h e  t r u s t w o r t h i n e s s  o f  t h e  
s t a t e m e n t .  I t  i s  d i f f i c u l t  t o  b e l i e v e  t h a t  
C o n g r e s s ,  i n  e a a c t i n g  R u l e  8 0 1 ( d ) ( l ) ( A )  o r  
o u r  l e g i s l a t u r e ,  i n  p a s s i n g  s e c t i o n  9 0 . 8 0 1  
( 2 ) ( a )  i n t e n d e d  p o l i c e  q u e s t i o n i n g ,  s u c h  a s  
o c c u r r e d  h e r e ,  t o  be  e q u a t e d  w i t h  a  t r i a l  
o r  g r a n d  j u r y  p r o c e e d i n g .  

( P .  4 8 4 ) .  
- 

I n  b o t h  R o b i n s o n  a n d  t h e  i n s t a n t  c a s e ,  t h e  D i s t r i c t  C o u r t s  



r e v e r s e d  t h e  d e f e n d a n t ' s  c o n v i c t i o n  f i n d i n g  s t a t e m e n t s  made 

d u r i n g  a  p o l i c e  i n t e r r o g a t i o n  i n a d m i s s i b l e .  T h e r e  i s  n o  e x p r e s s  

a n d  d i r e c t  c o n f l i c t  b e t w e e n  t h e s e  c a s e s  s o  as t o  v e s t  t h i s  C o u r t  

w i t h  j u r i s d i c t i o n .  



CONCLUSION 

Based  on  t h e  f o r e g o i n g  f a c t s ,  a r g u m e n t s  a n d  a u t h o r i t i e s ,  

R e s p o n d e n t  r e q u e s t s  t h i s  C o u r t  t o  d e n y  d i s c r e t i o n a r y  r e v i e w  i n  

t h i s  c a u s e .  
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