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I N  THE SUPREME COURT OF FLORIDA 

CASE N O .  67,419 

THE STATE OF FLORIDA, 

P e t i t i o n e r ,  

- v s -  

MARIO DELGADO-SANTOS, 

R e s p o n d e n t .  

- - -  - -- 

ON PET IT ION FOR DISCRETIONARY REVIEW 

INTRODUCTION 

The p e t i t i o n e r  was t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t  a n d  

t h e  a p p e l l e e  i n  t h e  D i s t r i c t  C o u r t .  The r e s p o n d e n t  was t h e  d e f e n -  

d a n t  i n  t h e  t r i a l  c o u r t  a n d  t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t .  

The  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  s t a n d  b e f o r e  t h i s  C o u r t .  

R e f e r e n c e s  t o  t h e  r e c o r d  o n  a p p e a l  w i l l  be  b y  t h e  l e t t e r  

" R " .  R e f e r e n c e s  t o  t h e  t r i a l  c o u r t  t r a n s c r i p t s  w i l l  be  b y  t h e  

l e t t e r  " T " .  R e f e r e n c e s  t o  p e t i t i o n e r ' s  a p p e n d i x  w i l l  be  b y  t h e  

l e t t e r s  " P A "  a n d  a p p r o p r i a t e  page  n u m b e r .  R e f e r e n c e s  t o  r e s p o n d e n t ' s  

a p p e n d i x  w i l l  be  b y  t h e  l e t t e r s  "RAN a n d  a p p r o p r i a t e  p a g e  n u m b e r .  

0 1 1  e m p h a s i s  i s  a d d e d  u n l e s s  o t h e r w i s e  i n d i c a t e d .  

a 



S T A T E M E N T  O F  T H E  - C A S E  A N D  F A C T S  

The  r e s p o n d e n t  a c c e p t s  p e t i t i o n e r ' s  s t a t e m e n t  o f  t h e  c a s e  

a n d  f a c t s  as s u b s t a n t i a l l y  t r u e  a n d  c o r r e c t  b u t  r e s e r v e s  t h e  r i g h t  

t o  a r g u e  t h e  f a c t s  o f  t h i s  c a s e  b o t h  i n  t h i s  b r i e f  a n d  a t  o r a l  

a r g u m e n t .  

Q U E S T I O N S  P R E S E N T E D  

W H E T H E R  T H E  P R I O R  I N C O N S I S T E N T  
S T A T E M E N T  O F  A  S T A T E  W I T N E S S  M A D E  
D U R I N G  A  P O L I C E  I N T E R R O G A T I O N ,  WAS 
P R O P E R L Y  A D M I T T E D  I N T O  E V I D E N C E  A S  
S U B S T A N T I V E  E V I D E N C E ?  

W H E T H E R  T H E  A D M I S S I O N  O F  T H I S  
S T A T E M E N T  WAS H A R M L E S S  B R R O R ?  



ARGUMENT 

THE PRIOR INCONSISTENT STATEMENT 
O F  A STATE WITNESS MADE DURING A  
POLICE INTERROGATION, WAS IMPROPERLY 
ADMITTED INTO EVIDENCE AS SUBSTANTIVE 
EVIDENCE. 

The  p e t i t i o n e r  i s  i n c o r r e c t  i n  t h a t  $ 9 0 . 8 0 1 ( 2 ) ( a ) ,  

F l o r i d a  S t a t u t e s ,  p r o v i d e s  n o  d e f i n i t i o n  o f  " o t h e r  p r o c e e d i n g . "  

The  p e t i t i o n e r  w o u l d  h a v e  t h i s  C o u r t  b e l i e v e  t h a t  p o l i c e  

i n v e s t i g a t i o n s  a r e  " o f f i c i a l  p r o c e e d i n g s "  u n d e r  t h e  p e r j u r y  

s t a t u t e s ,  and ,  s o  a r e  " o t h e r  p r o c e e d i n g s  w i t h i n  t h e  m e a n i n g  o f  

s 9 0 . 8 0 1 ( 2 )  ( a )  . "  ( S e e ,  p .  20 ,  P e t i t i o n e r ' s  B r i e f ) .  Case d e c i s i o n s  

u n i f o r m l y  r e j e c t  t h i s  a r g u m e n t .  

I n  t h e  c a s e  o f  McCoy V. S t a t e ,  3 3 8  S o . 2 d  5 2  ( F l a .  4 t h  

DCA 1 9 7 6 ) ,  t h e  C o u r t  h e l d  t h a t  p o l i c e  i n t e r r o g a t i o n  was n o t  a n  

" o f f i c i a l  p r o c e e d i n g "  w i t h i n  t h e  m e a n i n g  o f  g 8 3 7 . 0 2 1 ,  F l o r i d a  

S t a t u t e s .  McCoy was f o l l o w e d  b y  Schramm v .  S t a t e ,  3 7 4  S o . 2 d  1 0 4 3  

( F l a .  3 d  DCA 1 9 7 9 )  w h e r e i n  a  d e f e n d a n t  was a g a i n  c h a r g e d  w i t h  a  

v i o l a t i o n  o f  g837 .02  f o r  g i v i n g  f a l s e  s t a t e m e n t s  d u r i n g  a  p o l i c e  

i n v e s t i g a t i o n .  R e v e r s i n g  t h e  d e f e n d a n t ' s  c o n v i c t i o n ,  t h e  C o u r t  

s t a t e d :  

Schramm g a v e  h i s  f a l s e  s t a t e m e n t s  t o  t h e  
p o l i c e  a t  t h e  p o l i c e  s t a t i o n  p u r s u a n t  t o  
a  h o m i c i d e  i n v e s t i g a t i o n .  An i n t e r r o g a -  
t i o n  w h i c h  i s  c o n d u c t e d  s o l e l y  a t  t h e  
h a n d s  o f  t h e  p o l i c e  a t  t h e  p o l i c e  s t a t i o n  
i s  s i m p l y  n o t  a n  o f f i c i a l  p r o c e e d i n g  
w i t h i n  t h e  d e f i n i t i o n  o f  t h e  s t a t u t e .  

( P .  1 0 4 5 ) .  

O n l y  r e c e n t l y ,  i n  S e v i n  v .  S t a t e ,  4 7 8  So.2d  521  ( F l a .  

2d  DCA 1 9 8 5 ) ,  t h e  C o u r t  a f f i r m e d  i t s  a g r e e m e n t  w i t h  Schramm, 



r e v e r s i n q  a  d e f e n d a n t ' s  s837 .02  c o n v i c t i o n ,  as i t  s t a t e d :  

We do n o t  P e r c e i v e  i t  t o  h a v e  been 
t h e  l e g i s l i t i v e  i n t e n t  t o  e l e v a t e  
a1 1  s u c h  c r i m i n a l  i n v e s t i g a t i o n s  
t o  a n  " o f f i c i a l  p r o c e e d i n g "  as  d e -  
f i n e d  i n  s e c t i o n  837 .011  ( I ) ,  F l o r i d a  
S t a t u t e s  ( 1 9 8 3 )  when t h e  i n v e s t i g a -  
t i o n  i s  c o n d u c t e d  u n d e r  o a t h  b y  a  
l a w  e n f o r c e m e n t  o f f i c e r  who a l s o  
happens  t o  be  a  n o t a r y  p u b l i c .  

No F l o r i d a  d e c i s i o n  has  e l e v a t e d  p o l  i c e  i n v e s t i g a t i o n  t o  

th.e s t a t u s  o f  " o t h e r  p r o c e e d i n g s "  o r  " o f f i c i a l  p r o c e e d i n g s " .  And, 

f o r  good  r e a s o n .  I n  t h e  i n s t a n t  c a s e ,  O r t i z ' s  s t a t e m e n t ,  when he  

was 16 y e a r s  o l d ,  was t a k e n  a f t e r  he was t r a n s p o r t e d  t o  t h e  p o l i c e  

s t a t i o n  i n  h a n d c u f f s ,  d e t a i n e d  f o r  h o u r s  and  s u b j e c t e d  t o  a  l o n g  

" p r e - s t a t e m e n t  i n t e r r o g a t i o n "  b e f o r e  he  g a v e  t h e  i n s t a n t  s t a t e m e n t .  

D e l g a d o - S a n t o s  v .  S t a t e ,  471 So.2d 7 4  ( F l a .  3 d  D C A  1 9 8 5 )  a t  p .  

75 .  I t  s t r a i n s  t h e  i m a g i n a t i o n  t o  p l a u s i b l y  p u t  s u c h  a c t i o n s  

w i t h i n  t h e  890.801 ( 2 )  ( a )  t e r m  " p r o c e e i n g "  w i t h  t h e  t e r m  " h e a r i n g "  

on one s i d e  a n d  " d e p o s i t i o n "  on t h e  o t h e r .  

The D i s t r i c t  C o u r t ,  i n  i t s  o p i n i o n  i n  t h i s  c a s e ,  g i v e s  

t h r e e  r e a s o n s  f o r  i t s  r u l i n g :  

1 .  The c o n g r e s s i o n a l  h i s t o r y  o f  t h e  t e r m  
" o t h e r  p r o c e e d i n g " .  T h i s  r e a s o n  has  n o t  
been a t t a c k e d  b y  t h e  p e t i t i o n e r .  I t  has  
been  a d o p t e d  b y  t h e  C o u r t  i n  S e v i n ,  s u p r a .  

( P .  7 6 ) .  

2.  A u ~ l i c a t i o n  o f  t h e  r u l e  o f  vusdem 
U 

g e n e r \ ;  i n  c o n s t r u i n g  t h e  m e a n i n g  o f  
o t h e r  p r o c e e d i n q "  i n  r e l a t i o n  t o  t h e  

w o r d s  a r o u n d  i t , - " t r i a l "  a n d  " h e a r i n g " ,  
w i t h i n  g 9 0 . 8 0 1 ( 2 ) ( a ) .  The a p p l i c a t i o n  o f  
t h i s  r u l e  o f  c o n s t r u c t i o n  a n d  how i t  was 
a p p l i e d  i n  t h e  i n s t a n t  c a s e  ( a n  " o t h e r  
p r o c e e d i n g "  m u s t  be  n o  l e s s  f o r m a l  t h a n  
a  d e p o s i t i o n  and n o  more  s o  t h a n  a  h e a r i n g )  
h a v e  n o t  been  c h a l  l a n g e d  b y  t h e  p e t i t i o n e r .  



3.  W h e t h e r  p o l  i c e  i n v e s t i g a t i o n  q u a l  i f i e s  
a s  a  " p r o c e e d i n g "  w i i t h i n  t h e  m e a n i n g  o f  
%90 .801  ( 2 )  ( d ) .  

I n  r e a c h i n g  t h e  c o n c l u s i o n  t h a t  i t  d i d  
n o t ,  t h e  C o u r t  s t a t e d :  

I n v e s t i g a t i v e  i n t e r r o g a t i o n  i s  
n e i t h e r  r e g u l a t e d  n o r  r e g u l a r i z e d ,  
i t  c o n t a i n s  n o n e  o f  t h e  s a f e g u a r d s  
i n v o l v e d  i n  a n  a p p e a r a n c e  b e f o r e  
a  g r a n d  j u r y  and does  n o t  o t h e r w i s e  
e v e n  r e m o t e l y  r e s e m b l e  t h a t  p r o -  
c e s s ;  a n d  i t  has  no  q u a l  i t y  o f  
f o r m a l i t y  and  c o n v e n t i o n  w h i c h  
c o u l d  a r g u a b l y  r a i s e  t h e  i n t e r r o -  
g a t i o n  t o  a  d i g n i t y  a k i n  t o  t h a t  
o f  a  h e a r i n g  o r  t r i a l .  

The p e t i t i o n e r  does  n o t  c h a l l a n g e  t h i s  
r e a s o n  b y  a r g u i n g  t h a t  p o l  i c e  i n v e s t i g a -  
t i o n s  a r e  g o v e r n e d  b y  f o r m a l i t y  a n d  c o n -  
v e n t i o n  a n d  a r e  r e g u l a t e d  a n d  r e g u l a r i z e d .  

Each o f  t h e s e  r e a s o n s ,  a n d  c e r t a i n l y  a l l  t o g e t h e r ,  s u p p o r t  

t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  and  r e s p o n d e n t ' s  c o n t e n t i o n  t h a t  a  

p o l i c e  i n v e s t i g a t i o n  i s  n o t  a  " p r o c e e d i n g "  w i t h i n  t h e  m e a n i n g  o f  

S 9 0 . 8 0 1 ( 2 ) ( a ) .  See, a l s o ,  A r n e r  v .  S t a t e ,  459 S o . 2 d  1 1 3 6  ( F l a .  

4 t h  DCA 1 9 8 4 ) .  

As t o  t h e  p r o c e d u r e  u s e d  i n  t h i s  p o l i c e  i n v e s t i g a t i o n ,  

r e s p o n d e n t  c a n  o n l y  s h a r e  t h e  D i s t r i c t  C o u r t ' s  c o n c e r n  ( p .  75 o f  

o p i n i o n )  a n d  d i s a r g r e e s  t h a t  t h i s  p r o c e d u r e  was " a s  p r o t e c t i v e  o f  

t h e  d e c l a r e n t ' s  r i g h t s  as  c o u l d  b e  e x p e c t e d  b y  a n y  A s s i s t a n t  S t a t e  

A t t o r n e y "  ( p .  23  o f  p e t i t i o n e r ' s  b r i e f ) .  

R e l y i n g  upon  t h e  a b o v e  a u t h o r i t i e s ,  a n d  c a s e s  c i t e d  t h e r e i n ,  

t h e  r e s p o n d e n t  s u b m i t s  t h a t  a  p o l i c e  i n v e s t i g a t i o n ,  and  e s p e c i a l l y  

t h i s  p o l i c e  i n v e s t i g a t i o n ,  was n o t  an  " o t h e r  p r o c e e d i n g "  w i t h i n  t h e  

m e a n i n g  o f  (90 .801 ( 2 ) ( a )  and  t h a t  t h e  i n s t a n t  s t a t e m e n t  was i m p r o -  

p e r l y  a d m i t t e d  i n t o  e v i d e n c e .  



THE ADMISSION OF THIS STATEMENT 
WAS NOT HARMLESS ERROR. 

A t  t r i a l ,  O r t i z  t e s t i f i e d  t h a t  h e  d i d  n o t  g i v e  t h e  s t a t e m e n t  

4 r e e l y  a n d  v o l u n t a r i l y  ( T .  4 7 9 )  a n d  t h e  s t a t e m e n t  was a l i e .  ( T .  

4 8 1 ) .  

I f  t h e  r e q u i r e m e n t s  o f  S 9 0 . 8 0 1 ( 2 ) ( a )  a r e  m e t ,  a  p r i o r  

s t a t e m e n t  may be  a d m i t t e d  as s u b s t a n t i v e  e v i d e n c e .  

B l a c k ' s  Law D i c t i o n a r y  d e f i n e s  s u b s t a n t i v e  e v i d e n c e  a s :  

T h a t  a d d u c e d  f o r  t h e  p u r p o s e  o f  p r o v i n g  
a  f a c t  i n  i s s u e ,  as o p p o s e d  t o  e v i d e n c e  
g i y e n  f o r  t h e  p u r p o s e  o f  d i s c r e d i t i n g  
a  w i t n e s s  ( i  . e .  s h o w i n g  t h a t  h e  i s  un -  
w o r t h y  o f  b e l i e f ) ,  o r  o f  c o r r o b o r a t i n g  
h i s  t e s t i m o n y .  

To b e  a d m i t t e d  t o  " p r o v e  a  f a c t  i n  i s s u e "  ( r e s p o n d e n t ' s  

g u i l t ) ,  O r t i z ' s  p r i o r  s t a t e m e n t  m u s t  h a v e  m e t  t h e  r e q u i r e m e n t s  o f  

s 9 0 . 8 0 1 ( 2 ) ( a ) .  I t  d i d  n o t .  See, P o i n t  I. 

The  s t a t e m e n t  a d m i t t e d  i n t o  e v i d e n c e  was n o t  u n q u e s t i o n e d .  

O r t i z ,  i t s  m a k e r ,  s a i d  i t  was a  l i e ,  f a l s e ,  u n t r u t h f u l .  No o t h e r  

e v i d e n c e  was as  d a m a g i n g .  No o t h e r  e v i d e n c e  showed t h e  r e s p o n d e n t ' s  

d i r e c t  p a r t i c i p a t i o n  i n  t h e  a l l e g e d  c r i m e s .  The o n l y  p e r s o n  t o  

i m p l i c a t e  t h e  r e s p o n d e n t  i n  t h e  r o b b e r y - m u r d e r  was O r t i z .  The 

t e s t i m o n y  o f  t h e  o n l y  w i t n e s s  t o  s e e  t h e  r e s p o n d e n t  w i t h  O r t i z ,  

i n  i n c r i m i n a t i n g  c i r c u m s t a n c e s ,  was S a n t o s ,  who was s o u n d l y  i m -  

peached.  ( T .  396,  404 -407 ,  4 1 1 - 4 1 2 ) .  Even t a k i n g  S a n t o s '  t e s t i m o n y  

a t  i t s  b e s t ,  i t  o n l y  p l a c e d  t h e  r e s p o n d e n t  i n  t h e  v i c i n i t y  o f  t h e  

gas  s t a t i o n .  No o n e  saw t h e  r e s p o n d e n t  go i n t o  t h e  gas  s t a t i o n  o r  

w i e l d  a  k n i f e .  



The  m a k e r  o f  t h e  s t a t e m e n t  c a l l e d  i t  a  lie. I t  was u n -  

q u e s t i o n a b l y  t h e  m o s t  d a m a g i n g  p i e c e  o f  e v i d e n c e  a g a i n s t  t h e  

r e s p o n d e n t .  I t  was i m p r o p e r l y  a d m i t t e d  a s  s u b s t a n t i v e  e v i d e n c e ,  

t o  p r o v e  t h e  r e s p o n d e n t ' s  g u i l t ,  See,  P o i n t  I. I t ' s  a d m i s s i o n  

c o u l d  n o t  h a v e  b e e n  m o r e  h a r m f u l  t o  t h e  r e s p o n d e n t .  R e v e r s i b l e  

e r r o r  was cor~ ln l i  t t e d .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  f a c t s ,  a r g u m e n t s ,  a n d  a u t h o r i t f e s ,  

t h e  r e s p o n d e n t  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  a f f i r m  t h e  

d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l s  a n d  r e m a n d  t h i s  

c a u s e  f o r  a  new t r i a l .  
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SLIFIMARY' -- OF THE ARGUMENT 

The p r i o r  s t a t e m e n t  o f  t h e  s t a t e  w i t n e s s  ORTIZ w h i c h  was 

a c c o r d i n g  t o  h i s  t r i a l  t e s t i m o n y ,  a  l i e l u n t r u t h ,  was made d u r i n g  

a  p o l  i c e  i n v e s t i g a t i o n .  I t  was i i l l p r o p e r l y  a d m i t t e d  i n t o  e v i d e n c e  

a s  s u b s t a n t i v e  e v i d e n c e  o f  t h e  D e f e n d a n t I R e s p o n d e n t ' s  g u i l t .  

T h i s  p r i o r  s t a t e m e n t  was t h e  o n l y  e v i d e n c e  s h o w i n g  t h e  D e f e n d a n t 1  

R e s p o n d e n t ' s  d i r e c t  p a r t i c i p a t i o n  i n  t h e  c r i m e s .  I t  was t h e  m o s t  

d a m a g i n g  e v i d e n c e  a g a i n s t  t h e  D e f e n d a n t I R e s p o n d e n t .  I t s  a d m i s s i o n  

was n o t ,  n o r  c o u l d  i t  h a v e  been,  h a r m l e s s  e r r o r .  
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