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PRELIMINARY STATEMENT 

T h i s  case i s  b e f o r e  t h e  F l o r i d a  Supreme Court  on Discre- 

t i o n a r y  Review of  t h e  d e c i s i o n  o f  t h e  Dis t r ic t  Court  o f  Appeal ,  

Second Dsi t r ic t  o f  F l o r i d a .  I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be  

r e f e r r e d  t o  by t h e i r  p r o p e r  names o r  as t h e y  s t a n d  b e f o r e  t h i s  

C o u r t .  The l e t t e r  "R" w i l l  b e  used  t o  d e s i g n a t e  a r e f e r e n c e  t o  

t h e  r e c o r d  on a p p e a l .  A l l  emphasis  is  s u p p l i e d  u n l e s s  o t h e r w i s e  

i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

The s t a t e  accepts p e t i t i o n e r ' s  statement of the case and 

f a c t s  as  a substant ia l ly  accurate account of  the proceedings 

below, with such exceptions or additions as set forth i n  the 

argument portion o f  t h i s  b r i e f .  



SUMMARY OF THE ARGUMENT 

ISSUE I 

It i s  not r e v e r s i b l e  e r r o r  f o r  t h e  t r i a l  court  t o  depart  

from t h e  recommended sentencing gu ide l ine  range where v a l i d ,  

c l e a r  and convincing reasons f o r  t h e  depar ture  a r e  provided, de- 

s p i t e  t h e  c o u r t ' s  re ference  t o  impermissible reasons.  It i s  in -  

appropr ia t e  t o  p lace  the  burden on t h e  s t a t e  t o  prove beyond a  

reasonable doubt t h a t  t h e  departure  sentence was not  a f fec ted  by 

t h e  inva l id  reasons.  The presence of v a l i d  reasons is s u f f i -  

c i e n t  t o  a f f i rm t h e  sentence.  The p e t i t i o n e r  may then seek r e -  

duct ion o r  modification of h i s  sentence i n  t h e  t r i a l  court  a f t e r  

appeal under F lor ida  Rule of Criminal Procedure 3.800 on t h e  

grounds t h a t  l e s s  than a l l  of t h e  reasons s t a t e d  by t h e  t r i a l  

cour t  f o r  departure  were held v a l i d  by t h e  a p p e l l a t e  cour t .  

A depar ture  sentence t h a t  i s  within t h e  s t a t u t o r y  maximum 

f o r  t h e  of fense ,  and t h a t  is  supported by c l e a r  and convincing 

reasons f o r  depar ture ,  is  not an abuse of d i s c r e t i o n .  However, 

even i f  t h e  cour t  remains unwil l ing t o  accept t h a t  s tandard ,  un- 

de r  A l b r i t t o n ,  t h e  sentence imposed he re in  did not c o n s t i t u t e  an 

abuse of d i s c r e t i o n  i n  view of t h e  circumstnaces and reasons f o r  

depar ture .  

ISSUE I1 

Testimony of t h e  s t a t e ' s  witness on d i r e c t  examination re-  

vea l ing  a  p r i o r  incons i s t en t  statement of fered  i n  conjunction 

with an explanat ion of t h e  inconsis tency was not an attempt t o  

impeach t h e  witness.  Such testimony was intended t o  b o l s t e r  t h e  
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c r e d i b i l i t y  of  t h e  w i tnes s .  Accordingly,  it d i d  not  run a f o u l  

of  t h e  r u l e  a g a i n s t  a p a r t y  impeaching i t s  own wi tness .  Fur- 

thermore,  p e t i t i o n e r  w a s  no t  p re jud iced  by t h e  s ta te ' s  t r i a l  

t a c t i c s .  Defense counsel  on cross-examinat ion explored t h e  c i r -  

cumstances of  t h e  p r i o r  test imony i n  an e f f o r t  t o  impeach t h e  

w i tnes s .  The f a c t  t h a t  evidence of t h e  p r i o r  tes t imony w a s  i n -  

t roduced on d i r e c t  examination d i d  not  a l te r  t h e  t o t a l i t y  of  t h e  

tes t imony heard by t h e  j u ry .  Therefore ,  even i f  e r r o r  d id  occur  

i n  t h a t  r ega rd ,  it w a s  a t  worst  harmless .  



ARGUMENT 

ISSUE I 

WHETHER A SENTENCE WHICH DEPARTS FROM THE 
RECOMMENDED GUIDELINE RANGE MUST BE REVER- 
SED AND REMANDED WHEN THE TRIAL COURT PROVI- 
DES BOTH VALID AND INVALID RASONS FOR DEPAR- 
TURE: AND WHETHER THE TRIAL COURT ABUSED ITS 
DISCRETION I N  THE EXTENT OF THE DEPARTURE. 

The s t a t e  acknowledges t h a t  t h i s  i s s u e  has been decided by 

t h i s  Honorable Court i n  Albr i t ton  v.  S t a t e ,  No. 66,169 (Fla .  Au- 

gus t  29, 1985) [ l o  F.L.W. 4261. However, t h e  s t a t e  contends 

t h a t  t h e  law s e t  f o r t h  i n  t h a t  dec is ion  should be reconsidered 

i n  l i g h t  of h t e  following argument. 

In  Albr i t ton ,  t h i s  Court held t h a t  when a  sentence depart-  

ing from t h e  sentencing guide l ines  i s  grounded on both v a l i d  and 

i n v a l i d  reasons t h a t  t h e  sentence should be reversed and the  

case remanded f o r  resentencing unless  t h e  s t a t e  i s  able  t o  show 

beyond a  reasonable doubt t h a t  t h e  absence of t h e  inva l id  rea-  

sons would not  have a f fec ted  t h e  departure  sentence.  10 F.L.W. 

a t  426. This holding w a s  based upon an app l i ca t ion  of Chapman 

v .  Ca l i fo rn ia ,  386 U.S. 18, 87 S.Ct. 824, 1 7  L.Ed.2d 705 (1967) 

which p laces  t h e  burden on t h e  benef i c i a ry  of t h e  e r r o r  t o  prove 

beyond a  reasonable doubt t h a t  t h e  e r r o r  did not  con t r ibu te  t o  

t h e  v e r d i c t .  

The s t a t e  submits t h a t  such app l i ca t ion  was inappropr ia te .  

Chapman involved denia l  of a  f ede ra l  c o n s t i t i o n a l  r i g h t .  By 

c o n t r a s t ,  t h e  purpose of t h e  sentencing guide l ines  i s  t o  a i d  t h e  

t r i a l  judge i n  t h e  sentencing dec is ion  and a r e  not intended 



t o  usurp j u d i c i a l  d i s c r e t i o n .  F l o r i d a  Rule of Criminal  Proce- 

du re  3.701(b) (6 ) .  Rule 3.701 i s  a procedura l  mechanism by which 

t h e  c o u r t s  are guided i n  t h e  e x e r c i s e  o f  t h a t  d i s c r e t i o n .  Oper- 

a t i o n  of t h e s e  g u i d e l i n e s  do no t  i m p l i c a t e  c o n s t i t u t i o n a l  

r i g h t s ;  and t h e  f a i l u r e  of  a c o u r t  t o  comply wi th  t h e  g u i d e l i n e s  

does no t  r ise  t o  t h e  l e v e l  of a c o n s t i t u t i o n a l  dep r iva t ion  t h a t  

would j u s t i f y  t h e  impos i t ion  of such a heavy burden upon t h e  

s ta te  as i n  Cha~man. 

Requir ing t h e  s t a t e  t o  show t h a t  t h e  t r i a l  c o u r t ,  beyond a 

reasonable  doubt ,  would have depar ted from t h e  g u i d e l i n e s  even 

i n  t h e  absence of  t h e  i n v a l i d  r ea sons ,  has  t h e  e f f e c t  of remov- 

i n g  t h e  presupt ion  of  c o r r e c t n e s s  of t h e  lower c o u r t ' s  r u l i n g  

and s h i f t s  t o  t h e  s ta te  t h e  burden of proving t h a t  t h e  lower 

c o u r t ' s  r u l i n g  should be aff i rmed.  This  i s  c l e a r l y  c o n t r a r y  t o  

a l l  t r a d i t i o n a l  p r e c e p t s  of a p p e l l a t e  l a w  and procedure.  See,  3 

F l a . Ju r .2dY Appe l l a t e  Review 5313; 1 5  F la . Ju r .2dY Criminal  Law 

55976,983. 

Moreover, t h e  p r a c t i c a l  e f f e c t  of s h i f t i n g  such a heavy 

burden upon t h e  s ta te  t o  prove t h a t  t h e  i n v a l i d  reasons  d i d  not  

a f f e c t  t h e  d e p a r t u r e  sentence i s  t o  c r e a t e  very n e a r l y  a per  se 

r e v e r s i b l e  e r r o r  r u l e  w i th  r e s p e c t  t o  depa r tu re  sen tences  based 

upon bo th  v a l i d  an i n v a l i d  reasons .  Such a pe r  se r e v e r s i b l e  

s o l u t i o n  w a s  r e j e c t e d  by t h i s  c o u r t  i n  A l b r i t t o n .  

A more p r a c t i c a l  and e f f i c i e n t  s o l u t i o n  e x i s t s  and i s  f u l l y  

i n  accordance wi th  t h e  F l o r i d a  Rules of  Criminal  Procedure,  and 

meets t h e  concerns of t h i s  c o u r t  expressed i n  A l b r i t t o n .  It i s  
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apparent from t h a t  decis ion t h a t  the  court  i s  opposed t o  an ap- 

p e l l a t e  cour t  upholding a  t r i a l  judge's sentence where it is  no t  

c l e a r  t h a t  t h e  same sentence would have been imposed had the  

t r i a l  judge r e l i e d  soley upon t h e  v a l i d  reason fo r  depart ing 

from t h e  guide l ines .  A mechanism already e x i s t s  i n  t h e  r u l e s  

which permits review of t h e  sentence following d i r e c t  appeal 

without t h e  need f o r  remand of t h e  case.  F lor ida  Rule of Crimin- 

a l  Procudre 3.800(b) s t a t e s :  

A cour t  may reduce o r  modify t o  include any 
of t h e  provis ions of Chapter 948, F lor ida  
S t a t u t e s ,  l e g a l  sentence imposed by it with- 
i n  s i x t y  d&s a f t e r  such i m ~ o s i t i o n .  o r  
within s i x t y  hays a f t e r  r e c e i p t L b y  t h e  c o u ~  
of: a  mandate issued by t h e  a p p e l l a t e  cour t  
uDon affirmance of  t h e  iudement and/or sen- " . I  

tence  upon an o r i g i n a l  appeal ,  . . . 
Flor ida  Rule of Criminal Procedure 3.800(b)(emphasis added) 

Under t h i s  r u l e ,  an a p p e l l a t e  court  could af f i rm the  judg- 

ment and sentence of t h e  t r i a l  c o u r t ,  provided i t  found t h a t  t h e  

depar ture  sentence was supported by c l e a r  and convincing reasons 

(F lo r ida  Rule of Criminal Procedure 3.701 d.  11) , notwithstand- 

ing t h a t  one o r  more of t h e  reasons was inva l id .  Following re-  

c e i p t  of t h e  mandate by t h e  t r i a l  c o u r t ,  t h e  defendant would 

have s i x t y  days wi th in  which t o  f i l e  a  Motion f o r  Reduction of 

Sentence i n  t h e  t r i a l  court  on t h e  b a s i s  of t h e  a p p e l l a t e  

c o u r t ' s  determination t h a t  l e s s  than a l l  of t h e  reasons given 

f o r  depar ture  were v a l i d .  Such a  motion would permit t h e  t r i a l  

cour t  t h e  opportuni ty t o  re -evalua te  whether departure  was s t i l l  

warranted and i f  so,  whether t h e  ex ten t  of t h e  departure  should 

be modified, i n  view of t h e  a p p e l l a t e  c o u r t ' s  decis ion.  



Such a  procedure  would e l i m i n a t e  any need f o r  t h e  a p p e l l a t e  

c o u r t s  t o  weigh evidence i n  determining beyond a  reasonable  

doubt what t h e  t r i a l  c o u r t  would have done. I n  o t h e r  words, i f  

t h e r e  a r e  v a l i d  reasons  t o  support  depa r tu re ,  then  depa r tu re  i s  

p e r m i s s i b l e  under Rule 3.701 d .  11. and t h e  t r i a l  judge has not  

committed r e v e r s i b l e  e r r o r .  Thus a f  f  irmance of t h e  sen tence  i s  

a p p r o p r i a t e .  However, t h e  ques t ion  remaining i s  whether t h e  

t r i a l  judge i n  h i s  d i s c r e t i o n  would have depar ted had he known 

t h a t  some of t h e  reasons  he gave f o r  depa r tu re  were i n v a l i d .  

This appears  t o  be  t h e  p o i n t  of concern by t h e  c o u r t  i n  A l b r i t -  

t on .  U s e  of  Rule 3.800 permi t s  t h e  t r i a l  cou r t  i t s e l f  t o  make - 

t h a t  de te rmina t ion .  The a p p e l l a t e  c o u r t  need not  guess .  How- 

e v e r ,  i t  might be a p p r o p r i a t e  t o  r e q u i r e  t h e  a p p e l l a t e  cou r t  t o  

r e c i t e  i n  i t s  opinion t h a t ,  on t h e  b a s i s  of  i t s  de te rmina t ion  

t h a t  i n v a l i d  reasons  were c i t e d  f o r  depa r tu re ,  a p p e l l a n t  may 

seek r educ t ion  o r  modi f ica t ion  of  t h e  sen tence  by motion i n  t h e  

t r i a l  c o u r t  w i th in  t h e  app ropa r i a t e  t i m e  pe r iod .  

This s o l u t i o n  meets wi th  t h e  goa l  of A l b r i t t o n  wi thout  

c r e a t i n g  t h e  problems a s s o c i a t e d  wi th  a p p l i c a t i o n  of  t h e  rea- 

sonab le  doubt s t anda rd .  I n  a d d i t  i on ,  t h i s  s o l u t i o n  prevents  

sandbagging and piecemeal l i t i g a t i o n ,  and i s  j u d i c i a l l y  more e f -  

f i c i e n t .  The D i s t r i c t  , C o u r t s  have he ld  t h a t  sen tenc ing  e r r o r s  

may be  reviewed on appea l ,  even i n  t h e  absence of  a  contemporan- 

eous o b j e c t i o n ,  i f  t h e  e r r o r s  are apparent  and determinable  

from t h e  record  on appea l .  See, Bradley v. S t a t e ,  No. 84-2311, 

84-2346, 84-2348 (F la .  2  DCA September 13 ,  1985)[10 F.L.W. 
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21371; Dailey v.  S t a t e ,  471 So.2d 1349 (Fla .  1 DCA 1985). There- 

f o r e ,  under t h e  law expressed i n  Albr i t ton ,  the  defendant has no 

incen t ive  t o  objec t  t o  e r r o r s  i n  the  departure  sentence s ince  i t  

w i l l  almost c e r t a i n l y  be reversed on appeal.  However, i f  t h e  

presence of both v a l i d  and inva l id  reasons f o r  departure  would 

mean t h e  sentence would be aff i rmed,  a defendant would be more 

inc l ined  t o  br ing  the  e r r o r  the  the  c o u r t ' s  a t t e n t i o n  a t  senten- 

c ing,  thereby permit t ing t h e  court  t o  c o r r e c t  any e r r o r s  a t  t h e  

e a r l i e s t  poss ib le  s t age  of t h e  proceedings. 

The above procedure would a l s o  be cons i s t en t  with the  abuse 

of d i s c r e t i o n  standard adopted by t h i s  court  f o r  review of t h e  

ex ten t  of departure .  See, Alb r i t ton ,  supra.  However t h e  s t a t e  

takes  exception t o  the  c o u r t ' s  app l i ca t ion  of t h a t  s tandard.  In  

A l b r i t t o n ,  the  cour t  express ly  disapproved t h e  D i s t r i c t  Court ' s  

holding t h a t  the  only lawful l i m i t a t i o n  on a departure  sentence 

i s  t h e  maximum s t a t u t o r y  sentence f o r  the  offense.  Under t h e  

abuse of d i s c r e t i o n  standard s e t  f o r t h  i n  Canakaris v.  Canakar- 

i s ,  382 So.2d 1197 (Fla .  1980), however, t h a t  must indeed be t h e  - 
only l i m i t a t i o n .  In  Canakaris, t he  cour t  s t a t e d :  

. . . d i s c r e t i o n  i s  abused only where no 
reasonable man would take  the  view adopted 
by the  t r i a l  cour t .  I f  reasonable men could 
d i f f e r  a s  t o  t h e  p ropr ie ty  of the  a c t i o n  
taken by the  t r i a l  cour t ,  then i t  cannot be 
s a i d  t h a t  t h e  t r i a l  cour t  abused i t s  d i s c r e -  
t ion. 

382 So.2d a t  1203. 

Under sec t ions  810.02, 812.014, 775.082, the  s t a t u t o r y  max- 

imum sentence of the  t h i r d  degree f e l o n i e s  of burglary and t h e f t  

i s  f i v e  years  inca rce ra t ion .  The inescapable impl ica t ion  of 

these  s t a t u t o r y  provis ions i s  t h a t  t h e  F lo r ida  S t a t e  Leg i s l a tu re  
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determined t h a t  t h e  commission of t h e  a c t s  proscribed i n  those 

s e c t i o n s ,  with nothing more, could warrant t h e  lawful imposit ion 

of  a sentence up t o  t h a t  s t a t u t o r y  maximum. To hold t h a t  a sen- 

tence  t h a t  i s  within the  s t a t u t o r y  maximum c o n s t i t u t e s  an abuse 

of  j u d i c i a l  d i s c r e t i o n  i s  t o  conclude t h a t  the  s t a t u t o r y  maximum 

provided by law, a s  permissible  punishment f o r  t h e  commission of 

t h e  a c t s  proscr ibed i n  t h e  crimnal s t a t u t e ,  i s  unreasonable, and 

t h a t  t h e  members of t h e  Flor ida  Leg i s l a tu re  who passed t h a t  law 

a r e  not reasonable persons. While t h e r e  a r e  undoubtedly some 

who would debate t h e  l a t e r  po in t ,  it i s  not  r e a l i s t i c  f o r  t h i s  

cour t  t o  so  hold.  

Even i f  t h i s  cour t  remains unwil l ing t o  accept t h e  s t a t u -  

t o r y  maximum sentence as  t h e  only l i m i t  upon t h e  exe rc i se  of 

j u d i c i a l  d i s c r e t i o n  i n  depart ing from the  guide l ines  where v a l i d  

c l e a r  and convincing reasons a r e  provided, the  s t a t e  contends 

t h a t  under t h e  cirucmstances of t h e  i n s t a n t  cese ,  the re  was no 

abuse of d i s c r e t i o n  i n  t h e  extent  of departure .  It cannot be 

s a i d  t h a t  reasonable men could not  d i f f e r  with respect  t o  whe- 

t h e r  the  f i v e  year sentence imposed f o r  burglary and t h e f t  i n  

t h i s  case was appropriate .  Valid reasons s t a t e d  by the  t r i a l  

cour t  f o r  depar ture  included p e t i t i o n e r '  s convict ion of a t r e s -  

pass upon a s t r u c t u r e  p r i o r  t o  sentencing i n  t h i s  case,  which 

under Rule 3.701(d)(5) could not be fac tored  i n t o  the  scoresheet  

a s  a "pr ior  record." (R 127 - 128) Also, a reason f o r  depar- 

t u r e  was t h e  f a c t  t h a t  p e t i t i o n e r  was p a r t  of an organized group 

engaged i n  a s i m i l a r  p a t t e r n  of crimnal behavior. (R 127 
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- 128) See,  Sloan v .  S t a t e ,  472 So.2d 488, 490 (F la .  2  DCA 

1985). Based upon t h e s e  reasons  t h e  t r i a l  c o u r t  concluded t h a t  

a more seve re  sen tence  w a s  necessary t o  accomplish t h e  purposes 

o f  Rule 3.701(b) (2 - 4 ) .  (R 127 - 128) Reasonable men could 

d i f f e r ,  based upon t h e  above f a c t s  and c i rcumstances ,  as t o  

whether a depa r tu re  sentence of f i v e  yea r s  i s  app rop r i a t e .  Ac- 

co rd ing ly  it  cannot be s a i d  t h a t  t h e  t r i a l  c o u r t  abused i t s  d i s -  

c r e t i o n  i n  so  sen tenc ing  p e t i t i o n e r .  

Therefore  t h i s  cou r t  should hold  t h a t  (1) t h e  t r i a l  cou r t  

d i d  n o t  err i n  depa r t i ng  from t h e  sen tenc ing  g u i d e l i n e s  presump- 

t i v e  range where it  s t a t e d  c l e a r  and convincing reasons  f o r  do- 

i n g  s o ,  d e s p i t e  t h e  t r i a l  c o u r t ' s  r e f e r e n c e  t o  two i n v a l i d  r e a -  

sons ;  (2)  t h e  e x t e n t  of  t h e  t r i a l  c o u r t ' s  d e p a r t u r e  w a s  not  a 

abuse of d i s c r e t i o n ;  and (3) p e t i t i o n e r  may seek r educ t ion  of  

hi.s sen tence  by motion i n  t h e  t r i a l  c o u r t  under F l o r i d a  Rule of 

Criminal  Procedure 3.800 based upon t h e  a p p e l l a t e  c o u r t  f i nd ing  

t h a t  l e s s  than a l l  of t h e  reasons  given f o r  depa r tu re  were 

v a l i d .  



ISSUE I1 

WHETHER THE TESTIMONY OF A WITNESS ON DIRECT 
EXAMINATION REVEALING A PRIOR INCONSISTENT 
STATEMENT OF THAT WITNESS, OFFERED I N  CON- 
JUNCTION WITH AN EXPLANATION OF THE INCON- 
SISTENCY I N  AN EFFORT TO ESTABLISH THE CRED- 
IBILITY OF THE WITNESS, CONSTITUTES IMPEACH- 
MENT OF THE EXAMINING PARTY'S OWN WITNESS. 

H i s t o r i c a l l y ,  a t t a c k s  on t h e  c r e d i b i l i t y  of a  wi tness  have 

been permi t ted  on ly  by a  p a r t y  a g a i n s t  whom t h e  test imony is  of -  

f e r e d ,  and it has been improper f o r  t h e  p a r t y  c a l l i n g  a  wi tness  

t o  impeach t h e  c r e d i b i l i t y  of t h a t  wi tness .  P o i t i e r  v .  S t a t e ,  

303 So.2d 409 (F la .  3  DCA 974) ; Johnson v.  S t a t e ,  178 So.2d 724 

(F la .  2DCA 1975); Ehrhardt ,  F l o r i d a  Evidence $608.2 (2d Ed. 

1984). The r u l e  i s  based on t h e  b e l i e f  t h a t  t h e  p a r t y  who c a l l s  

a  wi tness  t o  t e s t i f y  vouches t o  t h e  c o u r t  f o r  t h e  c r e d i b i l i t y  of 

t h a t  wi tness .  Ehrhardt  , F l o r i d a  Evidence 5 608.2 (2d Ed. 1984) . 
The "voucher rule ' '  has  been r e t a i n e d  i n  t h e  F l o r i d a  Evidence 

Code i n  §90.608(1) 

The i s s u e  sub jud ice  i s  whether t h e  test imony of a  wi tness  

r e v e a l i n g  a  p r i o r  i n c o n s i s t e n t  s ta tement  of  t h a t  w i tnes s ,  o f f e r -  

ed i n  conjunc t ion  wi th  an  explana t ion  of t h e  incons is tency  i n  a n  

'widespread c i r t i c i s m  of t h e  common law voucher r u l e  has  l ed  
t o  i t s  demise i n  t h e  f e d e r a l  cou r t  system and many o t h e r  j u r i s -  
d i c t i o n s ,  on t h e  premise t h a t  a  p a r t y  does no t  hold ou t  h i s  w i t -  
nesses  a s  worthy of b e l i e f ,  s i n c e  he r a r e l y  has  a  f r e e  choice  i n  
s e l e c t i n g  them. See, Fed. R. Evid. 607, Notes of Advisory 
Committee on Proposed Rules.  D r a f t e r s  of t h e  Code i n  F l o r i d a  
considered r e p e a l i n g  t h e  r u l e ,  bu t  dec l ined  t o  do so  reasons ing  
t h a t  g e n e r a l l y  counsel  should no t  c a l l  a  wi tness  whom he knew 
was n o t  t e s t i f y i n g  t r u t h f u l l y  and proceeded t o  impeach t h a t  
person.  See Ehrhard t ,  F l o r i d a  Evidence 5608.2 (2d Ed. 1984). 



e f f o r t  t o  demonstrate c r e d i b i l i t y ,  c o n s t i t u t e s  impeachment of 

o n e ' s  own wi tness .  The s ta te  s t r o n g l y  urges  t h a t  t h i s  form of  

t r i a l  s t r a t e g y ,  g e n e r a l l y  r e f e r r e d  t o  as " a n t i c i p a t o r y  r e h a b i l i -  

t a t  ion ," does no t  c o n s t i t u t e  impeachment of one ' s  own wi tnes s ,  

and t h e r e f o r e  i s  not  o f f e n s i v e  t o  590.608, F l o r i d a  S t a t u t e s .  

I n  B e l l  v .  S t a t e ,  473 So.2d 734 (F l a .  2  DCA 1985) du r ing  

t h e  d i r e c t  examination of  t h e  s ta te ' s  wi tness  t h e  p rosecu to r  

e l i c i t e d ,  over defense  o b j e c t i o n ,  t h a t  t h e  wi tness  had i n i t i a l l y  

l i e d  about t h e  defendant ' s p a r t i c i p a t i o n  i n  t h e  crime because he 

was a t t empt ing  t o  p r o t e c t  t h e  defendant ou t  of f r i endsh ip .  On 

appea l ,  t h e  defendant  a s s e r t e d  t h a t  t h e  i n t e r r o g a t i o n  r e l a t i n g  

t o  t h e  p r i o r  i n c o n s i s t e n t  s ta tement  c o n s t i t u t e d  impeachment of  

t h e  s ta te ' s  own wi tness  i n  v i o l a t i o n  of  590.608, F l o r i d a  S ta -  

t u t e s .  The c o u r t  r e j e c t e d  t h a t  argument reasoning :  

Had t h e  chal lenged i n t e r r o g a t i o n  of McBride 
been intended t o  a t t a c k  h i s  c r e d i b i l i t y ,  it 
would have been improper i n  t h e  absence of  
McBride's mani fes t ing  t e s t i m o n i a l  h o s t i l i t y  
dur ing  h i s  appearance as a wi tness  on beha l f  
o f  t h e  s tate.  W e  do n o t ,  however, pe rce ive  
t h e  p r o s e c u t o r ' s  ques t ions  and McBride's ex- 
p l a n a t i o n  of t h e  reasons  f o r  h i s  earl ier  in -  
c o n s i s t e n t  s t a t emen t s  t o  be impeachement . 
Indeed,  i t  i s  ev iden t  t h e  s ta te  was seek ing  
t o  enhance o r  sho re  up McBride's c r e d i b i l i t y  
by candid ly  d i s c l o s i n g  t h a t  a t  an earl ier  
t i m e  he had f a b r i c a t e d  t h e  s t o r y  t h a t  B e l l  
w a s  no t  involved i n  t h e  crime. 

I n  Ryan v .  S t a t e ,  457 So.2d 1084 (F l a .  4  DCA 1984),  i n  

dictum condemning " a n t i c i p a t o r y  r e h a b i l i t a t o n , "  t h e  Fourth  D i s -  

t r i c t  reasoned t h a t  such t a c t i c s  "rob" t h e  defense  a t t o r n e y  of 



h i s  a b i l i t y  t o  impeach through p r i o r  incons i s t en t  statements 

and scramble t h e  procedure s e t  f o r t h  by t h e  Rules of Evidence. 

The Bel l  cour t ,  r e j e c t i n g  t h e  view of t h e  Fourth D i s t r i c t  

concluded t h a t  t h e  testimony did not  rob t h e  defense a t to rney  of 

t h e  a b i l i t y  t o  pursue t h e  incons i s t enc ies  i n  an attmempt t o  

undercut t h e  q u a l i t y  of t h e  wi tness '  testimony. Be l l ,  473 So.2d 

The above c i t e d  decis ion i n  - Bell  and t h e  Second D i s t r i c t ' s  

dec is ion  i n  t h i s  case were rendered on June 7,  1985 j u s t  s h o r t l y  

a f t e r ,  and without t h e  b e n e f i t  o f ,  t h e  F i f t h  D i s t r i c t ' s  dec is ion  

i n  P r i c e  v.  S t a t e ,  469 So.2d 210 (Fla .  5  DCA 1985). P r i c e  

squarely confronted t h e  same i s s u e  and rendered a  cont rary  r e -  

s u l t .  The cour t  i n  P r i c e  expressed concern t h a t  "ant ic ipa tory  

r e h a b i l i t a t i o n ' '  has t h e  e f f e c t  of i n t e r f e r i n g  with the  opposing 

p a r t y ' s  t r i a l  s t r a t e g y .  

On rehear ing ,  i n  Bel l  v. S t a t e ,  Case No. 84-1616 (Fla .  2  

DCA Ju ly  19, 1985) [ l o  F.L.W. 17651, t h e  Second D i s t r i c t  consid- 

e red  §90.608(1) i n  the  context  of i t s  purpose: 

But, un l ike  our s i s t e r  c o u r t ,  we do not f ind  
t h e  purpose underlying t h e  r u l e  t o  be t h e  
p ro tec t ion  of an opposing p a r t y ' s  t r i a l  t a c -  
t i c s  o r  t o  s h i e l d  agains t  t h e  specu la t ive  
imp 1 i c a t  ions deemed s i g n i f i c a n t  i n  P r i ce .  
Rather,  t h e  r u l e  codi f ied  i n  sec t ion  90.608 
has evolved from t h e  ancient  but o f t en  c r i -  
t i c i z e d  p r i n c i p l e  t h a t  when a  pa r ty  c a l l s  ' a  
witness t h a t  pa r ty  vouches fo r  t h e  witness s 
c r e d i b i l i t y .  i . e .  t h e  "voucher r u l e  ." See 
Chambers v. Miss i s s ipp i ,  410 U.S. 284, 93 
S.Ct. 1038, 35 L.Ed. 297 (1973). Thus, i n  
t h e  circumstance where, a s  t h e  record d i s -  
c loses  he re ,  t h e  ob jec t ive  i n  reveal ing  and 



at tempting t o  explain away t h e  p r i o r  incon- 
s i s t e n t  statement i s  t o  b o l s t e r  t h e  w i t -  
n e s s ' s  c r e d i b i l i t y ,  we do not view the  tech- 
nique a s  proscribed impeachment. See Ehr- 
h a r d t ,  F lo r ida  Evidence $608.2 (2d Ed. 
1984). 

Be l l ,  10 F.L.W. a t  1765. 

Thus, a n t i c i p a t o r y  r e h a b i l i t a t i o n ,  occurr ing i n  t h e  con- 

t e x t  of a  p r i o r  incons i s t en t  s ta tement ,  intended t o  b u t t r e s s ,  

not  d i s c r e d i t ,  a  witness '  c r e d i b i l i t y  is  not  impeachment and 

does no violence t o  $90.608 (1) (a)  F lor ida  S t a t u t e s .  Indeed, t h e  

F i f t h  D i s t r i c t ' s  i n t e r p r e t a t i o n  of $90.608 i s  a t  odds with i t s  

own decis ion  i n  Sneed v. S t a t e ,  397 So.2d 931 (Fla .  5  DCA 1981). 

P r i c e  condemns t h e  s t a t e ' s  ' ' an t ic ipa tory  r e h a b i l i t a t i o n  ." Sneed 

condones a  defendant 's  e l e c t i o n  t o  f i r s t  br ing  out h i s  p r i o r  

convict ion i n  an e f f o r t  t o  sof ten  i t s  e f f e c t .  Sneed, 397 So.2d 

In  t h e  i n s t a n t  case,  t h e  s t a t e  e l i c i t e d  t e s t i o n y  from i t s  

own wintess Michael Grant regarding h i s  p lea  agreement and h i s  

agreement t o  t e s t i f y  f u l l y  and t r u t h f u l l y  aga ins t  p e t i t i o n e r  and 

h i s  i n i t i a l  testimony which was exculpatory of p e t i t i o n e r .  (R 

138 - 141) Grant a l s o  t e s t i f i e d  as  t o  why h i s  p r i o r  testimony 

was incons i s t en t  with t h a t  he gave a t  t r i a l .  (R 141) It i s  

c l e a r  from t h e  record t h a t  t h e  s t a t e  was not  a t tempting t o  d i s -  

c r e d i t  t h e  t r i a l  testimony of Grant. Indeed, q u i t e  t h e  con- 

t r a r y .  The s t a t e ,  a s  it did i n  Bel l  was at tempting to  e s t a b l i s h  

t h e  witness '  c r e d i b i l i t y  by showing t h a t  although he had pre- 

v ious ly  l i e d  he was now t e l l i n g  t h e  t r u t h .  The evidence of t h e  
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p lea  agreement and o the r  circumstances of the  p r i o r  testimony 

was re l evan t  t o  Grant ' s  motive, b i a s ,  and ve rac i ty .  It i s  i n -  

conceivable t h a t  t h e  record sub judice could be read t o  suggest 

t h a t  t h e  s t a t e  was at tempting t o  show t h a t  Grant was not t e l l i n g  

t h e  t r u t h  a t  t r i a l .  Accordingly, t h e  i n t e r r o g a t i o n  t o  which pe- 

t i t i o n e r  o b j e c t s  does not  c o n s t i t u t e  impeachment of the  s t a t e ' s  

own witnesss  and exclusion of t h e  evidence would not serve t h e  

purpose f o r  which Rule 90.608(1) was re t a ined .  - See note  l . ,  

supra.  This reasoning i s  cons i s t en t  with t h e  Second D i s t r i c t ' s  

dec is ion  on rehearing i n  -3 Bel l  supra ,  and as  discussed t h e r e i n  

is completely i n  accord with the  purpose behind §90.608(1). 

Furthermore, t h e  weight of a u t h o r i t y  i n  analagous cases 

supports  the  p o s i t i o n  urged by the  s t a t e .  - See, Jacobson v. 

S t a t e ,  375 So2.d 1133 (Fla .  3  DCA 1979) (The prosecutor  was jus-  

t i f i e d  i n  a n t i c i p a t i n g  an a t t a c k  upon t h e  c r e d i b i l i t y  of h i s  

witnesses  by e l i c i t i n g  t h e  d e t a i l s  of t h e i r  c r iminal  pas t  and 

t h e i r  motives f o r  cooperating with t h e  s t a t e  and fede ra l  author- 

i t i e s ) ;  United S t a t e s  v .  Medical Therapy Services ,  Inc . ,  583 

F.2d 36, 39 - 40 (2d C i r .  1978), c e r t .  denied, 439 U.S. 1130, 99 

S.Ct. 1049, 59 L.Ed.2d 91 (1979) (when government br ings  out 

p r i o r  convict ions on d i r e c t ,  i t  i s  not a t t ack ing  t h e  c r e d i b i l i t y  

of t h e  wi tneess) ;  United S t a t e s  v .  Hedman, 630 F.2d 1184, 1198 

(7 th  C i r .  1980), c e r t .  denied. 450 U.S. 965, 101 S.Ct. 1481, 67 

L.ed.2d 614 (198l)(government brought out on d i r e c t  t h a t  witness  

had been granted immunity). 

Inc iden t ly  it i s  important t o  note  t h a t  t h e  wi tness '  
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testimony on d i r e c t  examination bos ter ing  h i s  c r e d i b i l i t y  does 

not  run a fou l  of t h e  r u l e  t h a t  pa r ty  may support  the  c r e d i b i l i t y  

of  a  wintess only a f t e r  the  cha rac te r  of a  witness  has been 

a t tacked by repu ta t ion  evidence. That l i m i t a t i o n ,  contained i n  

590.609 F l o r i d a  S t a t u t e s  p e r t a i n s  only t o  supporting t h e  c red i -  

b i l i t y  of a  witness by evidence of r epu ta t ion  f o r  t r u t h f u l n e s s .  

The enormous needless  consumption of t h e  time which a  cont rary  

p r a c t i c e  would e n t a i l  j u s t i f i e s  t h i s  l i m i t a t i o n .  However, t h e  

r u l e  does not so l i m i t  t h e  b o l s t e r i n g  of a  wi tness '  c r e d i b i l i t y  

by h i s  own tesimony, a s  i n  t h e  i n s t a n t  case ,  regarding t h e  f a c t s  

and circumstances of t h e  case.  Indeed t o  hold otherwise would 

p r o h i b i t  any pa r ty  from e l i c i t i n g  from i t s  witnesses  on d i r e c t  

examination, testimony pe r t a in ing  t o  f a c t s  and circumstances of 

t h e  case which bear on percept ion,  motive, b i a s ,  e t c . ,  which by 

na tu re  a f f e c t  t h e  c r e d i b i l i t y  of the  witness ' , testimony e i t h e r  

d i r e c t l y  o r  by corroborat ion through consis tency with the  t e s t i -  

mony of o the r  witnesses.  

F i n a l l y ,  even i f  t h i s  Hnorable Court i s  unwil l ing t o  adopt 

a  per  s e  r u l e  t h a t  "an t i c ipa to ry  r e h a b i l i t a t i o n "  does not con- 

s t i t u t e  impeachment of one ' s  own witness i n  v i o l a t i o n  of 

590.608, F lo r ida  S t a t u t e s ,  t h e  s t a t e  contends t h a t  a t  l e a s t  i n  

t h e  i n s t a n t  case ,  t h e r e  has been no pre judice  t o  p e t i t i o n e r  as  a  

r e s u l t  of t h e  p rosecu to r ' s  choice of t r i a l  t a c t i c s  which would 

r e q u i r e  r e v e r s a l  of t h e  convict ion here in .  I n  B e l l ,  473 So.2d 

734, t h e  cour t  found: 



On ba lance ,  t h e  r e h a b i l i t a t i v e  i n q u i r y  un- 
der taken du r ing  McBride 's d i r e c t  examina- 
t i o n ,  r a t h e r  than  upon r e d i r e c t  ques t ion ing ,  
d i d  no t  a l te r  t h e  t o t a l i t y  of t h e  tes t imony 
heard  by t h e  j u r y  nor  d i d  it  impair  t h e  
j u r y ' s  t a s k  of  determining t h e  t r u t h .  I n -  
deed,  our  review of  McBriede's c r o s s  examin- 
a t i o n  r e v e a l s  comprehensive e x p l o r a t i o n  i n t o  
t h e  c i rcumstances  l ead ing  up t o  and termina- 
t i n g  i n  McBride's i n i t i a l  sworn s ta tement .  
We f i n d  no p r e j u d i c e  t o  t h e  a p p e l l a n t  f o l -  
lowing from t h e  a n t i c i p a t o r y  r e h a b i i t a t i o n  
o f  McBride. 

S i m i l a r l y  i n  t h e  i n s t a n t  ca se ,  defense  counsel  on c r o s s  

examination o f  Grant explored i n  d e t a i l  t h e  c i rumstances  of t h e  

p r i o r  tes t imony and t h e  p l e a  agreement i n  an e f f o r t  t o  show t h t  

G r a n t ' s  tes t imony a t  t r i a l  imp l i ca t ing  P e t i t i o n e r  w a s  pe r ju red  

and t h a t  such p e r j u r y  w a s  motivated by G r a n t ' s  p l e a  agreement. 

(R 143 - 151) A s  i n  B e l l ,  t h e  f a c t  t h a t  t h e  i n c o n s i s t e n c i e s  i n  

t h e  p r i o r  test imony and t h e  tes t imony a t  t r i a l  w e r e  r evea led  on 

d i r e c t  examination r a t h e r  than  upon c r o s s ,  d id  no t  a l te r  t h e  t o -  

t a l i t y  of  t h e  test imony heard by t h e  j u ry .  The p r i n c i p l e  t h a t  

t h e  j u r y  i s  e n t i l t e d  t o  in format ion  r eg rd ing  b i a s  o r  s e l f -  

i n t e r e s t  is  e q u a l l y  v a l i d  whether such in format ion  i s  brought 

ou t  on d i r e c t  o r  cross-examinat ion.  Jacobson,  375 So.2d a t  

1135, n. 2. P e t i t i o n e r  has  no t  shown t h a t  t h e  p r o s e c u t o r ' s  

ques t ion ing  of  Grant i n j u r i o u s l y  a f  f ec t ed  h i s  s u b s t a n t i a l  

r i g h t s .  See, 5924.33, F l o r i d a  S t a t u t e s ,  15 F l a .  J u r .  2d, C r i m -  

i n a l  Law 55984, 985. Moreover, on t h e  record  sub j u d i c e ,  no 

p r e j u d i c e  can be shown t h a t  would warrant  r e v e r s a l  of  t h e  con- 

v i c t i o n .  For t h e  reasons  d i scussed ,  above, and i n  view of t h e  



overwhelming evidence of g u i l t  contained i n  t h e  r eco rd ,  any e r r -  

o r  on t h e  p a r t  of t h e  t r i a l  c o u r t  wi th  r e s p e c t  t o  t h e  admiss ib i -  

l i t y  dur ing  d i r e c t  examination of G r a n t ' s  tes t imony regard ing  

h i s  p l e a  agreement and previous  tes t imony i s  a t  worst  harmless .  

See Genera l ly ,  1 5  F l a .  J u r .  2d, Criminal  Law $984; S t a t e  v .  

Windsworth, 210 So.2d 4 (F l a .  1968);  Manning v. S t a t e ,  336 So.2d 

408 (Fa l .  3 DCA 1976).  



CONCLUSION 

Based upon t h e  foregoing reasons,  arguments and author i -  

t i e s ,  respondent asks t h i s  Honorable Court t o  a f  f irm p e t i t i o n -  

e r ' s  judgment and sentence; and t o  a f f i rm t h e  decis ion of t h e  

Second D i s t r i c t  Court of Appeal. 
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