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I N  THE SUPREME COURT OF FLORIDA 

KAYLE BARRINGTON BATES, 

Appel lan t ,  

v. 

STATE OF FLORIDA, 

Appellee.  

CASE NO. 67,422 

INITIAL BRIEF OF APPELLANT 

I PRELIMINARY STATEMENT 

KAYLE BATES i s  t h e  a p p e l l a n t  i n  t h i s  c a p i t a l  ca se .  

Th i s  i s  t h e  second t i m e  t h i s  c a s e  i s  b e f o r e  t h i s  Court;  

t h e  f i r s t  t i m e  t h i s  Court  remanded f o r  resen tenc ing .  

Ba tes  v. S t a t e ,  465 So.2d 490 (F la .  1985) .  The r eco rd  

of t h e  r e sen tenc ing  now on appea l  c o n s i s t s  of two 

volumes and r e f e r e n c e s  t o  them w i l l  be  i n d i c a t e d  by t h e  

le t ters  "RR." References  t o  t h e  o r i g i n a l  record  on 

appea l  w i l l  be i n d i c a t e d  by e i t h e r  " R , "  o r  "T."  



I1 STATEMENT OF THE CASE 

An ind i c tmen t  f i l e d  i n  t h e  C i r c u i t  Cour t  f o r  Bay County 

on J u l y  6 ,  1982,  charged  Kayle Ba t e s  w i th  f i r s t  degree  

murder (by p r emed i t a t i on  o r  du r ing  t h e  c o u r s e  of a  f e l o n y ) ,  

k idnapping,  robbery ,  and s exua l  b a t t e r y  R - - 3  Ba t e s1  

a t t o r n e y  f i l e d  a  motion t o  s u p p r e s s  a  s t a t e m e n t  t aken  from 

him by t h e  p o l i c e  (R-159-160) and a  motion f o r  change o f  

venue (R-164-167). The c o u r t  den i ed  t h e  motion t o  s u p p r e s s  

(T-1147), and it d e f e r r e d  r u l i n g  on t h e  motion f o r  change 

of  venue u n t i l  t r i a l  a t  which t i m e  it den ied  t h a t  motion 

(T-1375). 

B a t e s  was t r i e d  b e f o r e  t h e  Honorable W. Fred  Turner  

from January  17-20, 1983,  and found g u i l t y  by a  j u ry  of 

p r emed i t a t ed  f i r s t  deg ree  murder (R-202),  k idnapp ing ,  

robbery ,  and a t t emp ted  s e x u a l  b a t t e r y  (R-202-203). 

During t h e  p e n a l t y  phase  of  t h e  t r i a l ,  t h e  s t a t e  p re -  

s e n t e d  no a d d i t i o n a l  evidence .  Ba tes  took  t h e  s t a n d  a s  

w e l l  a s  h i s  f a t h e r  (T-952), and bo th  p leaded  t h a t  t h e  j u ry  

recommend mercy (T-954,956). A f t e r  t h e  c o u r t  i n s t r u c t e d  

t h e  j u r y ,  t h e y  r e t u r n e d  a  recommendation of  d e a t h  (R-210). 

The c o u r t ,  f o l l owing  t h e  j u r y ' s  recommendation, 

sen tenced  Ba tes  t o  dea th .  The c o u r t  found i n  aggrava t ion :  

1. The murder was committed d u r i n g  t h e  
c o u r s e  of a k idnapp ing ,  robbery ,  and 
a t t emp ted  s e x u a l  b a t t e r y .  

2. The murder was committed f o r  t h e  
purpose  of  p r e v e n t i n g  o r  avo id ing  l a w f u l  
a r r e s t .  

3. The murder was committed f o r  pecun i a ry  
g a i n .  



4 .  The murder was e s p e c i a l l y  he inous ,  
a t r o c i o u s ,  and c r u e l .  

5. The murder was committed i n  a  c o l d ,  
c a l c u l a t e d ,  and p r emed i t a t ed  manner 
w i thou t  a  p r e t e n s e  of  moral o r  l e g a l  
j u s t i f i c a t i o n .  

I n  m i t i g a t i o n ,  t h e  c o u r t  found t h a t  Ba t e s  had no  s i g -  

n i f i c a n t  h i s t o r y  of  p r i o r  c r i m i n a l  a c t i v i t y  (R-224). 

On a p p e a l ,  t h i s  Cour t  a f f i r m e d  B a t e s '  c o n v i c t i o n s  b u t  

r e v e r s e d  t h e  s e n t e n c e s  and remanded f o r  r e s e n t e n c i n g  a s  

t h e  t r i a l  c o u r t  had impermiss ib ly  found t h a t  t h e  murder 

was committed (1) f o r  t h e  purpose  of  p r e v e n t i n g  o r  avo id ing  

l a w f u l  a r r e s t ,  and ( 2 )  i n  a  c o l d ,  c a l c u l a t e d ,  and premedi- 

t a t e d  manner w i thou t  a  p r e t e n s e  of  moral  o r  l e g a l  j u s t i f i c a -  

t i o n .  B a t e s  v .  S t a t e ,  465 So.2d 490 (F l a .  1985) .  

S p e c i f i c a l l y ,  r e g a r d i n g  r e s e n t e n c i n g ,  t h i s  Cour t  s a i d :  

Hence, w e  v a c a t e  t h e  d e a t h  s e n t e n c e  and 
remand t o  t h e  t r i a l  c o u r t  f o r  a  reweighing 
of t h e  v a l i d  a g g r a v a t i n g  c i r cums t ances  
a g a i n s t  t h e  m i t i g a t i n q  evidence .  

I d .  a t  493. - 

On remand, b e f o r e  t h e  Honorable W. Fred  Turner ,  

C i r c u i t  Judge f o r  t h e  Fou r t een th  J u d i c i a l  C i r c u i t ,  Ba t e s  

p r e s e n t e d  a d d i t i o n a l  m i t i g a t i n g  ev idence .  H e  c a l l e d  t h r e e  

w i t n e s s e s  who t e s t i f i e d  abou t  h i s  ch i ldhood  and youth .  H e  

a l s o  p r e s e n t e d  ev idence  of  h i s  m i l i t a r y  s e r v i c e  r e co rd .  

F i n a l l y ,  he  p r e s e n t e d  t h e  t e s t imony  of  a  p s y c h o l o g i s t  who 

examined Ba t e s  f o r  purposes  of r e s e n t e n c i n g .  

The c o u r t  r e s en t enced  Ba t e s  t o  d e a t h  (RR-39-42). I n  



doing  s o ,  it r e a d  t h e  same s e n t e n c i n g  o r d e r  it had pre-  

v i o u s l y  r e a d  w i thou t  t h e  two impermiss ib le  a g g r a v a t i n g  

f a c t o r s .  The c o u r t  made no  mention i n  t h e  o r d e r  of  t h e  

m i t i g a t i n g  ev idence  Ba t e s  had p r e s e n t e d  a t  t h e  r e s e n t e n c i n g  

h e a r i n g .  

Accordingly ,  t h e  c o u r t  i n  r e s e n t e n c i n g  Ba t e s  t o  d e a t h  

found i n  a g g r a v a t i o n  t h a t :  

1. The murder was committed d u r i n g  t h e  
c o u r s e  of  a  k idnapp ing ,  robbery ,  and 
a t t emp ted  s exua l  b a t t e r y .  

2. The murder was committed f o r  pecun ia ry  
g a i n .  

3 .  The murder was e s p e c i a l l y  he inous ,  
a t r o c i o u s  and c r u e l .  

I n  m i t i g a t i o n ,  t h e  c o u r t  found o n l y  t h a t  Ba tes  had no 

s i g n i f i c a n t  h i s t o r y  of  p r i o r  c r i m i n a l  a c t i v i t y  (RR-41-42). 

T h i s  a p p e a l  f o l l ows .  



I11 STATEMENT OF THE FACTS 

S h o r t l y  a f t e r  1:00 p.m. on June  1 4 ,  1982, Ge ra ld ine  

G i l c h r i s t  c a l l e d  t h e  S t a t e  Farm Insu rance  Agency O f f i c e  

i n  Lynn Haven, n e a r  Panama C i t y  (T-304). J a n e t  White 

answered t h e  phone i n  an  e x c i t e d  v o i c e  (T-308) and 

suddenly s t a r t e d  screaming (T-305). The phone was hung 

up (T-305), b u t ,  because  of  what s h e  had hea rd ,  G i l c h r i s t  

c a l l e d  t h e  Lynn Haven P o l i c e  Department (T-305-306). 

A few minu tes  a f t e r  1:00 p.m., J i m  Dickerson,  an 

a g e n t  w i th  t h e  S t a t e  Farm Insu rance  Company, r e t u r n e d  

from lunch t o  h i s  of £ i c e  (T-312-313) . H e  saw Whi t e ' s  

c a r  and n o t i c e d  t h a t  something was wrong a s  h e  walked 

i n t o  h i s  o f f i c e  (T-314). The d r a p e s  i n  h i s  o f f i c e  had 

been p u l l e d ,  and h i s  c a l c u l a t o r  unplugged, and h i s  

s l i d i n g  g l a s s  door unlocked and l e f t  s l i g h t l y  open 

(T-315). A s  Dickerson r e t u r n e d  t o  t h e  f r o n t  of t h e  

s t o r e ,  t h e  p o l i c e  a r r i v e d  (T-336). 

S e v e r a l  o t h e r  policemen a r r i v e d ,  and t h e y  began t o  

s ea r ch  t h e  a r e a .  About 50 s t e p s  behind t h e  agency i s  

a  wooded a r e a ,  and hidden among some bushes  (T-417) 

t h e y  found Whi t e ' s  body (T-417). A l o t  of  b lood 

covered h e r  f a c e ,  and h e r  c l o t h i n g  was r i p p e d  (T-418-419). 

She had been s tabbed  t w i c e  i n  t h e  c h e s t  (T-440); t h e r e  

w e r e  s e v e r a l  b r u i s e s  abou t  h e r  head ( f r o n t  and b a c k ) ,  

eyes ,  and l e g s  ( T - 4 4 4 ) .  She had an a b r a s i o n  abou t  h e r  

neck (T-440). Also  wh i l e  t h e r e  was no trauma abou t  t h e  

vag ina ,  t h e r e  was ev idence  of sperm i n  h e r  vag ina  (T-463) . 
- 5 -  



A s  t h e  p o l i c e  s ecu red  t h e  scene ,  Ba tes  walked o u t  of  

t h e  woods c a r r y i n g  some c a t t a i l s  (T-364,365). An o f f i c e r  

s topped  him, asked f o r  some i d e n t i f i c a t i o n ,  and t hen  p u t  

him i n t o  h i s  p o l i c e  c a r  (T-367). Ba t e s  was w e t ,  h i s  

c l o t h i n g  muddy, and t h e  l e f t  s i d e  of  h i s  s h i r t  looked 

l i k e  it had blood on it (T-365). H e  s a i d  t h a t  he  wanted 

t o  go t o  h i s  d e l i v e r y  t r u c k  which was parked n e a r  a  tree 

behind t h e  i n s u r a n c e  agency (T-366). Ba t e s  worked a s  a  

t r u c k  d r i v e r  f o r  a  T a l l a h a s s e e  paper  company and h i s  

d e l i v e r y  r o u t e  i nc luded  s t o p s  i n  Lynn Haven and Panama 

C i t y  (T-368,778). On t h i s  day,  he  d rove  an  18  f o o t  " A i r  

Na t i ona l "  t r u c k  (T-379). 

Ba tes  was t aken  t o  a  p o l i c e  s t a t i o n ,  r e a d  h i s  Miranda 

r i g h t s ,  t h e n  ques t i oned  abou t  t h e  murder (T-569-570). 

I n i t i a l l y ,  he  den ied  any knowledge of  t h e  murder,  s ay ing  

t h a t  h e  had parked h i s  d e l i v e r y  t r u c k  f a r  beh ind  t h e  o f f i c e  

t o  avo id  be ing  s p o t t e d  by a  s u p e r v i s o r  and t o  e a t  lunch 

and p i c k  some c a t t a i l s  f o r  t h e  house he  was l i v i n g  i n  

(T-570,593). The b lood  s t a i n s  he  s a i d  came from h i s  gums 

and w e r e  due t o  a  gum d i s e a s e  he  had (T-571). 

O f f i c e r  McKeithen, t h e  i n t e r r o g a t o r ,  t o l d  Ba t e s  t o  empty 

h i s  pocke t s  and Ba t e s  l a i d  a  woman's r i n g  on h i s  desk  

(T-573). J a n e t  Whi te ' s  husband i d e n t i f i e d  t h e  r i n g  a s  

be long ing  t o  h i s  w i f e  (T-574). Ba t e s  t hen  admi t t ed  

s t o p p i n g  a t  t h e  agency b u t  on ly  t o  a sk  f o r  d i r e c t i o n s  

(T-575-576). White cou ld  n o t  h e l p  him, and a s  h e  l e f t ,  he  

found t h e  r i n g  i n  f r o n t  of  t h e  o f f i c e  (T-576). H e  went 



i n t o  t h e  woods t o  g e t  t h e  c a t  t a i l s  (T-576), and a s  he  

came o u t  he  saw Whi te ' s  body (T-576). H e  went  t o  it, 

panicked when he saw she  was dead ,  and r a n  (T-577). 

When c o n f r o n t e d  w i th  some a d d i t i o n a l  ev idence ,  Ba tes  

changed h i s  s t o r y .  H e  s a i d  t h a t  he saw a  wh i t e  man 

s t r u g g l i n g  w i t h  White,  and when h e  a t t emp ted  t o  h e l p  h e r ,  

t h e  man h i t  him i n  t h e  l i p  (T-609). Ba tes  t hen  r a n  i n t o  

t h e  woods (T-609). 

McKeithen con f ron t ed  Ba tes  a g a i n  (T-610),  and Ba t e s  

t o l d  h i s  f i n a l  s t o r y .  H e  s a i d  t h a t  when he  went i n s i d e  

t h e  o f f i c e  f o r  i n fo rma t ion ,  White i n i t i a l l y  a c t e d  

f r i e n d l y ,  b u t  f o r  some unknown r ea son ,  she  began throwing 

t h i n g s  and g e t t i n g  mad ( T - 6 1 1 )  She s q u i r t e d  some mace 

on h i s  arm (T-634),  and he  grabbed f o r  t h e  mace, and t h e  

two began t o  s t r u g g l e  (T-611). Somehow, s h e  g o t  a  p a i r  

of  s c i s s o r s  and d u r i n g  t h e  s t r u g g l e ,  she  a c c i d e n t a l l y  

s t abbed  h e r s e l f  (T-611). Ba t e s  a l s o  admi t t ed  t r y i n g ,  b u t  

f a i l i n g ,  t o  have s exua l  i n t e r c o u r s e  w i t h  White (T-638-639). 

Ba t e s ,  however, den i ed  t a k i n g  t h e  r i n g  from Whi te ' s  hand 

(T-642) . 
A t  t r i a l ,  Ba t e s  den i ed  making t h e  s t a t e m e n t s  (T-803). 

H e  s a i d  t h a t  a f t e r  he  had t a l k e d  w i th  White,  he  had parked 

h i s  d e l i v e r y  t r u c k  i n  some shade behind t h e  agency,  e a t e n  

h i s  lunch ,  and gone t o  s l e e p .  When he  awoke, he checked 

h i s  d e l i v e r y  t i c k e t s  and t h e n  walked back t o  t h e  agency t o  

a s k  t o  u s e  t h e  t e l ephone  (T-784-786). I n s i d e ,  he  no t ed  t h e  

d i s a r r a y  and l e f t  (T-790). H e  walked around back ,  found 

Whi te ' s  body, panicked and f l e d  (T-792) . 
- 7 -  



I V  SUMMARY O F  THE ARGUMENT 

Upon remand f o r  r e s e n t e n c i n g ,  t h e  t r i a l  c o u r t  heard  

t h e  tes t imony of  a  p s y c h o l o g i s t ,  D r .  E l i z a b e t h  McMahon 

and s e v e r a l  o t h e r  w i t n e s s e s  who t e s t i f i e d  on Ba t e s '  b e h a l f .  

D r .  McMahon unequivoca l ly  s a i d  t h a t  when Ba t e s  committed 

t h i s  murder: 

1. H e  was under t h e  i n f l u e n c e  of an 
extreme mental  o r  emot ional  d i s t u rbance .  

2 .  H i s  c a p a c i t y  t o  a p p r e c i a t e  t h e  
c r i m i n a l i t y  of h i s  conduct  o r  t o  
conform h i s  conduct  t o  t h e  requ i rements  
of t h e  law was s u b s t a n t i a l l y  impaired.  

3. I t  was n o t  p remedi ta ted .  

I n  r e s e n t e n c i n g  Ba t e s  t o  dea th  t h e  c o u r t  made no 

mention of D r .  McMahon's t e s t imony ,  and i n  f a c t ,  it r e a d  

i t s  o r i g i n a l  s en t enc ing  o r d e r ,  less t h e  two agg rava t i ng  

f a c t o r s  t h i s  Cour t  s a i d  were n o t  proven.  

The c o u r t  o r a l l y  r e j e c t e d  D r .  McMahonls t e s t imony  

because h e r  view of t h e  dea th  p e n a l t y  "somehow" c o l o r e d  

h e r  op in ion ,  and she  d i d  n o t  have a  thorough f a c t u a l  

unders tand ing  of  t h e  ca se .  A s  a  m a t t e r  of f a c t ,  t h e  c o u r t  

was wrong, and a l s o  a s  a  m a t t e r  of law t h e  c o u r t  e r r e d .  

D r .  McMahonls views on t h e  dea th  p e n a l t y  d i d  n o t  

p r even t  h e r  from n o t  recommending clemency i n  1 5  of t h e  

17 clemency h e a r i n g s  s h e  conducted f o r  men on dea th  row. 

Moreover, n e i t h e r  t h e  p r o s e c u t o r  o r  t h e  c o u r t  made any 

e f f o r t  t o  show how h e r  pu rpo r t ed  b i a s  i n  any way e f f e c t e d  

h e r  op in ion .  

D r .  McMahon had made a  thorough review of t h e  f a c t s  i n  



i n  t h i s  c a s e .  Although s h e  had n o t  s e e n  t h e  photographs  

a d m i t t e d  a t  t r i a l  and t a l k e d  w i t h  t h e  i n v e s t i q a t o r s ,  s h e  

had r e a d  t h e  p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t ,  t h i s  

C o u r t ' s  o p i n i o n ,  and B a t e s '  i n i t i a l  and r e p l y  b r i e f s .  

S p e c i f i c a l l y ,  t h e  s t a t e m e n t  of t h e  f a c t s  i n  t h e  i n i t i a l  

b r i e f  r e f e r  t o  t h e  s e v e r a l  s t a t e m e n t s  B a t e s  had g i v e n  when 

i n t e r r o g a t e d .  

By f a i l i n g  t o  c o n s i d e r  D r .  McMahonls t e s t i m o n y ,  t h e  

c o u r t  e r r e d  a s  a  m a t t e r  of law. I n  m a t t e r s  such a s  t h e s e ,  

t h e  normal s t a n d a r d  of  r ev iew i s  t o  d e t e r m i n e  i f  t h e r e  i s  

an  abuse  of d i s c r e t i o n .  Here, D r .  McMahonls t e s t i m o n y  was 

u n r e b u t t e d  and u n c o n t r a d i c t e d ,  and a s  s u c h ,  t h i s  C o u r t  

c a n n o t  s imply  l o o k  t o  see i f  t h e  t r i a l  c o u r t  abused i t s  

d i s c r e t i o n .  I n s t e a d  t h i s  Cour t  must d e t e r m i n e  i f  t h e  

t r i a l  c o u r t  e r r e d  a s  a  m a t t e r  of  law i n  n o t  c o n s i d e r i n g  

h e r  t e s t imony .  

Moreover,  even i f  t h e  t r i a l  c o u r t  can  somehow b e  s a i d  

t o  have  c o n s i d e r e d  h e r  t e s t i m o n y ,  t h a t  f a c t  i s  n o t  

s u f f i c i e n t l y  c l e a r  f o r  purposes  of  a p p e l l a t e  review. 

F i n a l l y ,  t h e  u n r e b u t t e d  e v i d e n c e  c l e a r l y  shows t h a t  

two s t a t u t o r y  m i t i g a t i n g  f a c t o r s  e x i s t  a s  w e l l  a s  t h e  

m i t i g a t i n g  f a c t o r  o f  B a t e s '  non-cr iminal  l i f e s t y l e .  The 

t r i a l  c o u r t ,  however, c o m p l e t e l y  i g n o r e d  t h e s e  m i t i g a t i n g  

f a c t o r s  and found o n l y  t h e  same one  it had o r i g i n a l l y  

found,  t h a t  B a t e s  had no s i g n i f i c a n t  c r i m i n a l  h i s t o r y .  

I g n o r i n g  a l l  t h i s  new m i t i g a t i n g  e v i d e n c e ,  however,  was 

e r r o r .  



V ARGUMENT 

ISSUE PRESENTED 

THE COURT ERRED AS A MATTER OF LAW 
AND FACT I N  NOT CONSIDERIlJG THE 
MITIGATING EVIDENCE PRESENTED AT 
BATES ' RESENTENCING HEARING. 

A t  t h e  r e s e n t e n c i n g  h e a r i n g ,  Ba tes  c a l l e d  a  D r .  

E l i z a b e t h  McMahon, a  p s y c h o l o g i s t ,  t o  t e s t i f y  abou t  h i s  

menta l  and emot iona l  makeup. Without  o b j e c t i o n  from t h e  

s t a t e  (RR-70), t h e  c o u r t  a ccep t ed  D r .  McMahon a s  an  

e x p e r t  i n  f o r e n s i c  pschology (RR-70). While h e r  

t e s t imony  w i l l  b e  d i s c u s s e d  i n  g r e a t e r  d e t a i l  l a t e r ,  

p a r t  of h e r  u n r e b u t t e d  t e s t imony  was t h a t  (1) Ba te s  

committed t h i s  murder wh i l e  under  t h e  i n f l u e n c e  of an  

ext reme menta l  o r  emot ional  d i s t u r b a n c e  (RR-85), 

( 2 )  t h e  c a p a c i t y  of Ba t e s  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  

of  h i s  conduc t  o r  t o  conform h i s  conduct  t o  t h e  r e q u i r e -  

ments of t h e  law a s  s u b s t a n t i a l l y  impaired  (RR-85-86), 

and ( 3 )  Ba t e s  d i d  n o t  commit t h i s  murder w i th  a  p remedi ta ted  

i n t e n t  (RR-86). The c o u r t ' s  s e n t e n c i n g  o r d e r  made no 

mention o f  t h e s e  f a c t o r s  and was i n  f a c t  t h e  same 

s e n t e n c i n g  o r d e r  it had o r i g i n a l l y  sen tenced  Ba t e s  t o  

d e a t h ,  less t h e  two a g g r a v a t i n g  f a c t o r s  t h i s  Cour t  s a i d  

w e r e  n o t  proven (RR-39-42). Ba t e s  v .  S t a t e ,  465 So.2d 

490 ( F l a .  1985) .  Although t h e  c o u r t  s a i d  it cons ide r ed  

a l l  t h e  m i t i g a t i n g  ev idence  ( R R - 4 1 ) ,  nowhere d i d  it d i s c u s s  

why it had r e j e c t e d  D r .  McMahonls t e s t imony ,  and on ly  o r a l l y  



and a t  t h e  s e n t e n c i n g  h e a r i n g  d i d  it s a y  why it r e j e c t e d ,  

a s  a  m a t t e r  of law, D r .  McMahon's t e s t imony:  

I was a  l i t t l e  d i s a p p o i n t e d  i n  D r .  
McMann. F i r s t  of a l l ,  I t h i n k  h e r  view 
of t h e  d e a t h  p e n a l t y  somehow c o l o r s  h e r  
o b j e c t i v i t y  i n  t h e  m a t t e r .  Secondly ,  I 
would t h i n k  t h a t  any e x p e r t  i n  t h a t  f i e l d  
would want t o  a c q u a i n t  h e r s e l f  t h o r o u g h l y  
w i t h  t h e  f a c t s  of  t h e  c a s e ,  i n c l u d i n g  
coming and look ing  a t  t h e  e v i d e n c e  
i n t r o d u c e d  a t  t r i a l  and t h i s  s o r t  of  
t h i n g .  She s a i d  s h e  c o n t e n t e d  h e r s e l f  
w i t h  b r i e f s  f i l e d ,  c e r t a i n  o t h e r  p a p e r s  
and t h e n  i n  t a l k i n g  t o  M r .  Ba tes .  I 
would have  hoped t h a t  s h e  had made a  
r a t h e r  thorough b a s i s  f o r  h e r  o p i n i o n .  

L e g a l l y  and f a c t u a l l y ,  t h e  c o u r t  was i n c o r r e c t  i n  

t o t a l l y  r e j e c t i n g  t h e  most s i g n i f i c a n t  e v i d e n c e  t h a t  

would have e x p l a i n e d  B a t e s '  c h a r a c t e r ,  and t h e  c o u r t ' s  

f l i m s y  r e a s o n s  f o r  i g n o r i n g  D r .  McMahon's t e s t i m o n y  do 

n o t  w i t h s t a n d  s c r u t i n y .  

A. The S t a n d a r d  o f  Review and i t s  L i m i t s  

Normally, a  t r i a l  c o u r t  h a s  d i s c r e t i o n  i n  b e l i e v i n g  

o r  r e j e c t i n g  a n  e x p e r t ' s  o p i n i o n .  J e n n i n g s  v .  S t a t e ,  453 

So.2d 1109 ( F l a .  1 9 8 4 ) ;  S t a n o  v. S t a t e ,  460 So.2d 890 

( F l a .  1 9 8 4 ) .  A s  J e n n i n g s  and S t a n o  d e m o n s t r a t e ,  t h e  

e x e r c i s e  of t h a t  d i s c r e t i o n  i s  v i r t u a l l y  immune from 

a t t a c k  when t h e  t r i a l  c o u r t  i s  p r e s e n t e d  w i t h  c o n f l i c t i n g  

e x p e r t  o p i n i o n .  I n  t h o s e  c a s e s ,  t h e  many e x p e r t s  

s i g n i f i c a n t l y  c o n t r a d i c t e d  and r e b u t t e d  each  o t h e r ' s  

e v a l u a t i o n s  of  J e n n i n g s  and S tano .  I n  upho ld ing  t h e  t r i a l  



c o u r t ' s  r e j e c t i o n  o f  t h e  two s t a t u t o r y  m i t i g a t i n g  f a c t o r s ,  

S e c t i o n  921.141(6)  ( b ) , ( f ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  i n  

t h o s e  c a s e s ,  t h i s  Cour t  s a i d  t h a t  it i s  t h e  t r i a l  c o u r t ' s  

d u t y  t o  r e s o l v e  c o n f l i c t i n g  d e c i s i o n s ,  and a n  a p p e l l a t e  

c o u r t  w i l l  n o t  r e v e r s e  i f  t h e r e  i s  s u b s t a n t i a l ,  competent  

e v i d e n c e  t o  s u p p o r t  a  t r i a l  c o u r t ' s  r u l i n g .  Accord Mason 

v .  S t a t e ,  438 So.2d 374 ( F l a .  1 9 8 3 ) ;  Johnson v .  S t a t e ,  442 

So.2d 185 ( F l a .  1 9 8 4 ) .  While B a t e s  a c c e p t s  t h i s  h o l d i n g ,  

t h i s  c a s e  d i f f e r s  from t h e  normal s i t u a t i o n  i n  t h a t  D r .  

McMahon's t e s t i m o n y  was u n r e b u t t e d ,  u n c o n t r a d i c t e d ,  and 
1 

u n c o n t e s t e d .  I n  such  i n s t a n c e s ,  t h e  t r i a l  c o u r t  c a n n o t  

s imply  i g n o r e  such u n r e b u t t e d  ev idence .  

A f i n d i n g  which rests on c o n c l u s i o n s  drawn 
from u n d i s p u t e d  e v i d e n c e ,  r a t h e r  t h a n  on 
c o n f l i c t s  i n  t h e  t e s t i m o n y ,  does  n o t  c a r r y  
w i t h  it t h e  same c o n c l u s i v e n e s s  a s  a  
f i n d i n g  r e s t i n g  on p r o b a t i v e  d i s p u t e d  
f a c t s ,  b u t  i s  r a t h e r  i n  t h e  n a t u r e  o f  a  
l e g a l  c o n c l u s i o n .  3  Am.Jur., 471. When 
t h e  a p p e l l a t e  c o u r t  i s  convinced t h a t  
a n  e x p r e s s  o r  i n f e r e n t i a l  f i n d i n g  of  t h e  
t r i a l  c o u r t  i s  w i t h o u t  s u p p o r t  of  any 
s u b s t a n t i a l  e v i d e n c e ,  i s  c l e a r l y  a g a i n s t  
t h e  weight  of  t h e  e v i d e n c e  o r  t h a t  t h e  
t r i a l  c o u r t  h a s  m i s a p p l i e d  t h e  law t o  
t h e  e s t a b l i s h e d  f a c t s ,  t h e n  t h e  d e c i s i o n  
i s  " c l e a r l y  e r r o n e o u s "  and t h e  a p p e l l a t e  
c o u r t  w i l l  r e v e r s e  because  t h e  t r i a l  
c o u r t  h a s  " f a i l e d  t o  g i v e  l e g a l  e f f e c t  
t o  t h e  e v i d e n c e "  i n  i t s  e n t i r e t y .  

Hol land v. Gross ,  89 So.2d 255, 258 ( F l a .  1956) 

' ~ c ~ a h o n ' s  t e s t i m o n y  was u n c o n t e s t e d  i n  t h a t  t h e  s t a t e  p r e -  
s e n t e d  no w i t n e s s e s  t o  c h a l l e n g e  it even though t h e  t r i a l  
c o u r t  o f f e r e d  t o  l e t  t h e  s t a t e  p r e s e n t  r e b u t t a l  e v i d e n c e  
(RR-63). While t h e  s t a t e  d i d  cross-examine D r .  McMahon, s h e  
n e v e r  r e t r e a t e d  o r  modi f i ed  h e r  e v a l u a t i o n  of  B a t e s ,  and 
i n  f a c t ,  t h e  s t a t e ' s  c ross -examina t ion  and t h e  c o u r t ' s  ex- 
amina t ion  a p p e a r  t o  b e  n o t h i n g  more t h a n  a r g u i n g  w i t h  t h e  
w i t n e s s .  See  e .g.  RR-96,106-107. 



C e r t a i n l y ,  t h e  t r i a l  c o u r t  i s  n o t  
a b s o l u t e l y  bound by e x p e r t  op in ion  
a s  t o  competency. On t h e  o t h e r  
hand, c o u r t s  should n o t  ignore  
uncontes ted e x p e r t  tes t imony 
p a r t i c u l a r l y  when s t r o n g l y  supported 
by o t h e r  r e l e v a n t  evidence.  Lane 
v .  S t a t e ,  388 So.2d 1022 (F l a .  1980) .  

Trucc i  v .  S t a t e ,  438 So.2d 396, 397 ( F l a .  4 th  DCA 1983) .  

See a l s o  Redondo v. Jessup ,  4 2 6  So.2d 1 1 4 6 ,  1147 (F l a .  

3d DCA 1983) .  This  except ion  t o  t h e  normal a p p e l l a t e  

s t anda rd  i s  e s p e c i a l l y  compell ing i n  c a p i t a l  c a s e s  w i th  

i t s  extreme concern f o r  imposing a  c o r r e c t  sen tence .  

The t r i a l  c o u r t  should impose a  sen tence  of dea th  on ly  

i f  a f t e r  weighing t h e  aggrava t ing  and m i t i g a t i n g  f a c t o r s ,  it 

has  found dea th  t h e  a p p r o p r i a t e  sen tence .  

I t  must be emphasized t h a t  t h e  
procedure  t o  be followed by t h e  
t r i a l  judges and j u r i e s  i s  n o t  a  
mere count ing  process  of X number 
of agg rava t ing  c i rcumstances  and Y 
number of m i t i g a t i n g  c i rcumstances ,  
b u t  r a t h e r  a  reasoned judgment a s  
t o  what f a c t u a l  s i t u a t i o n s  r e q u i r e  
t h e  impos i t ion  of dea th  and which 
can be s a t i s f i e d  by l i f e  imprison- 
ment i n  l i g h t  of t h e  t o t a l i t y  of t h e  
c i rcumstances  p r e s e n t .  

Thus, t h e  d i s c r e t i o n  charqed i n  
~ u r m a n  v. Georgia,  sup ra , - can  be 
c o n t r o l l e d  and chaneled u n t i l  t h e  
sen tenc ing  process  becomes a  m a t t e r  
of reasoned judgment r a t h e r  than  an 
e x e r c i s e  i n  d i s c r e t i o n  a t  a l l .  

S t a t e  v .  Dixon, 283 So.2d 1, 1 0  (F l a .  1972) .  

Thus because t h i s  i s  a  c a p i t a l  c a s e  and because D r .  



McMahon's t e s t imony  was u n c o n t r a d i c t e d ,  t h e  normal abuse  

of  d i s c r e t i o n  s t a n d a r d  i s  i n a p p l i c a b l e .  I n s t e a d ,  t h e  

c o u r t  h e r e  e r r e d  a s  a  m a t t e r  of  law i n  r e j e c t i n g  D r .  

McMahon's e x p e r t  op in ion  because  h e r  view of t h e  d e a t h  

p e n a l t y  "somehow c o l o r s  h e r  o b j e c t i v i t y  i n  t h e  m a t t e r , "  

and s h e  had n o t  made h e r s e l f  thoroughly  a c q u a i n t e d  w i th  

t h e  f a c t s  of  t h e  c a s g  (RR-167). Hol land,  sup ra .  A s  

such,  t h i s  Cour t  is  now c o r r e c t i n g  a n  e r roneous  a p p l i c a -  

t i o n  of a  r u l e  of  law r a t h e r  t han  look ing  f o r  an abuse  

of d i s c r e t i o n .  Canakar i s  v .  Canaka r i s ,  382 So.2d 1197 

( F l a .  1980 ) .  The r u l e  o f  law t h a t  t h e  t r i a l  c o u r t  ignored  

was t h a t  it must c o n s i d e r  a l l  r e l e v a n t  m i t i g a t i n g  evidence .  

Locke t t  v .  Ohio, 438 U.S. 586, 57 L.Ed.2d 973, 98 S.Ct.  

2954 (1978 ) ,  Eddings v .  Oklahoma, 455 U.S. 104,  71 L.Ed. 

2d 1, 102 S.Ct.  869 (1982) .  Consequent ly ,  t h e  normal t e s t  

f o r  a n  abuse  of  d i s c r e t i o n ,  whether  r e a s o n a b l e  men cou ld  

d i f f e r  a s  t o  t h e  p r o p r i e t y  of t h e  c o u r t ' s  a c t i o n ,  - i d .  a t  

1203, i s  i n a p p l i c a b l e .  I n s t e a d ,  i f  t h e  t r i a l  c o u r t  h e r e  

a p p l i e d  t h e  i n c o r r e c t  r u l e ,  r e v e r s a l  i s  mandated. 

B. The Cour t  was f a c t u a l l y  i n c o r r e c t  r ega rd ing  
McMahon's f a m i l i a r i t y  w i t h  t h e  c a s e  and h e r  
"oppos i t i on"  t o  t h e  d e a t h  p e n a l t y  a s  a f f e c t i n g  
h e r  op in ion .  

1. McMahon's f a m i l i a r i t y  w i th  t h e  c a s e .  

During t h e  s t a t e ' s  c ross-examinat ion and t h e  c o u r t ' s  

examinat ion of  D r .  McMahon, D r .  McMahon admi t t ed  s h e  had 

n o t  s een  t h e  photographs  of t h e  v i c t i m  (RR-81) ,  t a l k e d  w i th  



i n v e s t i g a t o r s  i n  t h e  c a s e ,  o r  r e a d  B a t e s '  s t a t e m e n t s  when 

q u e s t i o n e d  by t h e  p o l i c e  (RR-88). D r .  McMahon, however,  

was f a m i l i a r  w i t h  t h e  f a c t s  of  t h i s  c a s e .  She had 

t h e  p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t  (RR-88) which was 

g a t h e r e d  f rom t h e  r e c o r d s  of  t h e  c l e r k  of  c o u r t  and  t h e  

s t a t e  a t t o r n e y ' s  o f f i c e  (see PSI  a t  page  1).  She a l s o  

had a  copy o f  t h i s  C o u r t ' s  o p i n i o n  which i n c l u d e d  t h e  

t r i a l  c o u r t ' s  f i n d i n g s  i n  s u p p o r t  of  t h e  d e a t h  s e n t e n c e  

(RR-87). F i n a l l y ,  s h e  had B a t e s '  i n i t i a l  and  r e p l y  

b r i e f s  which gave  a  f a c t u a l  summary of  t h e  e v e n t s  

s u r r o u n d i n g  t h i s  murder  (RR-87-88). S i g n i f i c a n t l y ,  t h e  

s t a t e m e n t  of  t h e  f a c t s  i n  B a t e s '  i n i t i a l  b r i e f  t o l d  o f  

t h e  p o l i c e  o f f i c e r ' s  i n t e r r o g a t i o n  o f  B a t e s  and  B a t e s '  

s u b s e q u e n t  a l t e r a t i o n s  t o  h i s  s t o r y .  See ~ a t e s '  i n i t i a l  

b r i e f  a t  p a g e s  5-6. To s a y  t h a t  D r .  McMahon d i d  n o t  

have  a  tho rough  f a c t u a l  b a s i s  f o r  h e r  o p i n i o n  i s  s imply  
2 

i n  e r r o r .  She c e r t a i n l y  had a s  much i n f o r m a t i o n  a s  s h e  

would have  had  had s h e  conduc ted  a  p r e t r i a l  competency 

h e a r i n g .  

Moreover,  B a t e s  i s  unaware of  any c a s e  which s a y s  t h a t  

a  p s y c h o l o g i s t  must  t a l k  w i t h  i n v e s t i g a t o r s  o r  view 

pho tographs  o f  t h e  v i c t i m  o r  crime s c e n e  i n  o r d e r  t o  r e n d e r  

a  v a l i d  o p i n i o n .  I n  a s e n s e ,  t h e  a c t u a l  f a c t s  of  t h e  case 

assume minor  i m p o r t a n c e  a s  t h e  o b j e c t  of  t h e  e x a m i n a t i o n  i s  

t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  and  n o t  t o  d e t e r m i n e  t h e  

' ~ ~ ~ a r e n t l ~ ,  t h e  t r i a l  c o u r t  n e v e r  r e a d  what  D r .  McMahon 
had r ev iewed .  



truth of what he said. Jones v. State, 289 So.2d 725, 

727 (Fla. 1974). The cases Bates has found uniformly 

agree that the personal interview is a prerequisite 

in order to render a valid opinion of a subject's mental 

condition. Jones, Murphy v. State, 252 So.2d 385  l la. 

3d DCA 1971), Rollerson v. United States, 343 ~ . 2 d  269, 

274 (CA DC 1964) ("The basic tool of psychiatric study 

remains the personal interview..."). See, Bonnie and 

Slobogin, The Role of Mental Health Professionals in 

the Criminal Process: The Case for Informed Speculation, 

66 Va. L.Rev. 427, 496 (1980). 

Recently, the American Bar Association adopted 

criminal justice mental health standards, and Standard 

7-3.11 presents the qualifications for testifying about 

a person's mental condition. Of particular significance 

is subparagraph (a) (iii) : 

STANDARD 7-3.11. EXPERT WITNESSES: QUALI- 
FICATIONS FOR TESTIFYING 
ABOUT A PERSON'S MENTAL 
CONDITION. 

(a) QUALIFICATIONS. EXPERT OPINION 
TESTIMONY ABOUT A PERSON'S MENTAL CONDITION 
IS DESIGNED TO ASSIST THE TRIAL FACTFINDER. 
BECAUSE SUCH TESTIMONY OFTEN ASSUMES EXTRA- 
ORDINARY IMPORTANCE IN CASES THAT INVOLVE A 
PERSON'S MENTAL CONDITION. NO WITNESS SHOULD 
BE QUALIFIED BY THE COURT TO PRESENT EXPERT 
OPINION TESTIMONY ON A PERSON'S MENTAL 
CONDITION UNLESS THE COURT DETERMINES THAT 
THE WITNESS: 

(iii) HAS PERFORMED AN ADEQUATE 
EVALUATION, INCLUDING A PERSONAL INTERVIEW 
WITH THE INDIVIDUAL WHOSE MENTAL CONDITION 



IS IN QUESTION, RELEVANT TO THE LEGAL 
AND CLINICAL MATTER(S) UPON WHICH THE 
WITNESS IS BEING CALLED TO TESTIFY. 

American Bar Association, Standing Committee on Association 

Standards for Criminal Justice, Proposed Criminal Justice 

Mental Health Standards. 

As the commentary makes clear, the standard rejects the 

hypothetical question and courtroom observation as being a 

legitimate sole basis for expressing an opinion upon a 
3 

subject's mental condition. The conclusion drawn is that 

the personal interview is crucial to making an evaluation, 

as it is from that meeting that the expert draws his conclu- 

sions. See Rollerson, supra, at 274. 

In this case Dr. McMahon conducted a 5 1/2 to six 

hour evaluation of Bates (RR-70). That evaluation involved 

intellectual, personality and memory type evaluations (RR-71). 

Following that phase, Dr. McMahon conducted an "intensive 

30n the other hand, the United States Supreme Court in 
Barefoot v. Estelle, 463 U.S. 880, 77 L.Ed.2d 1090, 102 
S.Ct. 3383 (1984) held that a hypothetical question is 
an acceptable alternative to a personal examination. 
Id. at 903-905. The American Bar Association has - 
rejected the hypothetical question alternative to the 
personal interview examination because of the 
incompleteness of the information available to put in 
the question. See Commentary to Standard 7-3.11, ABA 
Standing Committee on Association Standards for 
Criminal Justice, Proposed Criminal Justice Mental 
Health Standards. Nevertheless, if the hypothetical 
question can form the basis for an evaluation, surely 
the fact that Dr. McMahon, in this case, did not see 
the photographs or talk to investigators does not, as 
a matter of law, render her opinion inadmissible. 



d i a g n o s t i c  i n t e rv i ew . "  (RR-71). She a l s o  s p e n t  an hour 

w i th  Ba tes  j u s t  l e t t i n g  him t e l l  h i s  s t o r y  (RR-71). 

That  she  l i s t e n e d  t o  Ba tes  t e l l  h i s  v e r s i o n ,  however, 

does  n o t  mean she  based h e r  e v a l u a t i o n  upon t h e  assumption 

t h a t  what he  t o l d  h e r  was t r u e .  C i rack  v. S t a t e ,  2 0 1  

So.2d 706 ( F l a .  1967) .  

To t h e  c o n t r a r y ,  D r .  McMahon r e p e a t e d l y  s a i d  she  

accep t ed  t h e  j u r y ' s  v e r d i c t  and t h e  f a c t s  suppo r t i ng  it. 

THE COURT: Why do you approach him 
on t h e  avenue t h a t  even though a  j u ry  ha s  
found you g u i l t y ,  I d o n ' t  t h i n k  y o u ' r e  
g u i l t y ?  

THE WITNESS: I--Your Honor, I ' m  n o t  
s u r e  where you g o t  t h e  i d e a  I approached 
him from t h a t  p o i n t  of view. I approached 
him from t h e  p o i n t  of  view t h a t  h e  had 
committed t h i s  a c t .  I mean, t h a t ' s  it; 
t h a t ' s  what ha s  been found; t h a t ' s  what 
h e ' s  been sen tenced  f o r ,  t h a t ' s  it; and 
t h e  man d e n i e s  t o  m e  t h a t  he  ha s  done it, 
I can say ,  you know, a  l o t  of  t h i n g s  
about  t h a t ,  b u t  I c a n ' t  make him t e l l  m e  
any th ing  any d i f f e r e n t .  

(RR-104) - (see a l s o  RR-89-90,94,95). 

I n  f a c t ,  D r .  McMahon s a i d  Ba tes  dece ived  himself  more 
4 

t h a n  anyone else (RR-100). 

A s  i n  McKenzie v.  S t a t e ,  332 So.2d 48 (F l a .  2d DCA 

1978) and Jones  v.  S t a t e ,  289 So.2d 725 (F l a .  1 9 7 4 ) ,  it 

i s  e v i d e n t  t h a t  D r .  McMahon was "no t  i n t e r e s t e d  i n  whether 

t h e  d e f e n d a n t ' s  s t a t e m e n t s  t o  [he r ]  a r e  t r u e  o r  f a l s e .  

 hat i s ,  Ba tes  adamantly den ied  committing t h e  murder 
(RR-80,108,115) which i s  c o n s i s t e n t  w i th  h i s  dynamics 
(RR-109). 



[She] merely evaluates the statements made by the defendant 

during the course of the interview. Jones at 727. 

Q Okay, and that decision, your 
expert opinion is based upon numbers 
and numbers of years of study and 
examination of what you have done 
throughout your career and what he 
told you? 

A And, the testing which goes 
beyond what he tells us. 

Q But, that's what he tells you 
is very important? 

A Is what? 

Q Very important. 

A What the individual says is 
oftentimes less important than the 
test material, okay, because they can 
distort, they can try and run a sham, 
or they can try to con, or they can try 
to do everything, and I'm assuming that 
many people in this situation are 
going to give self-serving statements; 
but they don't know what is a healthy 
versus unhealthy response on a Rorschach 
Block. 

Thus, assuming that Dr. McMahon did not have the facts 

of this case, that assumption would not have necessarily 

invalidated her opinion. Nevertheless, Dr. McMahon did 

have all the essential facts concerning this case when she 

conducted her personal interview with Bates. Thus the 

court was factually wrong when it said she did not have 

a thorough factual basis upon which to base her opinion 

of Bates, and the court also erred as a matter of law in 

rejecting her testimony because it assumed that a detailed 



factual knowledge of the case was essential to render a 

valid opinion. That, however, has never been the law. 

See Jones, supra. 

Accepting the court's rationale means that the examiner, 

before she conducts her examination, - flust examine all of 

the evidence in a case and talk with all the investigators 

involved before she can render a valid opinion of the 

defendant's mental condition. That requirement borders on 

the ludicrous. What relevance to Bates' mental condition 

did the photographs of the victim or of the crime scene 

in this case have to this case? (RR-81). Yet the trial 
5 

court asked Dr. McMahon if she had seen them. Perhaps by 

looking at the photographs, the trial court thought Dr. 

McMahon would soften her opinion of Batesf mental condition 

because of the terrible act Bates had done. But that 

would have then involved Dr. McMahon in the sort of forensic 

perjury that the court said she committed because of her 

position on the death penalty. 

C. Dr. McMahonls "opposition" to the death 
penalty. 

The prosecutor, immediately before Dr. McMahon was 

excused, asked the following questions: 

THE COURT: Okay, that's all of the 
questions I have. 

5 Dr. McMahon clearly saw this murder as being very tragic 
(RR-119-120) and nothing in her testimony can even 
remotely suggest that she slanted her opinion because of 
some sympathy for Bates. See e.g. RR-100. 
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MR. DAVIS: I d o n ' t  have any o t h e r  
q u e s t i o n s ,  Your Honor. 

MR. APPLEMAN: One q u e s t i o n ,  Your 
Honor. 

BY MR. APPLEMAN: 

Q Do you b e l i e v e  i n  t h e  d e a t h  
p e n a l t y  ? 

A Do I b e l i e v e  i n  i t ?  

Q Y e s .  

A I t  e x i s t s ,  I have t o  b e l i e v e  
i n  it. 

Q Do you a g r e e  w i th  i t ?  

A From a  c l i n i c a l  p o i n t  of view, 
no,  sir .  I d o n ' t  t h i n k  it does  any good. 

Q P e r s o n a l l y ?  

A No. 

MR. APPLEMAN: Thank you. 

The c o u r t  t h e n  engaged D r .  McMahon i n  a  d i s c u s s i o n  of  

t h e  d e t e r r e n t  e f f e c t  of  t h e  d e a t h  p e n a l t y  (RR-125-127,129- 

130 ) .  Apparent ly  from t h i s  exchange,  t h e  c o u r t  j u s t i f i e d  

r e j e c t i n g  D r .  McMahon's op in ion  because  

I t h i n k  h e r  views on t h e  dea th  p e n a l t y  
somehow c o l o r s  h e r  o b j e c t i v i t y  i n  
t h e  m a t t e r .  

A s  a  m a t t e r  of f a c t ,  t h e  c o u r t  was wrong, and a s  a 

m a t t e r  of  law, t h e  c o u r t  e r r e d  i n  r e j e c t i n g  D r .  McMahon's 

t e s t imony .  



1. Dr. McMahon's "beliefs." 

It is evident from Dr. McMahonls statements that her 

"opposition" to the death penalty was on a clinical, 

intellectual, abstract, or academic level and that her 

"opposition" had not interfered with her ability to per- 

form objective evaluations. Her objectivity was most 

clearly demonstrated by the fact that she had performed 

17 evaluations in connection with clemency hearings for 

death row inmates (R-125). These examinations typically 

went beyond the legal focus of sanity or competency, and 

she had the freedom to look at anything for use as 

possible clemency (RR-128). Surely, under such loose 

restrictions, if she wanted to express her opposition to 

the death penalty, this would have been the easiest place 

to do so. After all, this Court has rejected mere 

personality disorders as mitigation, Hargrave v. State, 

366 So.2d 1 (Fla. 1979), Sireci v. State, 399 So.2d 964 

(Fla. 1981), yet if Dr. McMahon were willing to express 

her "opposition" to the death penalty she could easily 

have done so by recommending clemency to people who have 

such disorders. 

Instead, whatever her intellectual opposition to the 

death penalty may be, in 15 of those 17 clemency examina- 

tions, Dr. McMahon did not recommend clemency (RR-128). 

Obviously, along with Dr. McMahonls belief that the death 

penalty is not a deterrent statistically is the conviction 

that there are people for whom the death penalty law was 



written. In short, her general opposition to the death 

penalty has not interfered with her objectivity. 

If Bates has shown her objectivity, neither the 

court or the state made any effort to explain or 

specifically demonstrate how Dr. McMahon's beliefs in 

any way distorted her evaluation of Bates in this case. 

The state did not object to her qualifications as an 

expert (RR-70), Bystrom v. Equitable Life Assurance, 416 

So.2d 1133 (Fla. 3d DCA 1982), and it only asked a couple 

of questions concerning her beliefs about the death penalty. 

Of those questions, none of them focused upon Dr. McMahon's 

examination in this case and how her opposition to the 

death penalty may have affected her evaluation in this case. 

Similarly, the court never was able to link Dr. 

McMahon's general objections to the efficacy of the death 

penalty to this case. All it could say was that Dr. 

McMahon's opposition "somehow" colored her opinion. The 

court could point to no specific distortion due to her 

beliefs that significantly altered her evaluation. 

Rejecting her testimony because of her death penalty 

views, as a matter of law, was error. 

2. The court's legal error 

In Mann v. State, 420 So.2d 578 (Fla. 1982) this Court 

said that the trial court should make its findings of 

mitigation crystal clear. Conversely, if the court rejects, 



i n  t o t a l ,  t h e  u n r e b u t t e d ,  u n c o n t r a d i c t e d  t e s t imony  of  an 

e x p e r t  t e s t i f y i n g  a t  t h e  p e n a l t y  phase  of  a  t r i a l ,  t h o s e  

r e a s o n s  f o r  do ing  s o  shou ld  a l s o  b e  c r y s t a l  c l e a r .  

T h i s  Cour t  i n  S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1972) 

s a i d  t h a t  u l t i m a t e l y  impos i t i on  of a  dea th  s e n t e n c e  

shou ld  n o t  be  d i s c r e t i o n a r y  b u t  based upon a  reasoned  

judgment . 
I n  t h i s  c a s e ,  t h e  t r i a l  c o u r t ' s  r e a s o n s  f o r  r e j e c t i n g  

D r .  McMahon's t e s t imony  do n o t  have s u p p o r t  i n  t h e  r e c o r d  

o r  t h e  r e q u i r e d  c r y s t a l  c l a r i t y .  There i s  l i t t l e  

r ea son ing  e v i d e n t  i n  t h e  c o u r t ' s  r e j e c t i o n  of  D r .  

McMahon's t e s t imony ,  and it i s  obv ious  t h a t  t h e  t r i a l  

c o u r t  r e j e c t e d  h e r  op in ion ,  n o t  because  it was d e f e c t i v e ,  

b u t  because  t h e  c o u r t  d i d  n o t  l i k e  it. R e j e c t i n g  it f o r  

t h a t  r e a s o n ,  however, was comple te ly  a r b i t r a r y ,  and t h i s  

Cour t  shou ld  remand f o r  r e s e n t e n c i n q  o r  impos i t i on  of  a  

l i f e  s en t ence .  Good r e a s o n s  e x i s t  f o r  doing so .  

D. The m i t i g a t i n g  f a c t o r s  p r e s e n t  

The c o u r t  i n  r e s e n t e n c i n g  Ba tes  t o  d e a t h  merely  

r e s t a t e d  i t s  o r i g i n a l  o r d e r  concern ing  t h e  p r e sence  of 

m i t i g a t i n g  f a c t o r s :  

A f t e r  s t u d y i n g ,  c o n s i d e r i n g  and 
weighing a l l  t h e  ev idence  i n  t h e  c a s e ,  
t h e  Cour t  makes t h e  fo l l owing  f i n d i n g s  
of  f a c t  a s  t o  t h e  m i t i g a t i n g  circum- 
s t a n c e s .  

The Cour t  h a s  t a k e n  i n t o  accoun t  
t h e  t e s t imony  of  t h e  de f endan t  and t h e  
d e f e n d a n t ' s  f a t h e r .  The Cour t  f i n d s  



t h a t  t h e  d e f e n d a n t  h a s  no s i g n i f i c a n t  
h i s t o r y  of p r i o r  c r i m i n a l  a c t i v i t y .  
The Cour t  h a s  c o n s i d e r e d  a l l  t h e  
p o s s i b l e  m i t i g a t i n g  c i r c u m s t a n c e s  
l i s t e d  under  F l o r i d a  S t a t u t e  921.141 
( 6 )  and any o t h e r s  t h a t  might  a p p l y .  
The Cour t  f i n d s ,  however, t h a t  t h e  
t e s t i m o n y  and c i r c u m s t a n c e s  do n o t  
s u p p o r t  any o t h e r  m i t i g a t i n g  circum- 
s t a n c e s .  Even i f  t h e  C o u r t  de te rmined  
t h a t  each m i t i g a t i n g  f a c t o r  r a i s e d  
by t h e  d e f e n d a n t  had been e s t a b l i s h e d ,  
t h a t  would n o t  outweigh t h e  overwhelm- 
i n g  ev idence  of  a g g r a v a t i n g  c i r c u m s t a n c e s  
e s t a b l i s h e d  by t h e  t e s t i m o n y  i n  t h i s  c a s e .  

(RR-41-42). Unl ike  t h e  o r i g i n a l  s e n t e n c i n g  h e a r i n g ,  

however, t h e  t r i a l  c o u r t  a t  t h e  r e s e n t e n c i n g  h e a r i n g  

had s i g n i f i c a n t  new m i t i g a t i n q  e v i d e n c e  t h a t  it chose  

n o t  t o  c o n s i d e r .  A s  a  m a t t e r  of  law, t h i s  was e r r o r .  

Eddings v .  Oklahoma, 455 U.S. 104,  71 L.Ed.2d 1, 102 

1. D r .  McMahon's t e s t i m o n y  

D r .  McMahon u n e q u i v o c a l l y  s a i d  t h a t  t h e  two 

s t a t u t o r y  m i t i g a t i n g  f a c t o r s  found i n  S e c t i o n  921.141 

( 6 )  ( b )  ( f )  , F l o r i d a  S t a t u t e s  (1983) a p p l i e d  t o  B a t e s  

Q Would you s a y  t h a t  M r .  B a t e s  was 
under  t h e  i n f l u e n c e  of a n  ext reme o r  
s i g n i f i c a n t  emot iona l  d i s t u r b a n c e ?  

A You mean a t  t h e  t ime?  

Q A t  t h e  t i m e .  

A I have  t o  s a y  t h a t  based on what 
my u n d e r s t a n d i n g  of h i s  b e h a v i o r  was, 
t h e  a c t ,  i t s e l f ,  I would have  t o  s a y  
y e s .  

Q Would you s a y  t h a t  t h e  c a p a c i t y  of  
B a t e s  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of 



h i s  conduc t  o r  t o  t h e  conform 
t o  t h e  r e q u i r e m e n t s  of law was 
s u b s t a n t i a l l y  impa i red?  

A Y e s .  A l l  of t h e s e  a r e  w i t h i n  
a  r e a s o n a b l e  d e g r e e  of  p s y c h o l o g i c a l  
p r o b a b i l i t y .  

(RR-85-86). T h i s  t e s t i m o n y  was n e v e r  c h a l l e n g e d ,  r e b u t t e d ,  

o r  c o n t r a d i c t e d  by t h e  s t a t e  o r  c o u r t ,  y e t  t h e  c o u r t  chose  

t o  i g n o r e  it. 

I n  Eddings v .  Oklahoma, s u p r a ,  t h e  t r i a l  c o u r t  r e j e c t e d ,  

a s  a  m a t t e r  of  law, m i t i g a t i n g  ev idence  of Eddings '  

t r o u b l e d  you th .  I n  r e v e r s i n g  t h e  t r i a l  c o u r t ' s  subsequen t  

i m p o s i t i o n  of  t h e  d e a t h  s e n t e n c e ,  t h e  Uni ted  S t a t e s  Supreme 

Cour t  s a i d :  

W e  f i n d  t h a t  t h e  l i m i t a t i o n s  
p l a c e d  by t h e s e  c o u r t s  upon t h e  
m i t i g a t i n g  e v i d e n c e  t h e y  would 
c o n s i d e r  v i o l a t e d  t h e  r u l e  i n  
L o c k e t t .  J u s t  a s  t h e  S t a t e  may n o t  
by s t a t u t e  p r e c l u d e  t h e  s e n t e n c e r  
from c o n s i d e r i n g  any m i t i g a t i n g  
f a c t o r ,  n e i t h e r  may t h e  s e n t e n c e r  
r e f u s e  t o  c o n s i d e r ,  a s  a  m a t t e r  of  
law, any r e l e v a n t  m i t i g a t i n g  
ev idence .  I n  t h i s  i n s t a n c e ,  it was 
a s  i f  t h e  t r i a l  judge had 
i n s t r u c t e d  a  j u r y  t o  d i s r e g a r d  t h e  
m i t i g a t i n g  e v i d e n c e  Eddings 
p r o f f e r e d  on h i s  b e h a l f .  The 
s e n t e n c e r ,  and t h e  C o u r t  of 
C r i m i n a l  Appeals  on rev iew,  may 
d e t e r m i n e  t h e  weight  t o  b e  g i v e n  
r e l e v a n t  m i t i g a t i n g  ev idence .  But 
t h e y  may n o t  g i v e  it no  w e i g h t  by 
e x c l u d i n g  such e v i d e n c e  from 
t h e i r  c o n s i d e r a t i o n .  

6  
I d .  a t  113-115 ( f o o t n o t e s  o m i t t e d ) .  - 

6 ~ h e  purpose  of m i t i g a t i n g  ev idence  i s  t o  a m e l i o r a t e  t h e  
- - 

enormity  of a  d e f e n d a n t ' s  g u i l t .  Eutzey v .  S t a t e ,  458 So. 
2d 755 ( F l a .  1 9 8 4 ) .  Here, D r .  McMahon's t e s t i m o n y  had obv ious  
r e l e v a n d e  t o  t h e  c o r r e c t n e s s  of  t h e  d e a t h  s e n t e n c e .  I t  would 
have  a l s o  had r e l e v a n c e  on t h e  i s s u e  of  B a t e s '  p r e m e d i t a t i o n  
(RR-86). S q u i r e s  v .  S t a t e ,  450 So.2d 208 ( F l a .  1 9 8 4 ) .  



H e r e ,  t h e  t r i a l  c o u r t ,  by exc lud ing  Dr.-McMahon's 

t e s t imony ,  h a s  r e f u s e d  t o  c o n s i d e r  a s  a  m a t t e r  of  law 

t h e  two a p p l i c a b l e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  I n  

Pope v. S t a t e ,  4 4 1  So.2d 1073 ( F l a .  1983) t h i s  Cour t  

c i t e d  Eddings f o r  t h e  p r o p o s i t i o n  t h a t  t h e  t r i a l  c o u r t  

must c o n s i d e r  a l l  ev idence  o f f e r e d  i n  m i t i g a t i o n .  The 

t r i a l  c o u r t  i n  Pope had g iven  s e r i o u s  c o n s i d e r a t i o n  t o  

t h e  m i t i g a t i n g  ev idence  a s  t h i s  Cour t  s a i d  was demonst ra ted  

by r e a d i n g  t h e  t r a n s c r i p t  of t h e  c o u r t ' s  p roceed ings  and 

d i s c u s s i o n  of t h e  ev idence  i n  i t s  s e n t e n c i n g  o r d e r .  

Here no s i m i l a r  ev idence  o f  such c o n s i d e r a t i o n  e x i s t s .  

Desp i t e  D r .  McMahonUs tes t imony  (and o t h e r  m i t i g a t i n g  

e v i d e n c e ) ,  t h e  c o u r t ' s  s e n t e n c i n g  o r d e r  makes no  mention 

of it. I n  f a c t ,  t h e  c o u r t ' s  s e n t e n c i n g  o r d e r  a t  t h e  

r e s e n t e n c i n g  was e x a c t l y  t h e  same one it had e n t e r e d  i n  

i t s  o r i g i n a l  s e n t e n c i n g  ( less ,  of c o u r s e ,  t h e  two i n v a l i d  

a g g r a v a t i n g  f a c t o r s ) .  Unl ike  t h e  t r i a l  c o u r t  i n  Pope, 

t h i s  Cour t  d i d  n o t  s e r i o u s l y  c o n s i d e r  t h e  o f f e r e d  m i t i g a t -  

i n g  t e s t imony  of  D r .  McMahon. 

On t h e  o t h e r  hand, i f  t h e  t r i a l  c o u r t  d i d  c o n s i d e r  

D r .  McMahon's t e s t imony ,  t h a t  f a c t  i s  n o t  c l e a r .  I n  

Mann v .  S t a t e ,  420 So.2d 578 ( F l a .  1982) a  p s y c h i a t r i s t  

s a i d  t h a t  Mann m e t  t h e  two s t a t u t o r y  m i t i g a t i n g  f a c t o r s  

found i n  S e c t i o n  921.141 ( 6 )  ( b )  ( f )  , F l o r i d a  S t a t u t e s  

( 1981 ) ,  y e t  t h e  t r i a l  c o u r t  d i d  n o t  e x p r e s s l y  f i n d  t h o s e  

two m i t i g a t i n g  f a c t o r s .  What m i t i g a t i o n  t h e  t r i a l  c o u r t  

d i d  f i n d  was ambigious ,  and i n  remanding f o r  a  new 



s e n t e n c i n g  h e a r i n g ,  t h i s  Cour t  s a i d :  

The t r i a l  j udge ' s  f i n d i n g s  i n  
r e g a r d  t o  t h e  d e a t h  s e n t e n c e  
shou ld  be  unmis takab le  c l a r i t y  
s o  t h a t  w e  can  p r o p e r l y  review 
them and n o t  s p e c u l a t e  a s  t o  
what he  found; t h i s  c a s e  does  
n o t  m e e t  t h a t  t e s t .  

Mann a t  581. 

A t  b e s t ,  t h e  t r i a l  c o u r t ' s  f i n d i n g s  i n  t h i s  c a s e  re- 

ga rd ing  t h e  new m i t i g a t i n g  ev idence  i s  ambiguous. Under 

t h e  r a t i o n a l e  of  Mann, t h i s  c a s e  must be r e v e r s e d  f o r  

r e s e n t e n c i n g .  

The t r i a l  c o u r t ' s  r e j e c t i o n  of D r .  McMahon's 

t e s t imony  a l s o  a f f e c t e d  t h e  we igh t  t h a t  t h e  c o u r t  

shou ld  have g iven  t h e  a g g r a v a t i n g  f a c t o r s ,  e s p e c i a l l y  

S e c t i o n  921.141 ( 5 )  ( h )  , F l o r i d a  S t a t u t e s  (1983) ( e s p e c i a l l y  

he inous ,  a t r o c i o u s ,  o r  c r u e l ) .  K i l l i n g s  t h a t  a r e  t h e  

d i r e c t  p roduc t  of a n  emot iona l  r a g e  o r  menta l  i l l n e s s  

a r e  n o t  he inous ,  a t r o c i o u s ,  o r  c r u e l .  Huckaby v .  S t a t e ,  

343 So.2d 29 ( F l a .  1977 ) ;  H a l l i w e l l  v .  S t a t e ,  323 So.2d 

557 ( F l a .  1975 ) .  Murderers  under t h e  sway o f  p a s s i o n  o r  

i l l n e s s  a r e  presumably unab le  t o  en joy  t h e  s u f f e r i n g s  of  

o t h e r s  and though t h e  method of  k i l l i n g  i s  shocking,  it 

i s  n e v e r t h e l e s s  n o t  e s p e c i a l l y  he inous ,  a t r o c i o u s ,  o r  

c r u e l  because  t h e  menta l  o r  emot iona l  t u r m o i l  c a u s e s  t h e  

murder,  n o t  t h e  de f endan t .  Mann v .  S t a t e ,  sup ra ,  Jones  

v. S t a t e ,  322 So.2d 615 ( F l a .  1976 ) ;  M i l l e r  v .  S t a t e ,  

332 So.2d 65 ( F l a .  1976 ) .  



So it i s  i n  t h i s  c a s e .  I n  some way, Renee White 

t r i g g e r e d  B a t e s ,  and i n  an  e m o t i o n a l ,  u n c o n t r o l l a b l e  

e r u p t i o n ,  h e  k i l l e d  h e r .  

THE COURT: And, from t h a t  you 
f i n d  t h e r e ' s  no p r e m e d i t a t i o n  i n  t h i s  
c a s e ?  You w e r e  emphat ic  a b o u t  t h a t .  

THE WITNESS: Your Honor, 
e v e r y t h i n g  a b o u t  t h i s  man would 
s u g g e s t  t h a t  upon r e f l e c t i o n  h e  
would n o t  have done t h i s .  

Q H e  was a b l e  t o  f u l l y  form t h e  
c o n s c i o u s  i n t e n t  t o  do t h o s e  
p a r t i c u l a r  a c t s ,  t o  r o b  h e r  of 
h e r  r i n g ,  t o  a t t e m p t  t o  s e x u a l l y  
a s s a u l t  h e r ,  and t o  remove h e r  
from t h a t  S t a t e  Farm b u i l d i n g ?  

A I d o n ' t  q u e s t i o n  t h a t  h e  was 
c a p a b l e  of do ing  t h o s e  b e h a v i o r s .  
I q u e s t i o n  t h e  f u l l y  formed 
c o n s c i o u s  i n t e n t .  I would ques-  
t i o n  t h a t .  

Q But ,  based  upon t h a t ,  y o u ' r e  
a b l e  t o  s a y  h e  was under  
d imin i shed  c a p a c i t y  a t  t h e  t ime?  

A I ' m  s a y i n g  t h a t  when t h i s  man 
becomes e m o t i o n a l l y  a r o u s e d ,  h i s  
a b i l i t y  t o  c o g n a t e ,  h i s  a b i l i t y  
t o  t h i n k  c l e a r l y  i s  s e v e r e l y  
impa i red .  H e  becomes d i s o r g a n i z e d .  

A s  h e i n o u s ,  a t r o c i o u s ,  and c r u e l  a s  t h i s  murder was, 

it i s  obv ious  t h a t  B a t e s '  emot iona l  c o n d i t i o n  c o n t r o l l e d  

h i s  a c t s .  A s  such t h e  murder was n o t  e s p e c i a l l y  h e i n o u s ,  

a t r o c i o u s ,  o r  c r u e l .  



2 .  B a t e s '  l i f e s t y l e  

Ba tes  does  n o t  have a  c r i m i n a l  v a l i d  sys tem (RR-76), 

and he  i s  n o t  c r i m i n a l l y  i n c l i n e d  (RR-109). S t r o n g e r ,  

h i s  v a l u e s  a r e  i n  a cco rd  w i th  t h o s e  of ave r age  America 

(RR-76). S i g n i f i c a n t l y ,  t h e  ev idence  p r e s e n t e d  a t  t h e  

r e s e n t e n c i n g  h e a r i n g  suppor ted  t h i s  conc lu s ion .  

Ba t e s  was mar r i ed ,  and he  had two c h i l d r e n .  

A t  t h e  t i m e  o f  t h e  c r ime  he  was employed (and had been 

employed f o r  two y e a r s ) .  H i s  s u p e r v i s o r ,  Raymond 

O'Br ien ,  t r u s t e d  Ba t e s  (RR-139); Ba t e s  r o u t i n e l y  

d e l i v e r e d  e i g h t  t o  twenty-two thousand d o l l a r s  worth of  

paper  p roduc t s  i n  a  r o u t e  t h a t  extended from T a l l a h a s s e e  

t o  Panama C i t y  (RR-140). While Ba t e s  a l s o  handled t h e  

money, M r .  O'Brien s a i d  Ba t e s  never  s t o l e  any p r o d u c t s  

o r  money from him (RR-140). H i s  cus tomers  neve r  

complained abou t  him (RR-139), and h e  was p o l i t e  

(RR-139). Ba t e s ,  i n  s h o r t ,  was an  h o n e s t ,  hard-working 

man. 

What i s  more h i s  m i l i t a r y  c a r e e r  w i th  t h e  N a t i o n a l  

Guard was, i f  n o t  d i s t i n g u i s h e d ,  average .  Bates was 

t r a i n e d  a s  a n  infant ryman and had a  s i x  y e a r  e n l i s t m e n t  

a t  t h e  end of  which he  was d i s c h a r g e d  honorably  (RR-143- 

1 4 4 ) .  A s  a n  e n l i s t e d  man w i th  t h e  g r ade  of s p e c i a l i s t  

f o u r t h  c l a s s ,  Ba t e s  was never  c o u r t - m a r t i a l e d  o r  o t h e r -  

w i s e  d i s c i p l i n e d  (RR-143-144). I n  s h o r t ,  h e  s e rved  an 

ave rage  t o u r  o f  du ty .  



H i s  n e i g h b o r s ,  f r i e n d s ,  and a c q u a i n t a n c e s  a l l  

u n i f o r m l y  saw him a s  a  good boy a s  h e  grew up (RR-133- 

138) . H e  was a  " t y p i c a l  y o u n g s t e r . "  (RR-135) . H e  

n e v e r  was v i o l e n t  and was a lways  c o u r t e o u s  and p o l i t e  

(RR-135). 

I n  sum, B a t e s  was a n  a v e r a g e  man t r y i n g  t o  p r o v i d e  

f o r  h imse l f  and h i s  f a m i l y .  Under Eddings ,  t h e  f a c t  

t h a t  t h e  t r i a l  c o u r t  s a i d  t h a t  it had h e a r d  n o t h i n g  

new (RR-164) when o b v i o u s l y  it had i s  r e v e r s i b l e  e r r o r .  

What t h e  r e s e n t e n c i n g  h e a r i n g  c l e a r l y  e s t a b l i s h e d  w e r e  

t h r e e  m i t i g a t i n g  f a c t o r s  i n  a d d i t i o n  t o  t h e  one  (no  

s i g n i f i c a n t  c r i m i n a l  h i s t o r y )  t h e  c o u r t  had found i n  t h e  

f i r s t  s e n t e n c i n g  h e a r i n g .  I n  a d d i t i o n ,  t h e r e  was 

e v i d e n c e  B a t e s  c o u l d  n o t  have  l e g a l l y  p r e m e d i t a t e d  

t h i s  murder ( R R - 1 1 1 ) .  F i n a l l y ,  i n  l i g h t  of  t h e  e x p l o s i o n  

of B a t e s '  emot iona l  c o i l e d  s p r i n g ,  t h e  t h r e e  remaining 

a g g r a v a t i n g  f a c t o r s  s h r i n k  i n  s i g n i f i c a n c e .  

B a t e s ,  t h e r e f o r e ,  a s k s  t h i s  Honorable C o u r t  t o  

r e v e r s e  t h e  t r i a l  c o u r t ' s  s e n t e n c e  of  d e a t h  and remand 

w i t h  i n s t r u c t i o n s  t o  impose a  s e n t e n c e  of  l i f e  w i t h o u t  

t h e  p o s s i b i l i t y  of p a r o l e  f o r  25 y e a r s .  



V I  CONCLUSION 

Based upon t h e  a rguments  p r e s e n t e d  h e r e ,  B a t e s  

r e s p e c t f u l l y  a s k s  t h i s  Honorable  C o u r t  t o  reverse t h e  

t r i a l  c o u r t ' s  s e n t e n c e  of  d e a t h  and  e i t h e r  remand f o r  

a  new s e n t e n c i n g  h e a r i n g  o r  remand w i t h  i n s t r u c t i o n s  

t o  impose a  s e n t e n c e  of  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  

of  p a r o l e  f o r  25 y e a r s .  
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