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Statement of the Case and Facts 

The Fourth District Court of Appeal has certified the 

following question to the Court as one of great public 

importance: 

Does the Florida Workers' Compensation Law 
preclude actions by employees against their 
corporate employers for intentional torts 
even though the injuries were incurred 
within the scope of their employment? 

This case is presented in the narrow procedural 

context of a dismissal of plaintiffs' complaint for failure to 

state a cause of action. While there are minor disputes 

between the parties as to what the dismissed complaint asserts 

as being the facts at issue, Florida Power & Light Company 

("FP&LH) accepts the facts as presented in plaintiff Fisher's 

Second Amended Complaint and here addresses only the question 

as certified by the district court of appeal. 
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Interest of Amicus Curiae 

Florida Power & Light Company is the largest private 

electric utility company in the State of Florida. Its areas of 

operation extend from the Florida Keys to Georgia on the east 

coast, and across the southern portion of Florida into Ft. 

Myers and Sarasota. 

As a major employer in Florida generating and 

distributing energy, FP&L suffers industrial accidents as an 

unavoidable incident of its far-flung activities. FP&L 

presently has over 13,000 employees in Florida. To date, the 

workers' compensation act, and its predecessor workmen's 

compensation act, have precluded damage suits by FP&L1s 

employees based on events in the course of employment. Because 

of FP&L1s participation in the workers' compensation system of 

Florida since its inception, employees of FP&L have enjoyed 

prompt recompense for on-the-job injuries. 

The policy advocated by plaintiff Fisher in this case 

presents a severe threat to the integrity of the workers' 

compensation system of Florida. FP&L believes that any 

exception to the bar of common law actions against corporate 

employers, for what Fisher has alleged to be "intentional" acts 

taken against employees in the course of their employment, 

would in short order expose major corporate employers in 

Florida to innumerable lawsuits and possible tort recoveries. 

FP&L suggests that this potential for unraveling the entire 

workers' compensation system is exacerbated for 
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i n d u s t r i e s  h a v i n g  e x t e n s i v e  o p e r a t i o n s  i n  t h e  s t a t e ,  numerous  

e m p l o y e e s ,  o r  f a c i l i t i e s  w h i c h ,  by  t h e i r  n a t u r e ,  c a n  e x p o s e  

e m p l o y e e s  t o  s e r i o u s  i n j u r i e s .  

FP&L is a n  e n t e r p r i s e  w h i c h  d i f f e r s  m a t e r i a l l y  i n  

r e s p e c t  t o  t h e  e x p o s u r e  o f  i t s  e m p l o y e e s  t o  r i s k  o f  i n j u r y ,  

f r o m  b u s i n e s s e s  s u c h  as  i n s u r a n c e ,  a d v e r t i s i n g  o r  re t a i l  

sa les .  The s e r v i c e s  p r o v i d e d  t o  i t s  c u s t o m e r s  by FP&L a re  

h i g h l y  b e n e f i c i a l .  Y e t  t h e  n a t u r e  o f  t h e s e  s e r v i c e s  d i f f e r s  i n  

r i s k  e x p o s u r e  f r o m  t h e  n a t u r e  o f  a c t i v i t i e s  p e r f o r m e d  i n  some 

trades a n d  i n d u s t r i e s .  F P & L 1 s  power  l i n e s  a re  e n e r g i z e d  w i t h  

e l ec t r i c  c u r r e n t ,  many a t  h i g h  v o l t a g e  l e v e l s ,  a n d  t h o s e  l i n e s  

m u s t  be m a i n t a i n e d  a n d  r e p a i r e d ,  a s  n e e d e d ,  o f t e n t i m e s  w h i l e  

e n e r g i z e d .  C o n s e q u e n t l y ,  i t  is common f o r  FP&L e m p l o y e e s  t o  

work a t  n i g h t ,  d u r i n g  bad w e a t h e r ,  a n d  o c c a s i o n a l l y  d u r i n g  t h e  

o u t s e t  o f  t r o p i c a l  s t o r m s  , s i m p l y  t o  m a i n t a i n  e s s e n t i a l  

e l e c t r i c  s e r v i c e  t o  i t s  c u s t o m e r s .  

FP&L is g e n u i n e l y  c o n c e r n e d  t h a t ,  s h o u l d  t h i s  C o u r t  

a d o p t  F i s h e r ' s  p r o p o s e d  e x c e p t i o n  t o  t h e  w o r k e r s '  c o m p e n s a t i o n  

l a w ,  a t t o r n e y s  i n  F l o r i d a  w i l l  r e s o r t  t o  t h e  common l a w  t o r t  

s y s t e m  o f  i n j u r y  r e c o m p e n s e  a g a i n s t  FP&L,  a n d  a g a i n s t  t h o s e  

b u s i n e s s e s  a n d  i n d u s t r i e s  whose  s e r v i c e s ,  p r o d u c t s ,  o r  m e t h o d s  

o f  p r o d u c t i o n  a n d  d i s t r i b u t i o n ,  by  t h e i r  n a t u r e ,  e x p o s e  

e m p l o y e e s  t o  s u b s  t a n  t i a l  b u t  i n e v i  t ab le  r i s k s .  The  a m i c u s  

b r i e f  o f  t h e  Academy o f  F l o r i d a  T r i a l  L a w y e r s  m a k e s  e v i d e n t  

t h i s  g o a l  o f  t h e  p l a i n t i f f s '  bar. A s i m p l e  a l l e g a t i o n  o f  

" i n t e n t , "  c o u p l e d  w i t h  f a c t s  w h i c h  show m e r e l y  t h a t  a c o r p o r a t e  
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employe r  h a s  d i r e c t e d  a n  employee  t o  p e r f o r m  t h e  j o b  f o r  which  

t h a t  employee  was h i r e d ,  w i l l  s u f f i c e  t o  b r i n g  t h e  matter 

o u t s i d e  c h a p t e r  440. H i g h e r  r i s k  i n d u s t r i e s  l i k e  FP&L, o f  

c o u r s e ,  w i l l  b e  t h e  p r i m e  t a r g e t s  f o r  t h i s  n e w l y - a u t h o r i z e d  

e x c e p t i o n  t o  t h e  w o r k e r s 1  c o m p e n s a t i o n  s y s  tem. 1 

~ F P & L ,  o f  c o u r s e ,  is  a r e g u l a t e d  u t i l i t y .  To t h e  e x t e n t  
t h a t  a d d i t i o n a l  c o s t s  o f  d e f e n d i n g  l i t i g a t i o n  s h o u l d  become a 
no rma l  p a r t  o f  i t s  b u s i n e s s ,  t h o s e  a d d i t i o n a l  c o s t s  w i l l  
e v e n t u a l l y  be  r e f l e c t e d  i n  t h e  u t i l i t y  b i l l s  o f  FP&L1s  
c u s t o m e r s .  
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Summary of the Argument 

The Florida Workers' Compensation Act is not, as 

plaintiff Fisher suggests, a statute developed in an earlier 

era when the tort system was an antiquated forerunner of 

present law. The Act was adopted in 1979. In that year, the 

Florida Legislature rewrote the workmen's compensation law 

after a thorough review and analysis of the entire compensation 

scheme for workers. In doing so, the Florida Legislature 

knowingly left intact the basic policy underlying workers' 

compensation statutes, as previously enacted and as construed 

by Florida's courts, that workers should be compensated through 

benefits under the Act, rather than resort to the tort system, 

for all injuries arising in the course of their employment. 

Fisher maintains that only accidental injuries are 

covered by the act, and that intentional acts, by definition, 

cannot be termed accidental. This interpretation is contrary 

to Florida cases which, adhering to the Act's most basic 

policy, have construed the term "accident" to provide 

compensation benefits under the Act not only for the tasks 

performed at the job site in the course of employment, but also 

for injuries resulting from exposure to workplace hazards. 

One year before re-enactment of the Act in 1979, the 

Florida Legislature adopted for the first time in Florida a 

co-employee immunity rule designed to overrule common law 

decisions which had allowed fellow employees to be held liable 
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f o r  i n j u r i e s  c a u s e d  t o  t h e i r  c o l l e a g u e s  on t h e  job.  Immunity 

from s u i t  f o r  f e l l o w  w o r k e r s  was e x t e n d e d  t o  a l l  b u t  t h o s e  

ex t r eme  forms  o f  b e h a v i o r  which a r e  t an t amoun t  t o  a c t s  f a l l i n g  

o u t s i d e  t h e  s c o p e  of  a n  e m p l o y e e ' s  work r e s p o n s i b i l i t i e s  f o r  

t h e  c o r p o r a t e  employer .  I t  is s i g n i f i c a n t  t h a t  t h e  1978 

L e g i s l a t u r e  f o c u s e d  on  t h e  g r o s s  n e g l i g e n c e ,  w i l l f u l  a c t s  a n d  

r e c k l e s s  c o n d u c t  o f  co-employees  - -  t h e  v e r y  type  which 

p l a i n t i f f  F i s h e r  would c h a r a c t e r i z e  a s  " i n t e n t i o n a l "  --  y e t  

l i m i t e d  t o r t  r e c o v e r y  o p p o r t u n i t i e s  a g a i n s t  f e l l o w  employees  

o n l y  f o r  t h o s e  b e h a v i o r s  which g o  beyond o r  o u t s i d e  work 

r e s p o n s i b i l i t i e s .  While doing s o ,  t h e  l e g i s l a t u r e  r e t a i n e d  

i n t a c t  t h e  l i m i t e d  a n d  a b s o l u t e  ban on t o r t  s u i t s  a g a i n s t  

c o r p o r a t e  employe r s  f o r  a l l  j o b - r e l a t e d  i n j u r i e s .  I n  

re -examining  t h e  e n t i r e  A c t  i n  1979 ,  t h e  l e g i s l a t u r e  a g a i n  

d e t e r m i n e d  t h a t  i n j u r i e s  f rom t h e  n e g l i g e n c e  of  c o r p o r a t e  

e m p l o y e r s ,  a c t i n g  th rough t h e i r  employees  i n  t h e  c o u r s e  o f  

employment,  a n d  i n j u r i e s  r e s u l t i n g  from workp lace  h a z a r d s ,  

s h o u l d  remain  compensable  s o l e l y  w i t h i n  t h e  framework o f  t h e  

w o r k e r s '  compensa t ion  scheme. 

S a f e t y  i n  t h e  workp lace  h a s  been  a  c o n c e r n  o f  t h e  

F l o r i d a  L e g i s l a t u r e  i n  r e c e n t  y e a r s ,  b o t h  w i t h i n  a n d  o u t s i d e  

t h e  A c t .  The L e g i s l a t u r e  h a s  n o t ,  however ,  c h o s e n  t o  u s e  t h e  

employee compensa t ion  p r o v i s i o n s  o f  t h e  A c t  a s  t h e  mechanism 

f o r  improving workp lace  s a f e t y .  The D i v i s i o n  o f  Workers '  

Compensat ion h a s  been  a u t h o r i z e d  t o  p e r f o r m  s a f e t y  c h e c k s  on 

i n d u s t r i e s  p e r f o r m i n g  dange rous  t a s k s ,  a n d  h a s  p r o m u l g a t e d  
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regulations to effect that goal. In the realm of exposure to 

hazardous and toxic substances, the legislature has directed 

administrative steps to improve workplace safety by separate 

legislation outside the Act. Thus, the legislature has 

affirmatively determined, as a matter of policy, that the goal 

of industrial reform is served best by means other than 

subjecting an occasional employer to tort recovery. 

The trend of the law in other jurisdictions, both 

judicially and legislatively, is distinctly against the 

direction Fisher suggests. 
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Argument  

I .  THE ACT I S  A CONTEMPORANEOUS ARTICULATION 
OF LEGISLATIVE POLICY THAT THE 
STATUTORY WORD "ACCIDENT" INCLUDES ALL 
WORKPLACE INJURIES AND EXPOSURES TO 
HAZARD. 

The v a l u e d  compromise  u n d e r l y i n g  t h e  w o r k e r s '  

c o m p e n s a t i o n  a c t  i s  s i m p l e :  

I n  e x c h a n g e  . . . f o r  t h e  c e r t a i n t y  o f  
c o m p e n s a t i o n ,  t h e  w o r k e r  r e l i n q u i s h e s  t h e  
r i g h t  t o  a j u r y  t r i a l  a n d  g e n e r a l  damages.  
I n  e x c h a n g e  f o r  l i m i t e d  l i a b i l i t y ,  t h e  
e m p l o y e r  a g r e e s  t o  p a y  w i t h o u t  r e g a r d  t o  
f a u l t .  

S a d o w s k i ,  The  - 1 9 7 9  F l o r i d a  W o r k e r s '  C o m p e n s a t i o n  Reform:  Back 

t o  B a s i c s ,  7  F l a .  S t .  U.L. Rev. 6 4 1 ,  642  ( 1 9 7 9 ) .  T h i s  e x c h a n g e  

e x i s t s  t o  p r o v i d e  p r o m p t  b e n e f i t s  f o r  w o r k - r e l a t e d  i n j u r i e s  

w h i c h  d i m i n i s h  o r  d e p r i v e  t h e  w o r k e r  o f  e a r n i n g  c a p a c i t y ,  t o  

r e d u c e  l i t i g a t i o n ,  a n d  t o  t r a n s f e r  a c c i d e n t  c o s t s ,  i n  a 

s o c i a l l y  r e s p o n s i v e  m a n n e r ,  f r o m  w o r k e r s  t o  e m p l o y e r s .  

I n  1 9 7 9 ,  F l o r i d a  a d o p t e d  t h e  W o r k e r s '  C o m p e n s a t i o n  A c t  

i n  a n  a t t e m p t  t o  b r i n g  t h e  l a w  "more i n  l i n e  w i t h  i t s  

u n d e r l y i n g  t h e o r y .  l n 2  The  e n t i r e  A c t  was r e w r i t t e n  t h a t  y e a r ,  

a n d  a l l  p h a s e s  o f  t h e  p r e d e c e s s o r  Workmen's  C o m p e n s a t i o n  A c t  

were e x a m i n e d  i n  t h e  p r o c e s s .  The 1 9 7 9  s t a t u t e  was new 

2 ~ a d o w s k i ,  7  F l a .  S t .  U.L. Rev. a t  649.  T h i s  a r t i c l e  was 
p r e p a r e d  by t h e  c h a i r m a n  a n d  s e v e r a l  k e y  members o f  t h e  House  
I n s u r a n c e  Commi t t ee  o f  t h e  F l o r i d a  L e g i s l a t u r e .  T h a t  
c o m m i t t e e  was p r i m a r i l y  r e s p o n s i b l e  f o r  d r a f t i n g  t h e  1 9 7 9  
r e f o r m s .  
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l e g i s l a t i o n .  I n  t h e  c o u r s e  o f  i t s  deve lopmen t ,  a l l  o l d  

p o l i c i e s  a n d  p r o c e d u r e s  r e l a t i n g  t o  i n d u s t r i a l  a c c i d e n t s  were 

p r o b e d  e i t h e r  t o  be  m o d e r n i z e d  o r  d i s c a r d e d .  

The ma jo r  f e a t u r e s  o f  t h e  1979  r e f o r m  were t h e  

m o d i f i c a t i o n  o f  adrn in i s  t r a t i v e  claims p r o c e d u r e ,  a n d  t h e  

e s t a b l i s h m e n t  o f  a  wage l o s s  a n d  i m p a i r m e n t  b e n e f i t s  s y s t e m  

g e a r e d  t o  t h e  payment  o f  awards  g r o u n d e d  upon a c t u a l  wage l o s s .  

Through t h i s  c h a n g e ,  a n  a t t e m p t  is b e i n g  
made t o  p r o v i d e  e q u i t y  i n  c o m p e n s a t i o n ;  
r e d u c e  s u b j e c t i v i t y  i n  d e t e r m i n i n g  
c o m p e n s a t i o n ;  r e d u c e  t h e  n e e d  f o r  a t t o r n e y  
i n v o l v e m e n t  a n d  l i t i g a t i o n ;  r e d u c e  ' d o c t o r  
s h o p p i n g  ' t o  o b t a i n  h i g h e r  i m p a i r m e n t  
r a t i n g s ;  p r o v i d e  a n  i n c e n t i v e  f o r  i n j u r e d  
w o r k e r s  t o  r e t u r n  t o  work; a n d  p r o v i d e  a n  
i n c e n t i v e  f o r  e m p l o y e r s  t o  p r o v i d e  
r e h a b i l i  ta t i o n .  

Sadowsk i ,  7  F l a .  S t .  U.L. Rev. a t  652-53. FP&L n o t e s  t h e s e  

r e v i s i o n s  b e c a u s e ,  c o n t r a r y  t o  p l a i n t i f f  F i s h e r ' s  s u g g e s t i o n ,  

t h e  A c t  is  f r e s h ,  new a n d  con t emporaneous ,  n o t  a n  outmoded 

v e s t i g e  o f  a n  e a r l i e r  a g e .  I n  e v e r y  s e n s e ,  t h e  A c t  r e f l e c t s  

t h e  c u r r e n t  t h i n k i n g  o f  F l o r i d a ' s  l e g  i s l a  t i v e  b r a n c h  o f  

government .  

C e n t r a l  t o  t h e  c u r r e n t  A c t ,  as  was c e n t r a l  t o  i t s  

p r e d e c e s s o r ,  is  t h e  employer  immuni ty  p r o v i s i o n  which F i s h e r  

seeks t o  c i r c u m v e n t  i n  t h i s  case. F i s h e r  a n d  Shenandoah 

G e n e r a l  C o n s t r u c t i o n  Company have  d i s c u s s e d  t h e  e x  t e n t  t o  which  

t h i s  s e c t i o n  is i n t e n d e d  t o  make t h e  A c t  a n  e x c l u s i v e  remedy 

f o r  employees  i n j u r e d  on  t h e  j o b  a s  p r o v i d e d  i n  S e c t i o n  

440.11 (1) , F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  T h a t  d i s c u s s i o n  n e e d  n o t  

be  r e p e a t e d  h e r e .  F i s h e r  s u g g e s t s ,  however ,  f rom a n  a n a l y s i s  

m e r e l y  o f  t h e  word " a c c i d e n t "  i n  t h e  A c t ,  t h a t  t o r t  immuni ty  
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pertains only in the realm of non-volitional, occupational 

occurrences. 

The courts of Florida have consistently construed the 

Act contrary to Fisher's constricted view. In fact, an 

"exposure theory" of compensability was created by the courts 

in response to decisions of claims commissioners who had given 

the same wooden meaning to the word "accident" which Fisher now 

suggests. See Festa v. Teleflex, Inc., 382 So.2d 122 (Fla. 1st 

DCA), rev. denied, 388 So. 2d 1119 (Fla. 1980); Dade County 

School Board v. Albert, 438 So.2d 990 (Fla. 1st DCA 1983); 

Brevard County Mental Health Center v. Kelly, 420 So.2d 911 

(Fla. 1st DCA 1982). It should be noted that the latter cases 

adopted the Festa theory of exposure following enactment of 

this new workers' compensation law. 

Festa and its progeny, however, did not really reflect 

new theory. They were based on cases awarding compensation 

under the predecessor act to workers injured by repeated 

exposure to deleterious substances or processes. In those 

cases, the injuries had resulted from dangers inherent in the 

tasks performed by employees, none of which arose from events 

which could be commonly termed accidents. See, Orr v. Florida - 
Industrial Commission, 129 Fla. 369, 176 So. 172 (1937) 

(exposure to intense heat); Meehan v. Crowder, 158 Fla. 361, 28 

So.2d 435 (1946) (exposure to mercury); Czepial v. Krohne 

Roofing Co., 93 So.2d 84 (Fla. 1957) (expos~re to dust and 

fumes). 
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A s e c o n d  l i n e  o f  cases a l s o  d i s p u t e s  F i s h e r ' s  l i t e r a l  

r e a d i n g  o f  t h e  term " a c c i d e n t .  " R e c e n t l y  , t h e  F i r s t  D i s t r i c t  

Cour t o f  Appea l  h e l d  t h a t  a Winn-Dixie employee  c o u l d  n o t  s u e  

h e r  employer  f o r  a n  a l l e g e d  i n  t e n  t i o n a l  b a t t e r y  by h e r  

s u p e r v i s o r .  - Brown v. Winn-Dixie Montgomery, I n c . ,  469 So .2d  

1 5 5  ( F l a .  1st DCA 1 9 8 5 ) .  Brown a r g u e d ,  a s  d o e s  F i s h e r  h e r e ,  

t h a t  i n t e n t i o n a l  t o r t s  a re  o u t s i d e  t h e  p u r v i e w  o f  t h e  s t a t u t e  

b e c a u s e  a n  i n t e n t i o n a l  a c t  c a n  n e v e r  b e  t e rmed  a n  a c c i d e n t .  

The c o u r t  r e j e c t e d  t h i s  c o n  t e n  t i o n ,  c i t i n g  s e v e r a l  d e c i s i o n s  i n  

which  a s s a u l t s  a n d  i n t e n t i o n a l  ac t s  have  been  t r e a t e d  as  

a c c i d e n t s  a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f  employment.  See 

H i l l  v. Gregq ,  G ibson  & Greqg ,  I n c . ,  260 So .2d  1 9 3  ( F l a .  1972 )  

( s u p e r i n  t e n d e n t  s e v e r e l y  a s s a u l t e d  c l a i m a n t  a f  ter f i r i n g  him) ; 

Tampa Maid S e a f o o d  P r o d u c t s  v .  P o r t e r ,  415 So.2d 883  ( F l a .  1st 

DCA 1982)  ( c l a i m a n t  s t a b b e d  by f e l l o w  employee)  ; P r a h l  B r o s . ,  

I n c .  v. P h i l l i p s ,  429 So .2d  387 ( F l a .  1st DCA 1983)  ( c l a i m a n t  

r o b b e d  by i n t r u d e r )  . - S e e  PI a l s o  Sands  v. Union Camp Corp . ,  

559 F. 2d  1345  ( 5 t h  C i r .  1977 )  , i n v o l v i n g  a s u p e r v i s o r ' s  a s s a u l t  

a n d  b a t t e r y  c l a i m e d  n o t  t o  have  b e e n  a n  a c c i d e n t  b u t  h e l d  t o  

have  a r i s e n  i n  a w o r k - r e l a t e d  d i s p u t e .  

The e x p o s u r e  t h e o r y  o f  a c c i d e n t ,  a s  w e l l  as  t h e  cases 

f i n d i n g  i n t e n t i o n a l  c o n d u c t  on  t h e  j o b  t o  b e  compensab l e  as  a 

3 0 u t s i d e  t h e  realm o f  t h e  A c t ,  o f  c o u r s e ,  a re  i n t e n t i o n a l  
t o r t s ,  s u c h  as  a n  a s s a u l t ,  which  a re  n o t  e m p l o y m e n t - r e l a t e d  a t  
a l l ,  a n d  are  n o t  c a u s a l l y  c o n n e c t e d  t o  any  r i s k  o r  h a z a r d  o f  
employment. S e e ,  f o r  example ,  Schwar t z  ;. Zippy Mart, I n c . ,  
470 So .2d  720 ,  724 ( F l a .  1st DCA 1985)  
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form of accidental injury under the Act, demonstrate that 

Florida's courts have uniformly applied the workers' 

compensation laws to cover work-related injuries. This 

construction of the term "accident" has obviously benefited 

workers by providing them prompt recompense for lost earnings, 

thereby promoting the legislature's goal of making the Act a 

self-executing system of remediation for employee injuries. 

Old Republic Insurance Co. v. Whitworth, 442 So.2d 1078 (Fla. 

3d DCA 1983). 

In reforming the law of workers' compensation in 1979, 

the legislature saw fit not to alter judicial decisions 

providing coverage under the Act for all forms of injury 

originating from risks connected with employment and occurring 

as a natural consequence of job activities. Plaintiff Fisher 

proposes a judicial change of direction from the courts' 

expansion of workers coverage -- an expansion which the 

legislature by its re-enactment of the policy, plainly chose 

not to restrict. 

As a practical matter, Fisher seeks to label as 

intentional conduct the same negligent forms of workplace 

events and hazards which have historically been fully 

compensable under the Act. A prime example is Zurich Insurance 

Co. v. Scofi, 366 So.2d 1193 (Fla. 2d DCA), cert. denied, 378 

So.2d 348 (Fla. 1979). In that case, a negligence suit was 

filed based on a trench cave-in allegedly resulting from 

violations of state and federal safety rules. At issue was the 

tort liability of the job-site supervisor, in his capacity as a 
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co-employee.  The c o u r t  f o u n d  t h a t  t h e  s u p e r v i s o r  was c a r r y i n g  

o u t  ( o r  f a i l i n g  t o  c a r r y  o u t )  t h e  e m p l o y e r ' s  o b l i g a t i o n s  when 

he  f a i l e d  t o  m a i n t a i n  t h e  work a r e a  i n  c o m p l i a n c e  w i t h  s a f e t y  

r u l e s .  The c o u r  t none t h e l e s s  c h a r a c t e r i z e d  t h i s  o m i s s i o n  a s  

w i t h i n  t h e  employer  ' s n o n - d e l e g a b l e  o b l i g a t i o n  t o  e n s u r e  

w o r k p l a c e  s a f e t y .  T h a t  d u t y ,  t h e  c o u r t  h e l d ,  r e q u i r e d  

compensa t ion  w i t h i n  t h e  bounds o f  t h e  workmen' s c o m p e n s a t i o n  

l a w s ,  r a t h e r  t h a n  r e s o r t  t o  t h e  t o r t  sy s t em.  - I d .  a t  1195.  See  - 
a l s o  Dessert v. E lec t r ic  Mutua l  L i a b i l i t y  I n s u r a n c e  Co.,  392 
f - 
So.2d 340 ( F l a .  5 t h  DCA) , - r e v .  d e n i e d . ,  399 So.2d 1 1 4 1  ( F l a .  

1 9 8 1 ) .  

A s  Z u r i c h  i l l u s t r a t e s ,  F i s h e r  is  s i m p l y  a s k i n g  t h e  

C o u r t  t o  r e l a b e l ,  a s  i n t e n t i o n a l  c o n d u c t ,  t h a t  which o v e r  t h e  

y e a r s  h a s  been n e g l i g e n c e  i n  v a r y i n g  d e g r e e s  a t  t h e  j o b  p l a c e ,  

a n d  a s  s u c h ,  cornpensable  under  F l o r i d a ' s  s t a t u t o r y  scheme. The 

l e g i s l a t u r e  h a s  n o t  s e e n  f i t  t o  change  t h a t  r e s u l t ,  i n  a n  a r e a  

o f  t h e  law which  h a s  a l w a y s  been  u n i q u e l y  a s s i g n e d  t o  t h e  

l e g i s l a t i v e  b r a n c h  o f  government .  - S e e ,  Acton  v. F o r t  

L a u d e r d a l e  H o s p i t a l ,  440 So. 2d 1282 ( F l a .  1983)  ; M u l l a r k e y  v. 

F l o r i d a  F e e d  M i l l s ,  I n c .  , 268 So. 2 d  363 ( F l a .  1 9 7 2 ) .  F i s h e r  ' s  

r e q u e s t  f o r  a  p o l i c y  change  f rom t h e  j u d i c i a l  b r a n c h  o f  

gove rnmen t  s h o u l d  be r e j e c t e d .  
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11. EMPLOYER AND EMPLOYEE LIABILITIES ARE COEXTENSIVE 
UNDER 'THE ACT FOR INJURIES I N  THE COURSE OF 
EMPLOYMENT. 

The 1978  F l o r i d a  L e g i s l a t u r e  a d d r e s s e d  t h e  t y p e  o f  

i n  t e n  t i o n a l  a n d  w i l l f u l  c o n d u c t  which  F i s h e r  asser t s  is o u t s i d e  

t h e  r a n g e  o f  employer  immuni ty ,  i n  t h e  c o n t e x t  o f  f e l l o w  

s e r v a n t  l i a b i l i t y .  A s  n o t e d ,  i t  l e f t  t h e  immunity o f  e m p l o y e r s  

i n t a c t  t h e n ,  a n d  on r e - - a n a l y s i s  o n e  y e a r  l a t e r .  

When t h e  l e g i s l a t u r e  r e - e n a c t s  a s t a t u t e  which  h a s  

been  c o n s t r u e d  by t h e  c o u r t s ,  i t  is p re sumed  t h a t  t h e  

l e g i s l a t u r e  is aware o f  t h a t  c o n s t r u c t i o n  a n d  i n t e n d s  t o  a d o p t  

i t ,  a b s e n t  a c lear  e x p r e s s i o n  t o  t h e  c o n t r a r y .  G u l f s t r e a m  P a r k  

Rac ing  A s s ' n  v. D e p a r t m e n t  o f  B u s i n e s s  R e q u l a t i o n ,  441  So. 2d 

627 ( F l a .  1983 )  . -- See  a l s o ,  Kerce v. Coca-Cola  Company-Foods 

D i v i s i o n ,  389 So.2d 1177  ( F l a .  1980 )  ; Simmons v. C i t y  o f  C o r a l  

-- G a b l e s ,  186  So. 2 d  493 ( F l a .  1966)  . 
The f e l l o w  s e r v a n t  e x c e p t i o n  -- t ha t  co-employees  c a n  

be  s u b j e c t e d  t o  t o r t  l i a b i l i t y  f o r  c e r t a i n  e g r e g i o u s  c o n d u c t  -- 
does  no more t h a n  c o d i f y  p r i o r  ~ o u r  t d e c i s i o n s  t o  t h e  e f f e c t  

t h a t  a c t s  o f  n e g l i g e n c e  o u t s i d e  t h e  s c o p e  o f  employment  may b e  

a c t i o n a b l e  a g a i n s t  t h e  a c t o r  h i m s e l f .  The s t a t u t e  none t h e l e s s  

g i v e s  f e l l o w  s e r v a n t s  t h e  same immunity which  i s  a c c o r d e d  

e m p l o y e r s  f o r  t h o s e  i n j u r i e s  t h a t  a r i s e  i n  t h e  employment  

s e t t i n g  d u r i n g  t h e  c o u r s e  o f  t h e  e m p l o y e e ' s  a c t i v i t i e s .  See 

S e a b o a r d  C o a s t  L i n e  R.R. v. S m i t h ,  359 So .2d  427 ,  429-30 ( F l a .  

1 9 7 8 )  ; S u l l i v a n  v. A t l a n t i c  F e d e r a l  S a v i n q s  & Loan A s s o c i a t i o n ,  

454 So.2d 5 2 ,  54 ( F l a .  4 t h  DCA 1984)  , r e v .  d e n i e d ,  461  So. 2d 



116  ( F l a .  1 9 8 5 ) ;  Z u r i c h  I n s u r a n c e  Co. v. S c o f i ,  366 So.2d a t  

1195.  

P r i o r  t o  1 9 7 8 ,  a n  employee  whose c o n d u c t  i n j u r e d  a 

f e l l o w  employee  c o u l d  b e  f o r c e d  t o  r e s p o n d  t o  a t o r t  s u i t  f o r  

o r d i n a r y  n e g l i g e n c e .  West v. J e s s o e ,  339 So.2d 1136  ( F l a .  2 d  

DCA 1 9 7 6 ) .  The amendment i n  1978  f o r  t h e  f i r s t  t i m e  b a r r e d  

a c t i o n s  a g a i n s t  a co-employee f o r  o r d i n a r y  n e g l i g e n c e .  The 

d i s t r i c t  c o u r t  seems t o  have  v i e w e d  t h e  h i s t o r y  o f  t h i s  

p r o v i s i o n  f rom a d i f f e r e n t  p e r s p e c t i v e ,  b u t  i t  a c c u r a t e l y  

r e f l e c t e d  t h e  p u r p o s e  o f  t h e  f e l l o w  s e r v a n t  r u l e  a s  now s t a t e d  

i n  F l o r i d a ' s  s t a t u t e .  F i s h e r  v. Shenandoah G e n e r a l  Cons t r .  

- Co. ,  472 So. 2 d  8 7 1 ,  872 ( F l a .  4 t h  DCA 1 9 8 5 ) .  

The e f f e c t  o f  t h e  1978  amendment w a s  a r e a f f i r m a t i o n  

of  t h e  p o l i c i e s  u n d e r l y i n g  t h e  A c t  i t s e l f  , t h a t  n e g l i g e n t  ac t s  

o r d i n a r i l y  a s s o c i a t e d  w i t h  j o b  tasks o r  w o r k p l a c e  h a z a r d s  were 

t o  b e  compensab l e  o n l y  unde r  t h e  A c t ,  w h e t h e r  s u i t  w a s  b r o u g h t  

a g a i n s t  t h e  employer  o r  t h e  employee.  The c o n v e n t i o n a l  t e s t  o f  

whe the r  a n  employee i s  a c t i n g  w i t h i n  t h e  s c o p e  a n d  c o u r s e  o f  

h i s  employment  is w h e t h e r  t h a t  employee  is  do ing  w h a t  h i s  

employment  c o n t e m p l a t e d .  Schwar t z  v .  Zippy Mart, I n c . ,  470 

So .2d  720 ( F l a .  1st DCA 1985)  ; M o r r i s o n  - Motor Co. v. Manheim 

S e r v i c e s  Corp . ,  346 So. 2 d  1 0 2  ( F l a .  2d DCA 1977)  , cer t. d e n i e d ,  

354 So .2d  983 ( F l a .  1 9 7 8 ) .  

Fo r  c o n d u c t  t o  b e  w i t h i n  t h e  s c o p e  o f  employment  i t  

m u s t  have  been  t h e  k i n d  t h e  employee  was employed  t o  p e r f o r m ,  
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i t  mus t  have  o c c u r r e d  w i t h i n  t h e  time a n d  s p a c e  l i m i t s  o f  t h e  

e m p l o y e e ' s  employment,  a n d  i t  mus t  have  been  a c t i v a t e d  a t  l e a s t  

i n  p a r t  by a  p u r p o s e  t o  s e r v e  t h e  employer .  S e e ,  Schwar t z  v. 

Zippy M a r t ,  I n c . ,  470 So .2d  a t  724. F i s h e r  was w i t h i n  t h e  

s c o p e  o f  h i s  employment under  these s t a n d a r  ds .  

Common s e n s e  d i c t a t e s  t h a t  a  c o r p o r a t e  employer  c a n  

o n l y  a c t  th rough i t s  s u p e r v i s o r y  employees .  The e x c e p t i o n  t o  

t h e  A c t  which F i s h e r  p r o p o s e s  c a n  be  s e e n  f o r  wha t  i t  is -- a n  

a t t e m p t  t o  e m a s c u l a t e  t h e  u n d e r l y i n g  p r i n c i p l e  o f  t h e  A c t  -- by 

c o n s i d e r i n g  t h e  p r o s p e c t  o f  t o r t  r e c o v e r y  which F i s h e r  would 

have  a g a i n s t  h i s  s u p e r v i s o r .  Taking  t h e  a l l e g a t i o n s  o f  

F i s h e r ' s  amended c o m p l a i n t  i n  t h e i r  m o s t  f a v o r a b l e  l i g h t ,  h i s  

s u p e r v i s o r  s u r e l y  would n o t  have  been  s u b j e c t  t o  l i a b i l i t y  f o r  

t h e  d i r e c t i v e s  he  g a v e  t o  F i s h e r  a t  t h e  j o b  s i t e .  The 

s u p e r v i s o r  mere ly  s e n t  F i s h e r  t o  c l e a n  c e r t a i n  p i p e s ,  a  t a s k  

which was i n  the o r d i n a r y  c o u r s e  o f  t h e  e m p l o y e e ' s  job.  G iv ing  

workp lace  i n s t r u c t i o n s  a s  t o  when a n d  where t o  pe r fo rm t h e  

employee ' s  normal  j o b  r e s p o n s i b i l i t i e s  c o u l d  n o t  s u b j e c t  t h e  

s u p e r v i s o r  t o  t o r t  l i a b i l i t y  under  t h e  A c t .  C l e a r l y ,  b o t h  

F i s h e r  a n d  h i s  s u p e r v i s o r  were m e r e l y  a c t i n g  w i t h i n  t h e  s c o p e  

o f  t h e i r  employment r e l a t i o n s h i p s  w i t h  t h e  employer  when t h e  

a c c i d e n t  o c c u r r e d .  

Shenandoah G e n e r a l  C o n s t r u c t i o n  Company, a s  w e l l  a s  

i t s  s u p e r v i s o r y  employee ,  commi t t e d  no i n  t e n  t i o n a l  t o r  t 

d e s i g n e d  s p e c i a l l y  t o  i n j u r e  F i s h e r .  S imply  b e c a u s e  a  

workp lace  h a s  c e r t a i n  h a z a r d s  by r e a s o n  o f  t h e  p r o d u c t s  o r  

p r o c e s s e s  b e i n g  u s e d ,  t o r t  r e c o v e r i e s  a r e  n o t  a v a i l a b l e .  The 
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c o u r t s  i n  F l o r i d a  have  s a i d  t h a t  t h e  w o r k e r s '  compensa t ion  a c t  

is  t h e  s o l e  s o u r c e  o f  r e d r e s s  f o r  c o n s e q u e n t i a l  i n j u r i e s .  See 

C l a r k  v. B e t t e r  C o n s t r .  Co. , 420 So.2d 929 ( F l a .  3 d  DCA 1982)  ; 

Dessert v. E l e c t r i c  Mutua l  L i a b i l i t y  I n s u r a n c e  Co., 392 So. 2d 

340 ( F l a .  5 t h  DCA), ce r t .  d e n i e d ,  399 So.2d 1 1 4 1  ( F l a .  1 9 8 1 ) .  

I n  s h o r t ,  F i s h e r  would condemn Shenandoah G e n e r a l  

C o n s t r u c t i o n  Company f o r  t h e  commission o f  a n  i n t e n t i o n a l  t o r t  

a s  t o  which e v e n  F i s h e r ' s  s u p e r v i s o r ,  who c o n t r o l l e d  F i s h e r ' s  

work r o u t i n e ,  would n o t  b e  h e l d  l i a b l e  under  t h e  A c t .  Because  

F i s h e r ' s  i n j u r i e s  a r o s e  o u t  o f  a n d  i n  t h e  c o u r s e  o f  h i s  

employment,  h i s  f i n a n c i a l  recompense c a n  b e  f o u n d  o n l y  i n  

w o r k e r s '  compensa t ion  c o v e r a g e .  See, Leona rd  v .  Denn i s ,  465 

So.2d 538 ( F l a .  2d  DCA 1 9 8 5 ) .  
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111. THE LEGISLATURE HAS ADDRESSED SAFETY CONCERNS 
OUTSIDE THE WORKERS' COMPENSATION SCHEME 

The D i v i s i o n  o f  Workers '  Compensa t ion  is empowered t o  

e n f o r c e  s a f e t y  r u l e s  t h r o u g h  c i v i l  p e n a l t y  a s s e s s m e n t s .  

S e c t i o n  440.56 ( 5 )  , F l a .  S t a t .  (1983)  . The d i v i s i o n  h a s  

p r o m u l g a t e d  r e g u l a t i o n s  r e l a t e d  t o  h a z a r d o u s  a t m o s p h e r e s ,  

i n d u s t r i a l  s a f e t y  a n d  h e a l t h .  F l a .  Admin. Code Ch. 38 F-40,  

42-44. These  s t a n d a r d s  a r e  s p e c i f i c a l l y  s u p p l e m e n t e d  by t h e  

D i v i s i o n ' s  a d o p t i o n  a s  w e l l  o f  f e d e r a l  o c c u p a t i o n a l  h e a l t h  a n d  

s a f e t y  s t a n d a r d s  f o r  i n d u s t r y ,  c o n s t r u c t i o n  a n d  a g r i c u l t u r e .  

F l a .  Admin. Code R u l e s  38F-43.01-.03; 29 C.F.R. 551910, 1 9 2 6 ,  

1928  ( 1 9 8 5 ) .  

F l o r i d a  h a s  r e c e n t l y  e n a c t e d  a  t o x i c  s u b s t a n c e s  l aw  

which s p e c i f i c a l l y  a d d r e s s e s  t h e  s o c i a l  i m p a c t s  o f  i n j u r i e s  

c a u s e d  by t o x i c  m a t e r i a l s  e n c o u n t e r e d  i n  t h e  c o u r s e  o f  

employment. S e c t i o n  442.101-.127, F l a .  S t a t .  (Supp. 1984)  . 
The D i v i s i o n  o f  Workers '  Compensa t ion  h a s  been  d e l e g a t e d  

a u t h o r  i t y  t o  e n a c t  r e g u l a t i o n s  suppor  t i n g  t h i s  a c  t '  s 

p r o v i s i o n s ,  a s  w e l l .  T h i s  a c t  p r o v i d e s  f o r  c i v i l  p e n a l t i e s  a n d  

i n j u n c t i v e  r e l i e f  f o r  c o n d u c t  v i o l a t i n g  t h e  law. S e c t i o n  

442.123, F l a .  S t a t .  ( 1 9 8 5 ) .  R e g u l a t i o n s  h a v e  been  a d o p t e d  

which g i v e  t h e  s t a t u t e  t e e t h .  S e e  F l a .  Admin. Code Ch. 38F 

-41.10,  p e r m i t t i n g  a s s e s s m e n t  o f  t h e  maximum p e n a l t y  on  a  d a i l y  

b a s i s  u n t i l  t h e  v i o l a t i o n  is  c u r e d .  F i s h e r ' s  o n - t h e - j o b  i n j u r y  

i n  t h i s  c a s e  a r o s e  f rom e x p o s u r e  t o  a  t o x i c  s u b s t a n c e .  



The s a f e t y  r u l e  l e g i s l a t i o n ,  a n d ,  t h e  t o x i c  s u b s t a n c e s  

a c t ,  p r o v i d e  a  c u r r e n t  a n d  d i r e c t  a p p r o a c h  by t h e  l e g i s l a t i v e  

b r a n c h  t o  i n d u s t r i a l  s a f e t y .  I t  s h o u l d  be n o t e d  t h a t  t h e  

fo rmer  was e n a c t e d  w i t h i n  t h e  c o n t e x t  o f  t h e  w o r k e r s '  

compensa t ion  s t a t u t e ,  e v i d e n c i n g  a  c l e a r  i n  t e n t  not t o  u s e  t h e  

compensa t ion  scheme o f  t h e  A c t  t o  p romote  s a f e t y  c o n c e r n s .  

A j u x t a p o s i t i o n  o f  s a f e t y  l e g i s l a t i o n  a n d  t h e  w o r k e r s '  

c o m p e n s a t i o n  scheme h a s  been  r e c o g n i z e d  i n  F l o r i d a ' s  c o u r t s  a s  

r e l e v a n t  t o  t h e  a v a i l a b i l i t y  o f  c o m p e n s a t i o n  o u t s i d e  t h e  A c t .  

I n  Crosby  v. R e g i o n a l  U t i l i t y  Boa rd ,  C i t y  o f  G a i n e s v i l l e ,  400 

So. 2d  1024 ( F l a .  1st DCA 1981)  , a  c i t y  employee f i l e d  a  

n e g l i g e n c e  s u i t  under  t h e  p r o v i s i o n s  o f  t h e  Hazardous  

O c c u p a t i o n s  A c t ,  S e c t i o n s  769 et seq., F l a .  S t a t .  (1979)  . 
Crosby ,  an  e l e c t r i c a l  l i n e m a n ,  h a d  been  s e v e r e l y  b u r n e d  i n  t h e  

c o u r s e  o f  employment. N o t w i t h s t a n d i n g  a  p r o v i s i o n  o f  t h a t  a c t  

a u t h o r i z i n g  t o r t  l i a b i l i t y  f o r  n e g l i g e n t  c o n d u c t ,  t h e  c o u r t  

f o u n d  t h e  c i t y  immune from s u i t .  The immunity s h i e l d  o f  t h e  

w o r k e r s '  compensa t ion  law p r e v a i l e d .  The c o u r  t r e v i e w e d  t h e  

n o w - f a m i l i a r  p u r p o s e  o f  t h e  e x c l u s i v e  remedy p r o v i s i o n ,  a n d  i t  

n o t e d  t h a t  t h e  l e g i s l a t u r e  h a d  r e t a i n e d  t h a t  immunity knowing 

t h e  c o u r t s  have  c o n s i s t e n t l y  c o n s t r u e d  i t  t o  p r e v a i l  o v e r  o t h e r  

e x p r e s s i o n s  o f  l e g i s l a t i v e  i n t e n t .  R e l y i n g  on the f a c t  t h a t  

t h e  l e g i s l a t u r e  h a d  n o t  meddled  w i t h  t h e  c o u r t s '  c o n s t r u c t i o n  

of  t h e  immunity s h i e l d ,  Crosby  h e l d  t h a t  t h e  h a z a r d o u s  

o c c u p a t i o n s  a c t  i s  a n  a l t e r n a t i v e  remedy a v a i l a b l e  o n l y  where  

t h e  e x c l u s i v e  remedy p r o v i s i o n  o f  t h e  A c t  does  n o t  a t t a c h .  -- I d .  
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a t  1026 .  -- S e e  a l s o ,  Richmond v. L i b e r t y  M u t u a l  I n s .  Co . ,  420 

S o . 2 d  360 ( F l a .  5 t h  DCA 1 9 8 2 )  , a d o p t i n g  t h e  v i e w  e s p o u s e d  i n  

C r o s b y .  

FP&L s u g g e s t s  t h a t  t h e  s a f e t y  r e g u l a t i o n  scheme  now 

f o u n d  i n  t h e  w o r k e r s '  c o m p e n s a t i o n  a c t ,  a n d  i n  t h e  t o x i c  

s u b s t a n c e s  l a w ,  do n o t  s u p p l a n t  t h e  e x c l u s i v e  remedy p r o v i s i o n  

o f  t h e  A c t .  On t h e  c o n t r a r y ,  t h e y  b o l s t e r  it. I n  t h e  c o u r s e  

o f  d e v e l o p i n g  a r e g u l a t o r y  a p p a r a t u s  g e a r e d  d i r e c t l y  a t  j o b  

s a f e t y ,  t h e  l e g i s l a t u r e  p l a i n l y  c h o s e  t o  l e a v e  i n t a c t  t h e  t o r t  

immuni ty  g i v e n  e m p l o y e r s  w i t h  r e s p e c t  t o  i n j u r i e s  a r i s i n g  i n  

t h e  c o u r s e  a n d  s c o p e  o f  employment .  
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I V .  THE TREND I N  OTHER STATES I S  AGAINST AN 
"INTENTIONAL TORT" EXCEPTION TO 
EMPLOYER I M M U N I T Y  FOR INJURIES I N  THE 
COURSE OF EMPLOYMENT. 

C o n t r a r y  t o  p l a i n  t i £  f  F i s h e r ' s  a s s e r  t i o n ,  t h e  

deve lopmen t  o f  w o r k e r s '  c o m p e n s a t i o n  l a w s  o u t s i d e  o f  F l o r i d a  

d e m o n s t r a t e s ,  w i t h  few e x c e p t i o n s ,  a  c i r c u m s c r i b e d  a p p r o a c h  t o  

removing i n  t e n  t i o n a l  c o n d u c t  f rom t h e  w o r k e r s '  compensa t ion  

scheme. Some j u r i s d i c t i o n s  have  c r e a t e d  s t a t u t o r y  e x c e p t i o n s  

t o  t h e  e x c l u s i v e  remedy c l a u s e  o f  c o m p e n s a t i o n  a c t s .  Love,  

Pun i shmen t  a n d  D e t e r r e n c e :  A Compara t i ve  S t u d y  o f  T o r t  

L i a b i l i t y  Under No-Faul t Compensat ion L e q i s l a  t i o n ,  1 6  U.C.D.L. 

Rev. 232,  263 ( 1 9 8 3 ) .  The l e g i s l a t i v e  b r a n c h ,  o f  c o u r s e ,  i s  

t h e  a p p r o p r i a t e  forum f o r  t h a t  form o f  po l i cy -mak ing .  S e e ,  

Acton  v. F o r t  L a u d e r d a l e  H o s p i t a l ,  440 So.2d 1282 ( F l a .  1 9 8 3 )  ; 

M u l l a r k e y  v. F l o r i d a  F e e d  M i l l s ,  I n c . ,  268 So.2d 363 ( F l a .  

1 9 7 2 ) .  

The c o u r t s ,  however ,  have  g e n e r a l l y  been  u n w i l l i n g  t o  

s e c o n d - g u e s s  t h e  l e g i s l a t u r e  u n l e s s  t h e r e  h a s  been  a  c o n s c i o u s  

a n d  d e l i b e r a t e  i n t e n t i o n  by t h e  employer  t o  harm t h e  

c o m p l a i n i n g  employee.  S e e ,  H i l d e b r a n d t  v .  W h i r l p o o l  Corp . ,  

364 N.W. 2d 394 (Minn. 1 9 8 5 ) ;  S h e a r e r  v. Homestake Mininq Co.,  

557 F.Supp. 549 (D.S.D. 1 9 8 3 ) ,  a f f ' d  727 F.2d 707 ( 8 t h  C i r .  

1984 )  . These  c a s e s  a r e  i n s t r u c t i v e .  

I n  H i l d e b r a n d t ,  employees  a s s e r t e d  t h a t  W h i r l p o o l  h a d  

e x p o s e d  them t o  t o x i c  fumes w i t h o u t  w a r n i n g ,  f u l l y  aware  o f  t h e  

h a z a r d o u s  n a t u r e  o f  t h e  t o x i n s  a n d  o f  t h e  d e f e c t i v e  n a t u r e  o f  

t h e  equ ipmen t  u s e d  i n  t h e  m a n u f a c t u r i n g  p r o c e s s .  The employees  
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a s s e r t e d  a  common-law r i g h t  o f  a c t i o n  a g a i n s t  W h i r l p o o l  

r e s u l t i n g  from i t s  " d e l i b e r a t e  a n d  i n t e n t i o n a l  c o u r s e  o f  

c o n d u c t  which i t  c o u l d  have f o r e s e e n  would  c a u s e  p h y s i c a l  

i n j u r y  t o  i t s  w o r k e r s ,  i n  o r d e r  t o  s e c u r e  f i n a n c i a l  a d v a n t a g e  

t o  i t s e l f . "  H i l d e b r a n d t  v. W h i r l p o o l  Corp ,  364 N.W.2d a t  395. 

The employees  a d m i t t e d  t h e r e  was no  m a l i c i o u s  i n t e n t  t o  i n j u r e  

them on t h e  p a r t  of t h e  employer .  They s i m p l y  c o n t e n d e d  i t  was 

s u f f i c i e n t  f o r  t h e  employer  t o  a c t  w i t h  s u b s  t a n  t i a l  cer t a i n  t y  

t h a t  i t s  c o n d u c t  would c a u s e  harm. 

The Minneso ta  h i g h  c o u r t  d i s a p p r o v e d  t h e  employees '  

s u g g e s t i o n ,  c i t i n g  w i t h  a p p r o v a l  t h i s  e x t r a c t  f rom L a r s o n '  s 

t r e a t i s e  on w o r k e r s '  compensa t ion :  

S i n c e  t h e  l e g a l  j u s  t i £  i c a  t i o n  f o r  t h e  
common-law a c t i o n  is t h e  n o n a c c i d e n  t a l  
c h a r a c t e r  o f  t h e  i n j u r y  f rom t h e  d e f e n d a n t  
employer  ' s s t a n d p o i n  t , t h e  common-law 
l i a b i l i t y  of  t h e  employer  c a n n o t ,  under  t h e  
a l m o s t  unanimous r u l e ,  b e  s t r e t c h e d  t o  
i n c l u d e  a c c i d e n t a l  i n j u r i e s  c a u s e d  by t h e  
g r o s s ,  wanton ,  w i l l f u l ,  d e l i b e r a t e ,  
i n  t e n  t i o n a l ,  reckless,  c u l p a b l e ,  o r  
m a l i c i o u s  n e g l i g e n c e  . . . o f  t h e  employer  
s h o r t  o f  g e n u i n e  i n t e n t i o n a l  i n  j u r y .  

I n  S h e a r e r ,  a  d e c e a s e d  e m p l o y e e ' s  f a m i l y  a l l e g e d  t h a t  

t h e  company had  i n  t e n  t i o n a l l y  engaged  i n  min ing  p r a c t i c e s  which 

c r e a t e d  u n r e a s o n a b l e  r i s k s  o f  d a n g e r ,  i n c l u d i n g  f a i l u r e  t o  

p r o p e r l y  t r a i n  a n d  e q u i p  mining employees  a n d  v i o l a t i n g  known 

MESA (Mining Enfo rcemen t  a n d  S a f e t y  A d m i n i s t r a t i o n )  

r e g u l a t i o n s .  I t  was a l s o  a s s e r t e d  t h a t  S h e a r e r ' s  s u p e r v i s o r  

h a d  m a l i c i o u s l y  r e q u i r e d  him t o  b l a s t  h o l e s  i n  a n  a r e a  where 

t h e  mine c e i l i n g  was i m p r o p e r l y  b o l t e d .  
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The S h e a r e r s  a r g u e d  t h a t  t h e  p r o v i s i o n  i n  Sou th  

D a k o t a ' s  w o r k e r s '  compensa t ion  l a w ,  which e x p r e s s l y  a u t h o r i z e d  

s u i t  f o r  a n  " i n t e n t i o n a l  t o r t , "  s h o u l d  r e q u i r e  o n l y  t h a t  t h e  

employer  i n t e n d e d  t o  do t h e  a c t  which c a u s e s  i n j u r y  o r  d e a t h ,  

i n c l u d i n g  w i l l f u l ,  wanton ,  o r  r e c k l e s s  c o n d u c t  under  t a k e n  w i t h  

knowledge a n d  a p p r e c i a t i o n  of  t h e  h i g h  d e g r e e  of  r i s k .  The 

c o u r t  d i s a g r e e d  w i t h  S h e a r e r  I s  v iew o f  t h e  s t a t u t o r y  e x c e p t i o n .  

( T )  he  mere knowledge a n d  a p p r e c i a t i o n  
of  a  r i s k ,  s h o r t  o f  s u b s t a n t i a l  c e r t a i n t y ,  
is n o t  t h e  e q u i v a l e n t  o f  i n t e n t .  The 
d e f e n d a n t  who a c t s  i n  t h e  b e l i e f  o r  
c o n s c i o u s n e s s  t h a t  h e  is c a u s i n g  a n  
a p p r e c i a b l e  r i s k  of  harm t o  a n o t h e r  may b e  
n e g l i g e n t ,  a n d  i f  t h e  r i s k  i s  g r e a t  h i s  
c o n d u c t  may b e  c h a r a c t e r i z e d  a s  r e c k l e s s  o r  
wanton ,  b u t  i t  is  n o t  c l a s s i f i e d  a s  a n  
i n t e n t i o n a l  wrong. I n  s u c h  c a s e s ,  t h e  
d i s  t i n c  t i o n  be  tween i n  t e n t  a n d  n e g l i g e n c e  
o b v i o u s l y  i s  a  m a t t e r  o f  deg ree .  
A p p a r e n t l y ,  t h e  l i n e  h a s  been  drawn by t h e  
c o u r t s  a t  t h e  p o i n t  where t h e  known danger  
c e a s e s  o n l y  t o  be  a  f o r e s e e a b l e  r i s k  which a  
r e a s o n a b l e  man would a v o i d ,  a n d  becomes a  
s u b s  t a n  t i a l  cer t a i n  t y .  

S h e a r e r  v. Homestake Mining Co., 557 F.Supp. a t  554-555. 

The S h e a r e r  c o u r t  s u g g e s t e d  t h a t  p e r m i t t i n g  a  common 

law t o r t  remedy f o r  an  e m p l o y e r ' s  w i l l f u l ,  wanton o r  even  

r e c k l e s s  m i s c o n d u c t  would  r e t u r n  t o  t h e  c o u r t s  many c l a i m s  

which a r e  now c o g n i z a b l e  s o l e l y  a s  a d m i n i s t r a t i v e  c l a i m s .  The 

c o u r t  r e f u s e d  t o  undermine t h e  a d m i n i s t r a t i v e  scheme i n  t h i s  

way, even  i n  t h e  f a c e  o f  t h e  " i n t e n t i o n a l  t o r t "  e x c e p t i o n  i n  

t h e  s t a t u t e .  By doing  S O ,  t h e  c o u r t  p r o p e r l y  k e p t  t h e  f o c u s  o f  

i n q u i r y  i n  compensa t ion  c a s e s  on whe the r  i n j u r y  a r i s e s  o u t  o f  
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a n d  i n  t h e  c o u r s e  o f  employment. 'The c o u r t  r e f u s e d  t o  b a s e  

i n j u r y  r e d r e s s  o n  t h e  d e g r e e  o f  r i s k ,  o r  o n  t h e  s t a t e  o f  

knowledge by t h e  employer  a n d  employee r e g a r d i n g  h a z a r d o u s  

c o n d u c t  o r  c o n d i  t i o n s .  

A s  t h e  S h e a r e r  a n d  H i l d e b r a n d t  c o u r t s  have  r e c o g n i z e d ,  

a n  a p p r o a c h  s u c h  a s  F i s h e r  s u g g e s t s  h e r e  would  undermine t h e  

d e s i g n e d  b a l a n c e  o f  w o r k e r s '  c o m p e n s a t i o n  l a w s  t o  c o n f e r  a n  

e x p e d i t i o u s  r e c o v e r y  f o r  employees ,  t h r o u g h  a  c l a i m s  p r o c e s s  

f r e e d  f rom c o m p a r a t i v e  f a u l t  a n a l y s i s  a n d  u n c e r t a i n  damage 

a w a r d s ,  i n  exchange  f o r  t o r t  immunity f o r  employe r s  w i t h  

r e s p e c t  t o  i n j u r i e s  i n  t h e  c o u r s e  o f  employment. 4  

4 ~ a r e n t h e  t i c a l l y ,  t h e  S h e a r e r  p a n e l  e x p r e s s l y  r e j e c t e d  
t h e  r a t i o n a l e  o f  M a n d o l i d i s  v. E l k i n s  I n d u s t r i e s ,  I n c . ,  246 
S.E. 2 d  907 (W.Va. 1 9 7 8 ) ,  r e l i e d  upon i n  t h i s  p r o c e e d i n g  by 
F i s h e r ,  a s  a  " d i s t i n c t l y  o u t  o f  l i n e  h o l d i n g . "  S h e a r e r ,  55 
F.Supp. a t  555. See  a l s o ,  Houston v. B e c h t e l  Assoc.  -- 
P r o f e s s i o n a l  Corp . ,  522 F.Supp. 1094  (D.D.C. 1 9 8 1 ) ;  G r e a t  
Wes t e rn  Sugar  Co. v. D i s t r i c t  C o u r t ,  610 P.2d 717 (Mont. 
1 9 8 0 ) .  The c o n t i n u i n g  v i t a l i t y  o f  M a n d o l i d i s ,  i n  l i g h t  o f  
l e g i s l a t i v e  o v e r r u l i n g  (see S h e n a n d o a h ' s  answer  b r i e f  a t  p a  
1 0  ,15-16)  i s ,  o f  c o u r s e ,  o f  no moment t o  F l o r i d a  
j u r i s p r u d e n c e .  The West V i r g i n i a  s t o r y  is i n s t r u c t i v e  , 
however ,  f o r  i t i l l u s t r a t e s  t h e  u n i q u e l y  s t a t u t o r y  a r e n a  i n  
which t h e  l e g i s l a t i v e  b r a n c h  a d j u s t s  r i g h t s  a n d  makes p o l i c y .  
The a d o p t i o n  by t h e  West V i r g i n i a  l e g i s l a t u r e  o f  a  s p e c i f i c  
s t a t u t o r y  framework f o r  i n t e n t i o n a l  a c t s ,  moreove r ,  shows a g a i n  
t h e  q u e s t i o n a b l e  wisdom o f  j u d i c i a l  i n t e r c e s s i o n  on  a  p i e c e m e a l  
b a s i s .  
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The modern t r e n d  of  a u t h o r i t y  does n o t  s u p p o r t  an 

expans ive  i n  ten  t i o n a l  t o r  t excep t i on  t o  the  t o r t  immunity 

p r o v i s i o n s  of workers '  compensation s t a t u t e s .  - See 

a d d i t i o n a l l y ,  Minqachos v. CBS., I n c . ,  196 Conn. 91,  491 A.2d 

368 (1985) ; P e r i l l e  v. Raybestos-Manhattan-Europe, I n c . ,  196 

Conn. 529, 494 A.2d 555 (1985) ;  Noonan v. Spr inq Creek F o r e s t  

P roduc t s ,  I nc . ,  700 P.2d 623 (Mont. 1985) ; Reed Tool Co. v. - 

Copel in ,  689 S.W. 2d 404 (Tex. 1985) . ;  Ver Bouwens v. Hamm Wood 

P roduc t s ,  334 N.W. 2d 874 (S .D.  1983 ) ;  G a l l a n t  v. - 

T r a n s c o n t i n e n t a l  D r i l l i n g  Co., 471 So. 2d 858 (La.Ct.App. 1985) ; 

Brown v. P.S. & Sons P a i n t i n g ,  I n c . ,  680 F. 2d 1111 ( 5 t h  C i r .  - 

1982) (ho ld ing  t h a t  i t  i s  n o t  an i n t e n t i o n a l  t o r t  t o  f a l l  below 

OSHA s t a n d a r d s  f o r  the  workplace)  . 



C o n c l u s i o n  

An a p p r e c i a t i o n  o f  t h e  u n d e r l y i n g  g o a l s  o f  t h e  

w o r k e r s '  compensa t ion  s y s  t e m ,  a s  s e t  by t h e  l e g i s l a t i v e  

b r a n c h ,  h a s  g u i d e d  t h e  c o u r t s  o f  t h i s  s t a t e .  A c e n t r a l  g o a l  

o f  t h e  a c t  i s  t o  p r o v i d e  recompense t o  employees  r a p i d l y ,  

w i t h o u t  r e g a r d  t o  r e l a t i v e  f a u l t .  A n e c e s s a r y  c o r o l l a r y  t o  

t h a t  o b j e c t i v e  is  t o  r e d u c e  l i t i g a t i o n  a n d  t h e  r i s k  o f  s p o r a d i c  

a n d  d e l a y e d  r e c o v e r i e s  th rough the t o r t  s y s t e m  o f  compensa t ion  

f o r  o n - t h e - j o b  i n j u r i e s .  The e x c l u s i v e  remedy p r o v i s i o n  h a s  

been c r a f t e d  by t h e  l e g i s l a t u r e  a n d  nur  t u r e d  by t h e  c o u r t s  t o  

implement  t h a t  g o a l .  On r e c e n t  r e - e n a c t m e n t  o f  t h e  e n t i r e  

compensa t ion  scheme,  t h e  e x c l u s i v i t y  o f  remedy p r o v i s i o n  was 

r e t a i n e d  i n t a c t .  T h i s  c o u r  t s h o u l d  d e c l i n e  F i s h e r  I s  r e q u e s t  t o  

c a r v e  a  j u d i c i a l  e x c e p t i o n  i n t o  a  u n i q u e l y  s t a t u t o r y  a r e a  o f  

t h e  law. 

Workplace h a z a r d s  c a n  c a u s e  i n j u r i e s .  The w o r k e r s '  

compensa t ion  s y s  t e m  none t h e l e s s  p r o v i d e s  a  means o f  r e c o v e r y  

f o r  i n j u r i e s  f rom t h o s e  h a z a r d s .  To l a b e l  a  j o b  h a z a r d  a s  

i n t e n t i o n a l  is  mere ly  a n  e x e r c i s e  i n  l i n g u i s t i c s  b u t  w i t h  g r a v e  

i m p l i c a t i o n s  f o r  t h e  c u r r e n t  s y s  tem o f  d i s t r i b u t i n g  b e n e f i t s  t o  

i n j u r e d  worke r s .  

The p r o p o s e d  s t a t u t o r y  c o n s t r u c t i o n  s u g g e s t e d  by 

p l a i n t i f f  F i s h e r  t o t a l l y  n e g l e c t s  t h e  l e g i s l a t u r e ' s  w i l l  a n d  

j u d i c i a l  p r e c e d e n t .  The p o l i c y  of  t h e  a c t  is  o n l y  s e r v e d  by 

r e c o g n i z i n g  t h a t  workp lace  s a f e t y  is  a  n o n - d e l e g a b l e  d u t y  of 
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t h e  employer  i n s e p a r a b l e  f rom o t h e r  job r e s p o n s i b i l i t i e s .  

I n j u r i e s  a r i s i n g  f rom a c c i d e n t s  i n  t h e  c o u r s e  o f  employment,  

FP&L submi ts, s h o u l d  r ema in  compensable  s o l e l y  under  t h e  A c t .  

Ar t h u r  J. Eng land ,  J r  . , Esq. 
C h a r l e s  M. A u s l a n d e r ,  Esq.  
F i n e  J a c o b s o n  Schwar t z  Nash 

Block & Eng land ,  P.A. 
2401 Douglas  Road 
Miami, F l o r i d a  33134 
(305)  446-2200 

Cer  t i £  i c a  te o f  S e r v i c e  

I c e r t i f y  t h a t  c o r r e c t  c o p i e s  o f  t h i s  b r i e f  were  

m a i l e d  on J a n u a r y  9 ,  1986 t o  R i c h a r d  B a r n e t t ,  P.A., Emera ld  

H i l l s  E x e c u t i v e  P l a z a ,  4651  S h e r i d a n  S t r e e t ,  S u i t e  325 ,  

Hol lywood,  F l o r i d a  33021; J o n a t h a n  L. G a i n e s ,  E s q u i r e ,  F l eming ,  

O'Bryan & Fleming ,  1415  E a s t  S u n r i s e  B lvd . ,  P o s t  O f f i c e  Drawer 

7028,  F o r t  L a u d e r d a l e ,  F l o r i d a  33338; a n d ,  R o b e r t  B. M i l l e r ,  

E s q u i r e ,  Fr iedman & M i l l e r ,  1799 N.E. 164  S t r e e t ,  Nor th  Miami 

Beach ,  F l o r i d a  33162. 
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