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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r s  f i l e d  an a c t i o n  f o r  wrongful  death a f t e r  t h e  decedent 

was k i l l e d  as a  r e s u l t  o f  be ing  ordered by h i s  employer t o  expose h imsel f  t o  

deadly  methane gas. Accord ing t o  t h e  a l l e g a t i o n s  of t h e  second amended 

compla in t ,  t h e  defendant employer i n t e n t i o n a l l y  exposed t h e  decedent t o  t h e  

methane gas d e s p i t e  t h e  f a c t  t h a t  i t  knew o f  t h e  i n e v i t a b l e  consequences o f  

such exposure. The Fou r t h  D i s t r i c t  Court  of Appeal assumed f o r  purposes o f  

i t s  o p i n i o n  t h a t  t h e  a l l e g a t i o n s  be fo re  i t  s u f f i c i e n t l y  supported a  cause of 

a c t i o n  sounding i n  i n t e n t i o n a l  t o r t .  

I n  an o p i n i o n  f i l e d  J u l y  17, 1985, by t h e  Fou r t h  D i s t r i c t  Court  o f  

Appeal, t h e  f o l l o w i n g  ques t i on  was c e r t i f i e d  t o  t h i s  Cour t  as be ing  of g r e a t  

pub1 i c  importance: 

"DOES THE FLORIDA WORKERS' COMPENSATION LAW PRECLUDE AC- 
TIONS BY EMPLOYEES AGAINST THEIR CORPORATE EMPLOYERS FOR 
INTENTIONAL TORTS EVEN THOUGH THE INJURIES WERE 1:NClIRRED 
WITHIN THE SCOPE OF THEIR EMPLOYMENT?" 

I n  a  f o o t n o t e  t o  t h e  c e r t i f i e d  quest ion,  t h e  Fou r t h  D i s t r i c t  

Cour t  of Appeal added: 

"Though n o t  germaine t o  t h e  case be fo re  us, we hope t h e  
Supreme Cour t  w i l l  a l so  address t h e  ques t i on  o f  whether 
r esou rce fu l  lawyers  can c i rcumvent  t h e  s t a t u t e  by  s imp ly  
a l l e g i n g  i n t e n t i o n a l  t o r t s  aga ins t  t h e  employer 's  o f f i -  
c e r s  as ind iv idua ls . . . . "  

The Fou r t h  D i s t r i c t  Court  o f  Appeal no ted  t h a t  t h e r e  were no 

F l o r i d a  cases d i r e c t l y  on p o i n t ,  and t he re fo re  looked t o  t h e  language of t h e  

Workers1 Compensation Act.  

On t h e  one hand, t h e  c o u r t  below no ted  t h a t  §440.11(1), F la .S ta t .  

(19831, c l e a r l y  p rov ides  t h a t :  



"The 1 iabil ity of an employer.. .shall be exclusive and 
in place of all other liability ... ." (Emphasis in original) 
The district court reasoned that this language constituted a broad 

across-the-board exemption of liability for torts by employers. The court 

below felt that this conclusion was strengthened by an exception contained in 

§440.11(1), Fla.Stat. (1983), which exempts from immunities granted under 

the act employees who act "with willful and wanton disregard.. .or with gross 

negligence." The court opined that this language would have been an unne- 

cessary redundancy if the legislature had not intended to immunize employers 

from intentional torts. 

However, on the other hand, the district court noted that the sta- 

tute only covers "injury arising out of and in the course of employment" 

(§440.09), and further defines "in jury" as an "accident" (5440.02). The court 

admitted that a telling argument could be made that intentional torts are thus 

excluded because such are never accidental. 

Faced with the ambiguous and inconsistent language contained in 

the Worker's Compensation Act on the issue of employers' liability for 

intentional torts, the district court answered the aforesaid certified 

question in the affirmative, but was sufficiently troubled by the problem to 

certify it to this Court as being of great public importance. 

This Court's discretionary jurisdiction was timely invoked and 

briefs on the merits were requested. 

The Academy of Florida Trial Lawyers (A.F.T.L.) is a large, state- 

wide association of trial lawyers specializing in litigation in many areas 

of the law, including personal injury litigation. A.F.T.L. is very 



i n t e r e s t e d  i n  t h i s  case because i t  i n v o l v e s ,  as a  q u e s t i o n  o f  f i r s t  

impress ion  b e f o r e  t h i s  Court ,  an e l u c i d a t i o n  o f  t h e  e x t e n t  t o  which an 

employer can escape r e s p o n s i b i l i t y  f o r  i t s  i n t e n t i o n a l  ac ts .  The i s s u e  i s  

one of g r e a t  p u b l i c  impor tance w i t h  broad r a m i f i c a t i o n s  f o r  m i l l i o n s  o f  

employees i n  t h e  s t a t e  o f  F l o r i d a .  A.F.T.L. has o b t a i n e d  leave  t o  f i l e  t h i s  

amicus c u r a i e  b r i e f  i n  o r d e r  t o  p r o v i d e  t h i s  Cour t  w i t h  a d d i t i o n a l  i n s i g h t  

on t h i s  i m p o r t a n t  i s s u e  f rom a  s t a n d p o i n t  o t h e r  than  t h a t  o f  t h e  immediate 

p a r t i e s .  



SUMMARY OF ARGUMENT 

F l o r i d a ' s  Workmen's Compensation Act  i s  i n  d e r o g a t i o n  o f  common 

law and must be s t r i c t l y  const rued.  The Act  c l e a r l y  s t a t e s  t h a t  i t  i s  o n l y  

a p p l i c a b l e  t o  i n j u r i e s  o r  death caused by acc iden t .  An i n t e n t i o n a l  t o r t  i s  

never  a c c i d e n t a l ,  and t h e  a l l e g a t i o n s  con ta ined  i n  P e t i t i o n e r ' s  amended 

comp la in t  do n o t  d e s c r i b e  an i n j u r y  caused by acc iden t .  Rather, t h e  a l l e g a -  

t i o n s  d e s c r i b e  an i n j u r y  caused by gross and f l a g r a n t  conduct on t h e  p a r t  of 

a  c o r p o r a t e  employer, e v i n c i n g  a  r e c k l e s s  d i s r e g a r d  o f  human 1  i f e .  Such 

conduct i s  o u t s i d e  t h e  purv iew of F l o r i d a ' s  Workmen's Compensation Act .  

There i s  a b s o l u t e l y  no sound p u b l i c  p o l i c y  b a s i s  f o r  a l l o w i n g  a  

c o r p o r a t e  employer t o  be s h i e l d e d  f rom l i a b i l i t y  under t h e  ambiguous p r o v i -  

s i o n s  of F l o r i d a ' s  Workmen's Compensation Act  as i t  r e l a t e s  t o  i n t e n t i o n a l  

t o r t s  of t h e  t y p e  desc r ibed  i n  P e t i t i o n e r ' s  amended compla in t .  T h i s  Cour t  

shou ld  r e s o l v e  t h a t  a m b i g u i t y  by  c o n s t r u i n g  t h e  Act  t o  o n l y  a p p l y  t o  a c c i -  

d e n t a l l y  caused i n j u r i e s ,  so as t o  h o l d  employers r e s p o n s i b l e  f o r  those  a c t s  

t h a t  would be s u f f i c i e n t  t o  g i v e  r i s e  t o  a  c l a i m  f o r  p u n i t i v e  damages: i n  

o t h e r  words, those  a c t s  s u f f i c i e n t  t o  suppor t  a  c o n v i c t i o n  f o r  c r i m i n a l  

mans laughter  when t h e y  a r e  t h e  cause o f  death. 



ARGUMENT 

I. FLORIDA'S WORKMEN ' S  COMPENSATION ACT APPLIES TO 
ACCIDENTAL INJURIES ONLY: I T  DOES NOT APPLY TO 
INJURIES CAUSED BY INTENTIONAL ACTS. 

A. The a c t  i s  i n  d e r o g a t i o n  o f  common law and must 
be s t r i c t l y  const rued.  

F l o r i d a ' s  Workmen's Compensation Ac t  i s  i n  d e r o g a t i o n  o f  t h e  com- 

mon law remedies p r e v i o u s l y  p rov ided  t o  employees and must be s t r i c t l y  

const rued.  A l l s t a t e  Mortgage Corpora t ion  o f  F l a .  v. S t rasser ,  286 So.2d 201 

(Fla.Sup.Ct. 1973). There i s  no q u e s t i o n  t h a t  under t h e  common law, an 

employee c o u l d  sue h i s  employer f o r  t h e  conduct desc r ibed  i n  t h e  comp la in t  

which was d ismissed by t h e  t r i a l  c o u r t .  I n  t h e  event  o f  an a m b i g u i t y  o r  

i ncons is tency ,  t h e  a c t  must be cons t rued  so as n o t  t o  i n t r u d e  upon any com- 

mon law r i g h t s  n o t  s p e c i f i c a l l y  abrogated by t h e  ac t .  G r i c e  v. Suwanee 

Lumber Manufactur ing Company, 113 So.2d 742 ( F l a .  1 s t  DCA 1959). 

6. The a c t  i s  i n c o n s i s t e n t  and t h e r e f o r e  ambiguous 
s i n c e  i t  a t tempts  t o  p r o v i d e  remedies i n  p l a c e  
of a l l  o t h e r  1  i a b i  1  i t y  on t h e  p a r t  o f  an employ- 
e r  and y e t  o n l y  a p p l i e s  t o  i n j u r i e s  caused by 
acc iden t .  

As t h e  Cour t  below noted, 5440.11(1), F la .S ta t .  (1983) p r o v i -  

des t h a t :  

"The l i a b i l i t y  o f  an employer ... s h a l l  be e x c l u s i v e  and 
i n  p l a c e  o f  a l l  o t h e r  l i a b i l i t y . "  (Emphasis i n  o r i g i n a l . )  

However, t h e  c o u r t  below a l s o  no ted  t h a t  5440.09 s t a t e s  t h a t  t h e  

s t a t u t e  o n l y  covers  " i n j u r y  a r i s i n g  o u t  o f  and i n  t h e  course o f  employment" 

and t h a t  5440.02 d e f i n e s  " i n j u r y "  as an "accident. I1 



The c o u r t  was t r o u b l e d  by t h i s  language s ince  i t i s  obv ious t h a t  

an i n t e n t i o n a l  t o r t  i s  never acc i den ta l .  

We a re  t he re fo re  faced w i t h  a  s t a t u t e  c l e a r l y  i n  deroga t ion  of 

corrlmon law, which on t h e  one hand purpor ts ,  under §440.11(1), t o  r ep lace  

w i t h  i t s  remedies t h e  common law remedies o f  " a l l  o t h e r  l i a b i l i t y "  o f  

employers, and y e t  on t h e  o t h e r  hand, l i m i t s  i t s  a p p l i c a t i o n  pursuant t o  

5440.09 and 5440.02 t o  i n j u r i e s  caused by acc iden t .  The p r o v i s i o n s  a re  

i n c o n s i s t e n t  and render  t h e  s t a t u t e  t o t a l l y  ambiguous as t o  what e f f e c t  i t  

has on e l i m i n a t i n g  t h e  common law l i a b i l i t y  o f  employers f o r  t o r t s  committed 

i n t e n t i o n a l l y  upon t h e i r  employees. 

The amb igu i t y  must be reso l ved  i n  f a v o r  o f  p rese rv i ng  those common 

law r i g h t s  which were possessed by employees i n  F l o r i d a  p r i o r  t o  t h e  enact -  

ment of t h e  Workmen's Compensation Act, and t h e r e f o r e ,  t h e  c e r t i f i e d  

ques t i on  be fo re  t h i s  Court  should be answered i n  t h e  negat ive.  

C. Gross and f l a g r a n t  conduct e v i n c i n g  a  r e c k l e s s  
d i s r e g a r d  f o r  human l i f e  i s  tantamount t o  an i n -  
t e n t  i o n a l  ac t .  

Whi le  acknowledging t h a t  t h e  i s sue  framed by t h e  c e r t i f i e d  

ques t i on  has never been reso l ved  by t h e  a p p e l l a t e  c o u r t s  o f  t h i s  s t a te ,  t h e  

c o u r t  below was, never the less ,  swayed by t h e  f o l l o w i n g  language o f  t h i s  

C o u r t ' s  o p i n i o n  i n  Seaboard Coas t l i ne  R a i l r o a d  v. Smith, 359 So.2d 427, 429 

(F la .  1978): 

"...and, whether t h e  i n j u r y  t o  t h e  employee i s  caused by 
' gross negl  igence, ' 'wanton negl  i gence, ' simp1 e  negl  i - 
gence,' pass ive  o r  a c t i v e ,  o r  no neg l igence  a t  a l l  o f  t h e  
employer, i s  o f  no consequence. There i s  no semblance o f  
suggest ion i n  these s t a t u t e s  t h a t  t h e  L e g i s l a t u r e  in tended 
t o  make any d i s t i n c t i o n  i n  degrees o f  neg l igence  so f a r  as 
t h e  employer 's  immunity i s  concerned and we see no reason 
o r  l o g i c  i n  any d i s t i n c t i o n . "  (Emphasis supp l ied . )  



As noted by t h e  unde r l i ned  language above, t h i s  Court, i n  Smith, 

was o n l y  concerned w i t h  d i f f e r e n t i a l  degrees o f  neg l igence,  r ang ing  f rom 

gross t o  simple. 

I t  i s  w e l l  s e t t l e d  t h a t  t h e r e  i s  a  t y p e  o f  conduct t h a t  surpasses 

gross neg l igence  i n  i t s  o f f e n s i v e  charac te r :  neg l igence  t h a t  i s  of a  

"gross and f l a g r a n t  charac te r ,  e v i n c i n g  r e c k l e s s  d i s r e -  
gard o f  human l i f e ,  o r  o f  t h e  s a f e t y  o f  persons exposed 
t o  i t s  dangerous e f f e c t s ,  o r  t h e r e  i s  t h a t  e n t i r e  wont 
o f  ca re  which would r a i s e  t h e  presumption o f  a  conscious 
i n d i f f e r e n c e  t o  t h e  r i a h t s  of o t he rs  which i s  e a u i v a l e n t  - - - -  - 

t o  an i n t e n t i o n a l  v i o l a t i o n  o f  them." ( ~ m ~ h a s i ;  suppl ied. )  
White v. Dupont, 455 So.2d 1026 (F la .  1984). 

I n  White, t h i s  Court  was concerned w i t h  s e t t i n g  f o r t h  a  s tandard 

t h a t  must be met so as t o  j u s t i f y  t h e  i m p o s i t i o n  o f  p u n i t i v e  damages upon a  

defendant.  There i s  no ques t i on  bu t  t h a t  t h e  t y p e  o f  conduct descr ibed  i n  

White t h a t  i s  s u f f i c i e n t  t o  j u s t i f y  an award o f  p u n i t i v e  damages i s  t h a t  

t y p e  o f  conduct f o r  which t h e  r e s u l t  cannot be s a i d  t o  be acc i den ta l .  When 

one f i r e s  a  gun i n  a  crowded ~ i i o v i e  t hea te r ,  one may have a  s u b j e c t i v e  i n t e n t  

n o t  t o  h u r t  anyone, bu t  o b j e c t i v e l y ,  t h e  consequences of such an a c t  can 

never be cons idered an acc iden t .  

T h i s  Court  should adopt t h e  same standard s e t  f o r t h  i n  White as 

t h e  s tandard by which t h e  conduct of a  co rpo ra te  employer i s  measured t o  

determine whether o r  no t  t h e  conduct f a l l s  o u t s i d e  t h e  purv iew o f  t h e  immu- 

n i t y  g ran ted  under F l o r i d a ' s  Workmen's Compensation Ac t  t o  a c c i d e n t a l l y  

caused i n j u r i e s .  



11. AN AFFIRMATIVE ANSWER TO THE CERTIFIED QLlESTIClN 
BEFORE THIS COURT WOULD IMPOSE A  RULE OF CIVIL 
IMMUNITY FROM LIABILITY FOR ACTS BY EMPLOYERS 
THAT WOULD BE SUFFICIENT TO SUSTAIN A  CRIMINAL 
CONVICTION FOR MANSLAUGHTER. 

The p o l  i c y  b a s i s  beh ind a d o p t i n g  t h e  p u n i t i v e  damage s tandard of 

White as t h e  s tandard  by which t o  determine whether a  c o r p o r a t e  

emp loyer ' s  a c t s  a r e  t h e  a c c i d e n t a l  cause of i n j u r y  o r  death t o  an employee 

i s  c l e a r :  t o  h o l d  o t h e r w i s e  would be t o  exc lude  from c i v i l  l i a b i l i t y  a c t s  

t h a t  would be s u f f i c i e n t  t o  impose c r i m i n a l  l i a b i l i t y  upon t h e  same defendant.  

I n  Carraway v. R e v e l l ,  116 So.2d 16 (F la .  1959),  t h i s  Court  s t a t e d  

t h a t :  

" ' t h e  c h a r a c t e r  o f  neg l igence  necessary t o  s u s t a i n  a  
c o n v i c t i o n  f o r  manslaughter i s  t h e  same as t h a t  r e q u i r e d  
t o  s u s t a i n  a  r e c o v e r y  f o r  p u n i t i v e  damages.' 

"There i s  a  r e a l  a f f i n i t y  between t h e  c h a r a c t e r  ( o r  k i n d  
o r  degree) of neg l  i gence necessary t o  recover  p u n i t i v e  
damages o r  t o  s u s t a i n  o r  war ran t  a  c o n v i c t i o n  o f  man- 
s l a u g h t e r .  Both have, as a  b a s i c  purpose, t h e  pun ish-  
ment o f  t h e  o f f e n d e r .  The o f f e n d e r  i n  a  manslaughter ac- 
t i o n  may be d e p r i v e d  o f  h i s  l i b e r t y  o r  p r o p e r t y  by t h e  
s t a t e  w h i l e  t h e  o f f e n d e r  i n  an a c t i o n  f o r  t h a t  k i n d  o f  
neg l igence  j u s t i f y i n g  t h e  i m p o s i t i o n  of p u n i t i v e  damages 
i s  depr i ved  o f  h i s  p r o p e r t y  -- n o t  as compensation t o  t h e  
i n j u r e d  p a r t y  b u t  as punishment -- ergo, bo th  a r e  pun ish-  
ment and p a r t a k e  of p u b l i c  wrongs t o  a  g r e a t e r  o r  l e s s e r  
degree." Carraway, a t  20. 

The conduct desc r ibed  i n  P e t i t i o n e r ' s  comp la in t  c l e a r l y  pa r takes  

of a  p u b l i c  wrong. The pub1 i c  p o l  i c y  o f  t h e  s t a t e  o f  F l o r i d a  i s  t o  pun ish 

those  wrongs c r i m i n a l l y  and c i v i l l y .  I t  i s  v e r y  i m p o r t a n t  t o  a l l o w  a  person 

so wronged t o  be i n  a  p o s i t i o n  t o  e n f o r c e  them c i v i l l y  as t h e  s t a t e  o f t e n -  

t imes  does n o t  have t h e  resources  t o  do so. The e n t i r e  body o f  F l o r i d a  law 

concern ing  p u n i t i v e  damages i s  based upon t h e  concepts t h a t  p u b l i c  p o l i c y  i s  



b e s t  served by a l l o w i n g  p r i v a t e  c i t i z e n s  t o  be a b l e  t o  e n f o r c e  p u b l i c  wrongs 

t h a t  p e r s o n a l l y  i n v o l v e  them. T h i s  Cour t  would t r u l y  c r e a t e  a  wrong w i t h o u t  

a  remedy i f  i t  d e p r i v e s  t h e  employees of F l o r i d a  of t h e  r i g h t  t o  sue t h e i r  

employers f o r  a c t s  t h a t  would be s u f f i c i e n t  t o  j u s t i f y  t h e  i m p o s i t i o n  o f  

p u n i t i v e  damages: i n  o t h e r  words, a c t s  s u f f i c i e n t  t o  suppor t  a  judgment f o r  

manslaughter.  T h i s  i s  t h e  t y p e  o f  conduct desc r ibed  i n  t h e  comp la in t  b e f o r e  

t h i s  Court, and t h e r e  i s  no r a t i o n a l  b a s i s  n o r  suppor t  i n  t h e  h i s t o r y  

u n d e r l y i n g  t h e  development of t h e  Workmen's Compensation Act  t o  suppor t  a  

c o n s t r u c t i o n  t h a t  would d e p r i v e  employees o f  t h i s  common law r i g h t .  

111. THE MODERN TREND OF AllTHORTTY I S  TO IMPOSE LIA-  
BILITY ON EMPLOYERS FOR INTENTIONAL TORTS I N  
FURTHERANCE OF SOUND AND DECENT PUBLIC POLICY 
GOALS . 

P e t i t i o n e r ' s  b r i e f  a p t l y  p o i n t s  t o  t h e  s u b s t a n t i a l  body o f  l aw i n  

o t h e r  s t a t e s  which has developed t o  exc lude  f rom immunity under v a r i o u s  

workmen's compensation a c t s  ( s i m i l a r  t o  t h a t  o f  F l o r i d a )  t h e  t ypes  of con- 

d u c t  desc r ibed  i n  P e t i t i o n e r ' s  amended comp la in t .  C o l l i n s  v. Drave 

C o n t r a c t i n g  Co., 171 S.E. 757 (West V i r g i n i a  1933); Mandol i s  v. E l k i n s  

I n d u s t r i e s ,  Inc. ,  246 S.E.2d 907 (W.V. 1978); B lankenship  v. C i n c i n n a t i  

M i l a c r o n  Chemicals, 433 N.E. 2nd 572 (Ohio  1982); Wade v. Johnson Con t ro l s ,  

Inc. ,  693 F.2d (1982); and Jones v. VIP Development Company, 472 N.E. 2d 

1046 (Ohio 1984). 

The above cases have been c o g e n t l y  d iscussed i n  P e t i t i o n e r ' s  

b r i e f ,  and o n l y  Jones v. VIP Development Company, supra, r e q u i r e s  f u r t h e r  

e l  u c i d a t i o n .  



The c o u r t  i n  Jones, had be fo re  i t  an i ssue  present  i n  t h i s  case: 

whether an i n t e n t i o n a l l y  i n j u r e d  worker, by app ly ing  f o r  and r e c e i v i n g  

wo rke r ' s  compensation b e n e f i t s ,  i s  thereby  p r e c l  uded f rom seeking common law 

damages aga ins t  h i s  employer f o r  t h e  same i n j u r y .  

I n  h o l d i n g  t h a t  t h e  acceptance o f  such bene f i t s  i s  n o t  a  bar  t o  

recovery  f o r  an i n t e n t i o n a l  t o r t ,  t h e  Jones c o u r t  s ta ted :  

"To l i m i t  a  worker i n j u r e d  by t h e  employer 's  i n t e n t i o n a l  
misconduct t o  worker ' s  compensation b e n e f i t s  would a c t u a l l y  
encourage such conduct. Id.  To bar  an i n t e n t i o n a l l y  i n -  
j u r e d  worker from t h e  c o u ~ r o o m  j u s t  because he has r e -  
ce ived  such bene f i t s  would have t h e  same e f f e c t .  An em- 
p l o y e r  i n  such a  case cou ld  mere ly  r e f r a i n  f rom con tes t i ng  
t h e  c la im,  thereby  f a c i l i t a t i n g  t h e  r e c e i p t  o f  1  i m i t e d  
compensation, and then reap  t h e  rewards o f  abso lu te  i m -  
mun i ty  from f u r t h e r  l i a b i l i t y .  T h i s  c o u r t  w i l l  no t  f o s t e r  
such p rac t i ces . "  Jones, a t  99. 

Ne i t he r  should t h i s  Court c r e a t e  such an i n s i d i o u s  s h i e l d  f o r  use 

by employers w i l l i n g  t o  s t r a t e g i c a l l y  u t i l i z e  economic hardsh ip  t o  fo rce  

t h e i r  employees t o  expose themselves t o  s u b s t a n t i a l  l i k e l i h o o d  o f  i n j u r y  o r  

death i n  t h e  name of cos t  e f fect iveness and then f u r t h e r  u t i l i z e  t h i s  econo- 

mic  hardsh ip  so as t o  coerce t h e  employee t o  accept wo rke r ' s  compensation 

b e n e f i t s .  Pub l i c  p o l i c y  d i c t a t e s  t h a t  t h i s  Court  adopt t h e  r u l e  o f  Jones 

t h a t  an employee who has been i n t e n t i o n a l l y  i n j u r e d  by h i s  employer i s  n o t  

bar red  from seekiqg common law damages aga ins t  h i s  employer d e s p i t e  h i s  

acceptance of worker ' s  compensation b e n e f i t s .  

Since t h e  development o f  F l o r i d a ' s  Workmen's Compensation Act, t h e  

workplace has become more dangerous. To a l l ow  employers t o  i n t e n t i o n a l l y  

s u b j e c t  t h e i r  employees t o  i n t e n t i o n a l  t o r t s  i n  t he  name o f  p r o f i t ,  f l i e s  i n  

t h e  face  o f  a l l  sound and decent p u b l i c  po l  i c y  ob jec t i ves .  T h i s  Court  



s h o u l d  r e c o g n i z e  t h a t  i t s  employees a r e  i n t e n t i o n a l l y  b e i n g  s u b j e c t e d  t o  

t o x i c  wastes and nox ious  fumes and o t h e r  l i f e - t h r e a t e n i n g  substances, by 

p r o f i t - h u n g r y  employers who would p o s i t  t h e  argument t h a t  t h i s  i s  necessary  

i n  t h e  name o f  economic expansion.  

As d i scussed  p r e v i o u s l y ,  t h e  Workmen's Compensation Act  does n o t  

a p p l y  t o  a n y t h i n g  b u t  i n j u r i e s  caused by  acc iden t .  T h i s  Cour t  has never  

b e f o r e  cons ide red  t h e  p o l i c y  arguments h e r e i n  n o r  addressed t h i s  issue.  

T h i s  Cour t  does n o t  need t o  w a i t  f o r  t h e  l e g i s l a t u r e  t o  c l a r i f y  

i t s  i n t e n t  i f  t h i s  Cour t  f i n d s  t h a t  i t s  i n t e n t  i s  ambiguous. 

I n  Insurance, 451 So.2d 447 

(F la .  1984), t h i s  Cour t  s t a t e d  t h a t  i t  would n o t  a b d i c a t e  i t s  c o n t i n u i n g  

r e s p o n s i b i l i t y  t o  t h e  c i t i z e n s  o f  F l o r i d a  t o  i n s u r e  t h a t  t h e  law  would 

remain  f a i r  and r e a l i s t i c  as s o c i e t y  and t e c h n o l o g y  change. T e c h n o l o g i c a l  

changes have rendered t h e  market  p l a c e  an unsafe p l a c e  f o r  c i t i z e n s  employed 

by  unscrupu lous employers who would h i d e  beh ind  t h e  s h i e l d  of t h e i r  c o r -  

p o r a t e  s t r u c t u r e  and t h e  p u r p o r t e d  in imuni ty c r e a t e d  by t h e  Workmen's 

Compensation Act .  T h i s  Cour t  shou ld  s q u a r e l y  f a c e  t h e  i s s u e  and answer t h e  

c e r t i f i e d  q u e s t i o n  b e f o r e  i t  i n  t h e  n e g a t i v e .  



CONCLUSION 

Amicus c u r a i e ,  A.F.T.L., r e s p e c t f u l l y  r e q u e s t s  t h i s  Cour t  answer 

t h e  c e r t i f i e d  q u e s t i o n  b e f o r e  i t  i n  t h e  n e g a t i v e  and adopt t h e  s tandard  s e t  

f o r t h  i n  Whi te  v. Dupont, 455 So.2d 1026 (F la .  1984), concern ing  t h e  r i g h t  

t o  r e c o v e r  p u n i t i v e  damages as t h e  s tandard  by  which t o  de te rm ine  whether an 

e m p l o y e r ' s  conduct  f a l l s  w i t h i n  o r  o u t s i d e  t h e  pu rv iew o f  F l o r i d a ' s  

Workmen's Compensation Ac t .  
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