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INTRODUCTION 

The p a r t i e s  h e r e t o  s h a l l  be r e f e r r e d  t o  a s  they were i n  t h e  

T r i a l  Court o r  by name. The Record on Appeal, a s  o r i g i n a l l y  

prepared by t h e  Clerk of t h e  C i r c u i t  Court of t h e  Eleventh 

J u d i c i a l  C i r c u i t  i n  and f o r  Dade County, F l o r i d a ,  and a s  

rev i sed  and t r a n s m i t t e d  t o  t h e  Court by t h e  Clerk of t h e  

D i s t r i c t  Court of Appeal of F l o r i d a ,  Third D i s t r i c t ,  c o n s i s t s  

of t h e  Court R e p o r t e r ' s  T r a n s c r i p t s  of t h e  proceedings  i n  t h i s  

c a s e  which i s  i n  t h r e e  ( 3 )  bound volumes and s h a l l  be r e f e r r e d  

t o  i n  t h e  Brief  a s  "T" fol lowed by t h e  page number 

corresponding t o  t h e  Index t o  t h e  Record prepared by t h e  Clerk 

of t h e  D i s t r i c t  Court of Appeal of F l o r i d a ,  Third D i s t r i c t .  A 

bound volume of t h e  p l ead ings  and o t h e r  papers  f i l e d  i n  t h i s  

cause  s h a l l  be r e f e r r e d  t o  i n  t h e  Brief  a s  " R "  fol lowed by t h e  

page number corresponding t o  t h e  Index t o  t h e  Record prepared 

by t h e  Clerk of t h e  D i s t r i c t  Court  of Appeal of F l o r i d a ,  Third 

D i s t r i c t .  A l l  emphasis i s  supp l i ed  un l e s s  o therwise  i n d i c a t e d .  



Q U E S T I O N  P R E S E N T E D  

WHETHER THE T R I A L  COURT ERRED I N  I M P O S I N G  A 
S E N T E N C E  UPON T H E  DEFENDANT P R E D I C A T E D  UPON 
S E N T E N C I N G  G U I D E L I N E S  WHICH WERE N E I T H E R  I N  
E F F E C T  A T  THE T I M E  T H E  S E N T E N C E  WAS I M P O S E D  
NOR A T  T H E  T I M E  T H E  O F F E N S E S  WERE COMMITTED? 

( R E S T A T E D )  



STATEMENT OF THE CASE AND FACTS 

T h e  D e f e n d a n t  a c c e p t s  t h e  S t a t e m e n t  Of T h e  C a s e  And F a c t s  

s e t  f o r t h  i n  t h e  S t a t e ' s  B r i e f  On T h e  Merits, e x c e p t  a s  t o  t h e  

f o l l o w i n g  e x c e p t i o n s  a n d  a s  s u p p l e m e n t e d  w i t h  t h e  f o l l o w i n g  

f a c t s .  

T h e  R e c o r d  r e f l e c t s  t h a t  t h e  crimes f o r  w h i c h  t h e  D e f e n d a n t  

was c o n v i c t e d  o c c u r r e d  o n  F e b r u a r y  1 4 ,  1 9 8 4 .  R .  1-4A, T. 4 6 ,  

7 8 ,  9 9 .  S e n t e n c e  was i m p o s e d  b y  t h e  T r i a l  C o u r t  o n  May 2 ,  

1 9 8 4 .  R .  1 9 - 2 3 a ,  T. 252 -253 .  I t  was n o t  u n t i l  t h e  T r i a l  C o u r t  

b e g a n  t o  c a l c u l a t e  t h e  s e n t e n c i n g  s c o r e  s h e e t  t h a t  b o t h  t h e  

A t t o r n e y  f o r  t h e  S t a t e  a n d  D e f e n s e  C o u n s e l  l e a r n e d  o f  t h e  T r i a l  

C o u r t ' s  i n t e n t i o n  t o  u s e  u n f a m i l i a r  s e n t e n c i n g  g u i d e l i n e  

s c o r e s h e e t s .  T. 247 -248 .  T h e  T r i a l  J u d g e  e x p l a i n e d  t h a t  s h e  

was u s i n g  new c h a n g e s  w h i c h  were t h e n  p e n d i n g  b e f o r e  t h i s  

C o u r t .  T.  247 -248 .  Amendmen t s  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  

s c o r e  s h e e t s  were i n d e e d  a p p r o v e d  b y  t h i s  C o u r t  a week l a t e r ,  

o n  May 8 ,  1 9 8 4 .  T h e  F l o r i d a  B a r :  Amendment  t o  R u l e s  Of 

C r i m i n a l  P r o c e d u r e ,  4 5 1  S o . 2 d  8 2 4 ,  8 3 6  ( 1 9 8 4 ) .  I t  is n o t  c l e a r  

t h a t  t h e  T r i a l  C o u r t  c o r r e c t l y  a p p l i e d  t h e  p r o p o s e d  a m e n d m e n t s  

t o  t h e  s e n t e n c i n g  g u i d e l i n e s  s c o r e  s h e e t s  s i n c e ,  a s  

a c k n o w l e d g e d  b y  t h e  S t a t e  i n  t h e i r  B r i e f  On T h e  Merits, a t  P a g e  

2 ,  f n .  1, t h e  T r i a l  C o u r t ' s  c a l c u l a t i o n s  i n  t h i s  case were 

i n c o n s i s t e n t  w i t h  w h a t  t h e  c o r r e c t  c a l c u l a t i o n s  w o u l d  b e  u n d e r  

t h e  t h e n  p e n d i n g  a m e n d m e n t s .  T.  246 -247 .  T h e  D e f e n s e  C o u n s e l  

r e p e a t e d l y  o b j e c t e d  t o  t h e  u s e  o f  t h e  p e n d i n g  a m e n d m e n t ,  



p o i n t i n g  o u t  t o  t h e  T r i a l  C o u r t  t h a t  n e i t h e r  t h e  S t a t e  A t t o r n e y  

n o r  h e  knew o f  t h e  T r i a l  C o u r t ' s  i n t e n t i o n  t o  u s e  s o m e  o t h e r  

g u i d e l i n e  s c o r e  s h e e t s ;  t h a t ,  i n d e e d ,  h e  a n d  t h e  S t a t e  A t t o r n e y  

h a d ,  p r i o r  t o  t r i a l ,  r e v i e w e d  t h e  g u i d e l i n e s  s c o r e  s h e e t s  t h e y  

h a d  s e p a r a t e l y  p r e p a r e d ,  b o t h  o f  w h i c h  r e f l e c t e d  t h e  same 

r e s u l t ;  t h a t  h e  h a d  a d v i s e d  t h e  D e f e n d a n t  p r i o r  t o  t r i a l  o f  

t h e s e  c a l c u l a t i o n s  a n d  t h e  p o t e n t i a l  s e n t e n c e ;  a n d  t h a t ,  

a c c o r d i n g l y ,  t h e  T r i a l  C o u r t ' s  p r o c e d u r e  was f u n d a m e n t a l l y  

u n f a i r .  T. 2 5 1 - 2 5 2 .  

U n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  s c o r e  s h e e t  i n  e f f e c t  a t  

s e n t e n c i n g  o n  May 2 ,  1 9 8 4 ,  t h e  D e f e n d a n t ' s  t o t a l  s c o r e  w o u l d  b e  

o n e  h u n d r e d  f o u r  ( 1 0 4 )  p o i n t s ,  w h i c h  w o u l d  p r o v i d e  f o r  a 

r ecommended  s e n t e n c e  r a n g e  o f  t h r e e  a n d  o n e - h a l f  ( 3  1 / 2 1  t o  

U n d e r  t h e  new s e n t e n c i n g  g u i d e l i n e s  score  f o u r  ( 4 )  y e a r s . -  

L / ~ ~ ~ l i c a t i o n  o f  t h e  s e n t e n c i n g  g u i d e l i n e s  f o r  t h e  o f f e n s e  
f o r  w h i c h  t h e  D e f e n d a n t  was s e n t e n c e d  o n  May 2 ,  1 9 8 4 ,  w o u l d  
p r o v i d e  f o r  s c o r i n g  a s  f o l l o w s :  

I .  P r i m a r y  o f f e n s e  a t  
c o n v i c t i o n  
( 2 n d  D e g r e e  F e l o n y )  3 0  p o i n t s  

11. A d d i t i o n a l  o f f e n s e s  a t  
c o n v i c t i o n  ( M i s d e m e a n o r )  1 p o i n t  

111. P r i o r  r e c o r d :  
a .  2  s e c o n d  d e g r e e  f e l o n i e s  3 9  p o i n t s  
b .  6 t h i r d  d e g r e e  f e l o n i e s  3 0  p o i n t s  
c .  7 m i s d e m e a n o r s  4  p o i n t s  

T o t a l  P o i n t s  1 0 4  p o i n t s  

T h e  a p p r o p r i a t e  m a t r i x ,  f o r  C a t e g o r y  5 ,  w o u l d  p r o v i d e  f o r  a 
s e n t e n c e  w i t h i n  t h e  r e c o m m e n d e d  r a n g e  o f  t h r e e  a n d  o n e - h a l f  ( 3  
1 / 2 )  t o  f o u r  a n d  o n e - h a l f  ( 4  1 / 2 )  y e a r s .  T h u s ,  t h e  T r i a l  C o u r t  
i m p o s e d  a s e n t e n c e  t w o  a n d  o n e - h a l f  ( 2  1 / 2 1  y e a r s  g r e a t e r  t h a n  
t h a t  w h i c h  w o u l d  b e  p e r m i s s i b l e  u p o n  a p r o p e r  a p p l i c a t i o n  o f  
t h e  t h e n  e x i s t i n g  s e n t e n c i n g  g u i d e l i n e s .  I n  r e  R u l e s  o f  
C r i m i n a l  P r o c e d u r e ,  4 3 9  S o . 2 d  8 4 8  ( F l a .  1 9 8 3 ) .  



sheet, which was, subsequent to May 2, 1984, approved by this 

Court, adopted by the Legislature and made effective on July 1, 

1984, the Defendant's total points would be one hundred 

twenty-five (125) points, with a recommended sentence range of 

five and one-half (5 1/2) to seven (7) years.- 2/ The Trial 

Court imposed a sentence of seven (7) years. T.V.11. 38, R. 

21-23. 

Z / ~ ~ ~ l i c a t i o n  of the new sentencing guidelines, approved 
by this Court on May 8, 1984, and adopted by the Legislature 
effective July 1, 1984, would provide for scoring as follows: 

I. Primary offense at 
conviction 
(2nd Degree Felony) 

11. Additional offenses at 
conviction (Misdemeanor) 

30 points 

1 point 

111. Prior record: 
a. 2 second degree felonies 39 points 
b. 4 third degree felonies 30 points 
c. 2 third degree felonies 

(2x9) 18 points 
d. 4 misdemeanors 4 points 
e. 3 misdemeanors 

( 3x10) 3 points 

Total Points 125 points 

Under the Category 5 matrix, the recommended range for these 
number of points would be five and one-half (5 1/2) to seven 
(7) years. The Florida Bar: Amendment to Rules of Criminal 
Procedure, 451 So.2d 824 (Fla. 1984). 



SUMMARY OF THE ARGUMENT 

U n d e r  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h i s  case,  t h e  T r i a l  

C o u r t ' s  i n c o r r e c t  u t i l i z a t a i o n  o f  p r o p o s e d  a m e n d m e n t s  t o  t h e  

s e n t e n c i n g  g u i d e l i n e s ,  w h i c h  h a d  n o t  y e t  b e e n  a p p r o v e d  b y  t h i s  

C o u r t ,  h a d  n o t  y e t  b e e n  a p p r o v e d  b y  t h e  L e g i s l a t u r e ,  a n d  w h i c h  

u p o n  s u b s e q u e n t  a p p r o v a l ,  were e x p r e s s l y  made  e f f e c t i v e  b y  t h e  

L e g i s l a t u r e  sometime a f t e r  t h e  s e n t e n c e  i m p o s e d  b y  t h e  T r i a l  

C o u r t ,  v i o l a t e d  t h e  -- e x  p o s t  f a c t o  p r o h i b i t i o n s  o f  A r t i c l e  I ,  

S e c t i o n  1 0  o f  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  a n d  A r t i c l e  

I ,  S e c t i o n  1 0  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  T h e  p u n i s h m e n t  

i m p o s e d  b y  t h e  T r i a l  C o u r t  was almost s i x t y  ( 6 0 % )  p e r c e n t  

g r e a t e r  t h a n  t h a t  w h i c h  t h a t  C o u r t  c o u l d  h a v e  i m p o s e d  u n d e r  t h e  

s e n t e n c i n g  g u i d e l i n e s  t h e n  i n  e f f e c t .  T h e  D i s t r i c t  C o u r t  o f  

A p p e a l ' s  d e c i s i o n  i n  t h e  case u n d e r  r e v i e w  is c l e a r l y  

d i s t i n g u i s h a b l e  o n  i t s  f a c t s  f r o m  t h i s  C o u r t ' s  d e c i s i o n  i n  

S t a t e  v .  J a c k s o n ,  4 7 8  S o . 2 d  1 0 5 4  ( F l a .  1 9 8 5 ) .  T h i s  C o u r t ' s  

d e c i s i o n  i n  J a c k s o n  i n v o l v e d  a r e v o c a t i o n  o f  p r o b a t i o n ,  w h e r e a s  

t h e  case a t  b a r  d e a l s  w i t h  s e n t e n c i n g  f o r  a n  i n i t i a l  o f f e n s e ,  

a n d  t h e  i m p l i c a t i o n s  o f  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  

g u i d e l i n e s  u p o n  t h e  D e f e n d a n t  i n  t h i s  case a r e  s u b s t a n t i a l l y  

g r e a t e r  a n d  m a n i f e s t  f r o m  t h e  R e c o r d .  F i n a l l y ,  t h e  d e c i s i o n  

u n d e r  r e v i e w  m u s t  be s u s t a i n e d  i n  o r d e r  f o r  t h i s  C o u r t  t o  

m a i n t a i n  t h e  i n t e g r i t y  o f  t h e  laws o f  t h e  S t a t e  p r o m u l g a t e d  b y  

t h e  L e g i s l a t u r e  a n d  t h i s  C o u r t ' s  s u p e r v i s o r y  a u t h o r i t y  o v e r  t h e  

lower c o u r t s  of t h i s  S t a t e ,  a s  well a s  t o  p r o t e c t  t h e  o r g a n i c  

a n d  f u n d a m e n t a l  r i g h t s  o f  t h e  D e f e n d a n t .  



ARGUMENT 

THE TRIAL COURT ERRED IN IMPOSING A SENTENCE 
UPON THE DEFENDANT PREDICATED UPON 
SENTENCING GUIDELINES WHICH WERE NEITHER IN 
EFFECT AT THE TIME THE SENTENCE WAS IMPOSED 
NOR AT THE TIME THAT THE OFFENSES WERE 
COMMITTED. 

Article I, Section 10 of the Constitution of the United 

States provides, in relevant portion: 

No State shall . . . pass any Bill of 
Attainder, ex post facto Law, . . . - 

Any law which inflicts a greater punishment than that which was 

provided by law when the crime was committed, or which alters 

the status of the situation of the accused to his disadvantage, 

violates this prohibition. Calder v. Bull, 3 Dall. 386, 390, 1 

L.Ed. 648 (1798). The mere fact that the ultimate or maximum 

punishment available for the offense has not changed does not 

dispose of the - ex post facto violation. As the Supreme Court 

stated in Lindsey v. Washington, 301 U.S. 395 (1937), in 

invalidating, on - -  ex post facto grounds, a sentence imposed 

under a retroactively applied sentencing scheme which did not 

alter the maximum punishment which could be imposed: 

[ilt is true that petitioners might have 
been sentenced to fifteen years under the 
old statute. But the ex post facto clause 
looks to the standard of punishment 
proscribed by a statute, rather than to the 
sentence actually imposed. The Constitution 
forbids the application of any new punitive 
measure to a crime already consummated, to 
the detriment or material disadvantage of 
the wrongdoer. (Citations omitted). 

302 U.S. at 401. 



S i m i l a r l y ,  A r t i c l e  I ,  S e c t i o n  1 0  o f  t h e  F l o r i d a  C o n s t i t u t i o n  

f o r b i d s  a n y  e x  p o s t  f a c t o  law. T h e  m e a n i n g  o f  t h e  e x  p o s t  --  - -  

f a c t o  p r o h i b i t i o n  c o n t a i n e d  i n  t h e  F l o r i d a  C o n s t i t u t i o n  b y  t h e  

c o u r t s  o f  t h i s  S t a t e  i s  i d e n t i c a l  t o  t h a t  g i v e n  t h e  F e d e r a l  

C o n s t i t u t i o n a l  p r o h i b i t i o n  b y  t h e  F e d e r a l  C o u r t s .  An -- e x  p o s t  

f a c t o  law is o n e  w h i c h ,  i n  r e l a t i o n s h i p  t o  t h e  o f f e n s e  or  i t s  

c o n s e q u e n c e s ,  a l t e r s  t h e  s i t u a t i o n  o f  a p a r t y  t o  h i s  

d i s a d v a n t a g e .  H i g g i n b o t h a m  v .  S t a t e ,  8 8  F l a .  2 6 ,  1 0 1  S o .  2 3 3 ,  

2 3 5  ( 1 9 2 4 ) ;  W i l e n s k y  v .  F i e l d s ,  2 6 7  S o . 2 d  1, 5  ( F l a .  1 9 7 2 ) .  

T h e  c o u r t s  o f  t h i s  S t a t e  h a v e  c o n s i s t e n t l y  a n d  u n i f o r m l y  h e l d  

t h a t  s t a t u t o r y  c h a n g e s  a f f e c t i n g  t h e  n a t u r e  a n d  e x t e n t  o f  

p u n i s h m e n t  w h i c h  a c r i m i n a l  d e f e n d a n t  w i l l  b e  s u b j e c t e d  t o ,  

a p p l i e d  r e t r o s p e c t i v e l y ,  v i o l a t e  t h e  -- e x  p o s t  f a c t o  p r o h i b i t i o n  

o f  t h e  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s .  W i l s o n  v .  S t a t e ,  414  

S o . 2 d  5 1 2  ( F l a .  1 9 8 2 ) ;  B i l y o u  v .  S t a t e ,  4 0 4  S o . 2 d  7 4 4  ( F l a .  

1 9 8 1 ) ;  M y l e s  v .  S t a t e ,  3 9 9  S o . 2 d  4 8 1  ( F l a .  3d  DCA 1 9 8 1 ) .  

I n  t h i s  C o u r t ' s  r e c e n t  o p i n i o n  i n  S t a t e  v .  J a c k s o n ,  4 7 8  

S o . 2 d  1 0 5 4  ( F l a .  1 9 8 5 ) ,  t h e  C o u r t  c o n c l u d e s  t h a t  b e c a u s e  

p r e s u m p t i v e  s e n t e n c e s  e s t a b l i s h e d  b y  t h e  g u i d e l i n e s  d o  n o t  

c h a n g e  t h e  s t a t u t o r y  l i m i t s  o f  a s e n t e n c e  t h a t  c a n  be i m p o s e d  

f o r  a p a r t i c u l a r  o f f e n s e ,  m o d i f i c a t i o n s  i n  s e n t e n c i n g  g u i d e l i n e  

p r o c e d u r e  a r e  m e r e l y  p r o c e d u r a l  c h a n g e s  a n d ,  a c c o r d i n g l y ,  t h e i r  

r e t r o a c t i v e  a p p l i c a t i o n  d o e s  n o t  o f f e n d  t h e  e x  p o s t  f a c t o  - -  
p r o h i b i t i o n s  o f  t h e  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s .  I t  i s  

r e s p e c t i v e l y  s u b m i t t e d ,  h o w e v e r ,  t h a t  J u s t i c e  E h r l i c h ' s  

a n a l y s i s  of t h i s  i s s u e ,  i n  h i s  d i s s e n t  i n  J a c k s o n ,  i s  cor rec t .  

T h e  f a c t  t h a t  a c h a n g e  i n  t h e  law is  f r a m e d  i n  a p r o c e d u r a l  



context, such as a change in a rule of criminal procedure which 

concerns the determination of a sentence, as in the case at 

bar, is not determinative of whether it affects the substantial 

right of the accused and would therefore be deemed ex post - 

facto when applied retroactively. Weaver v. Graham, 450 U.S. 

24, 29 (1981); Thompson v. Utah, 170 U.S. 343, 354-355 (1898); 

Kring v. Missouri, 107 U.S. 221, 229 (1883). Rather, the 

gravamen for this determination is whether the change increases 

any penalty provision which could possibly be imposed to the 

detriment of the accused. Lee v. State, 294 So.2d 305, 307 

(Fla. 1974). 

As Justice Ehrlich points out in his dissent in Jackson, 

the Florida Legislature, in the first paragraph of the 

legislation creating the sentencing guidelines, expressly 

states that the establishment of criminal penalties and the 

limitations upon their application is predominantly substantive 

law and a matter for legislative determination. State v. 

Jackson, supra, 478 So.2d at 1057. The dissent in Jackson 

clearly demonstrates that retroactive application of amendments 

to the sentencing guidelines satisfies each and every criteria 

for finding a violation of the State and Federal ex post facto - 
prohibitions announced by the United States Supreme Court in 

Weaver v. Graham, supra. 

It is respectively submitted that the majority's 

conclusion, in Jackson, that the guidelines amendments are 

procedural because the presumptive sentences established by the 

guidelines do not change the statutory limits of the sentence 



w h i c h  c o u l d  b e  i m p o s e d ,  i s  m i s p l a c e d .  T h e  g u i d e l i n e  

l e g i s l a t i o n  w i t h o u t  s p e c i f i c a l l y  a l t e r i n g  a n y  e n u m e r a t e d  

s e n t e n c e  c o n t a i n e d  i n  t h e  s t a t u t e  b o o k ,  r a d i c a l l y  a n d  

p r o f o u n d l y  a l t e r e d  t h e  s u b s t a n t i v e  c r i m i n a l  s e n t e n c i n g  law o f  

t h i s  S t a t e  b y  e l i m i n a t i n g  t h e  p a r o l e  s y s t e m  f o r  a l l  t h o s e  

s e n t e n c e d  u n d e r  t h e  l e g i s l a t i o n .  F l o r i d a  S t a t u t e s  § 

9 2 1 . 0 0 1 ( a ) .  T h e  F l o r i d a  L e g i s l a t u r e  t h e r e b y  c r e a t e d  a 

r e v o l u t i o n a r y  s e n t e n c i n g  s c h e m e .  By e l i m i n a t i n g  t h e  p a r o l e  

s y s t e m ,  t h e  L e g i s l a t u r e  d e t e r m i n e d  t h a t  t h e  p e r i o d  o f  

i n c a r c e r a t i o n  a n  i n d i v i d u a l  m u s t  s e r v e  s h a l l  b e  d e t e r m i n e d  

i n i t i a l l y  a t  t h e  time of h i s  c o n v i c t i o n ,  p r e d i c a t e d  u p o n  

c o n s i s t e n t  p r e - d e t e r m i n e d  g u i d e l i n e s  s u b j e c t  o n l y  t o  b e i n g  

s h o r t e n e d ,  i n  a p r e s c r i b e d  m a n n e r ,  b y  a d e f e n d a n t ' s  c o n d u c t  

w h i l e  i n c a r c e r a t e d .  U n d e r  t h i s  s c h e m e ,  t h e  s i n g l e  most 

i m p o r t a n t  f a c t o r  i n  d e t e r m i n i n g  t h e  l e n g t h  o f  i n c a r c e r a t i o n  i s  

n o t  t h e  minimum or maximum s e n t e n c e s  p r e s c r i b e d  b y  t h e  

L e g i s l a t u r e ,  or t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e  or a n y  o t h e r  

a d m i n i s t r a t i v e  a g e n c y ,  b u t ,  r a t h e r ,  t h e  e x i s t i n g ,  

p r e - d e t e r m i n e d ,  c o n s i s t e n t l y  a p p l i e d  m a t h e m a t i c a l  f o r m u l a e  o f  

t h e  s e n t e n c i n g  g u i d e l i n e  score  s h e e t s .  D e v i a t i o n  f r o m  t h i s  

m a t h e m a t i c a l  f o r m u l a e  i s  o n l y  p e r m i t t e d  when  a t r i a l  c o u r t  

s c r u p u l o u s l y  f o l l o w s  t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  d e v i a t i o n ,  

a n d  t h a t  d e v i a t i o n  i s  s u b j e c t  t o  t h e  s c r u t i n y  o f  a p p e l l a t e  

3/ r e v i e w  .- 

3 / 1 n d e e d ,  t h i s  p o i n t  was r e i t e r a t e d  b y  t h i s  C o u r t  i n  S t a t e  
v .  J a c k s o n ,  s u p r a ,  when i t  h e l d ,  c a t e g o r i c a l l y ,  t h a t  o r a l  
p r o n o u n c e m e n t s  b y  a t r i a l  c o u r t  i n  d e v i a t i n g  f r o m  t h e  
g u i d e l i n e s  d o  n o t  s a t i s f y  t h e  s t r i c t  r e q u i r e m e n t s  o f  F l o r i d a  
S t a t u t e s  S 9 2 1 . 0 0 1 ( 6 )  u n l e s s  t h e y  a r e  r e d u c e d  t o  w r i t t e n  f o r m .  



This Court has clearly delineated the distinction between 

procedural and substantive law. A law which prescribes 

punishment for a criminal offense is substantive in this 

context. State v. Garcia, 229 So.2d 236, 238 (Fla. 1969). In 

the case at bar, the law in effect at the time that the offense 

was committed and at the time that sentence was imposed 

provided for a recommended sentencing range of three and 

one-half (3 1/2) to four and one-half (4 1/2) years. The Trial 

Court imposed a sentence of seven (7) years predicated upon law 

which had not yet become effective. The Trial Court attempted 

to use amended guidelines which had not yet been approved by 

this Court nor by the Legislature. 

Each of the District Courts of Appeal of this State, in 

analyzing the retroactive applicability of the sentencing 

guidelines, in light of established precedent, have come to the 

same conclusion; that to so apply the law is to offend the 

constitutional prohibitions against - ex post facto enactments. 

DISTRICT COURT OF APPEAL, FIRST DISTRICT: Ennis v. State, 475 

So.2d 713 (Fla. 1st DCA 1985); Schmidt v. State, 475 So.2d 278 

(Fla. 1st DCA 1985); Dougherty v. State, 474 So.2d 11 (Fla. 1st 

DCA 1985); Beggs v. State, 473 So.2d 9 (Fla. 1st DCA 1985); 

Richardson v. State, 472 So.2d 1278 (Fla. 1st DCA 1985); 

Dewberry v. State. 472 So.2d 792 (Fla. 1st DCA 1985); Stubbs v. 

State, 470 So.2d 768 (Fla. 1st DCA 1985); Scott v. State, 469 

So.2d 865 (Fla. 1st DCA 1985); Dubose v. State, 468 So.2d 517 

(Fla. 1st DCA 1985); Oldfield v. State, 468 So.2d 446  la. 1st 



DCA 1 9 8 5 ) ;  B a r n e s  v .  S t a t e ,  4 6 1  S o . 2 d  2 1 6   la. 1st DCA 1 9 8 4 1 ,  

pe t .  f o r  r e v .  d e n i e d ,  4 6 7  S o . 2 d  1 0 0 6  ( F l a .  1 9 8 5 ) ;  S a u n d e r s  v .  

S t a t e ,  4 5 9  S o . 2 d  1 1 1 9  ( F l a .  1st DCA 1 9 8 4 ) ,  pet .  f o r  r e v .  

d e n i e d ,  4 6 9  S o . 2 d  7 5 0  ( F l a .  1 9 8 5 ) ;  C f .  ~ a n d o l f  v .  S t a t e ,  4 5 8  - 

S o . 2 d  6 4  ( F l a .  1st DCA 1 9 8 4 )  a n d  Dorman v .  S t a t e ,  4 5 7  S o . 2 d  5 0 3  

( F l a .  1st DCA 1 9 8 4 ) .  DISTRICT COURT OF APPEALS, SECOND 

DISTRICT: Wahl  v .  S t a t e ,  4 7 4  S o . 2 d  3 2 8   la. 2 d  DCA 1 9 8 5 ) ;  

Hopper v .  S t a t e .  4 6 5  S o . 2 d  1 2 6 9  ( F l a .  2d  DCA 1 9 8 5 ) ;  pe t .  f o r  

r e v .  d e n i e d ,  4 7 5  S o . 2 d  6 9 6  ( F ' l a .  1 9 8 3 ) ;  W h i t e m a n  v .  S t a t e ,  4 6 5  

S o . 2 d  5 9 1  ( F l a .  2d  DCA 1 9 8 5 ) ;  F r a z i e r  v .  S t a t e ,  4 6 3  S o . 2 d  4 5 8  

( F l a .  2d  DCA), pe t .  f o r  r e v .  d e n i e d ,  4 7 2  S o . 2 d  1 1 8 2   la. 

1 9 8 5 ) ;  B u r k e  v .  S t a t e ,  4 6 0  S o . 2 d  1 0 2 2  ( F l a .  2d  DCA 1 9 8 4 ) ;  

T a c k e t t  v .  S t a t e ,  4 5 8  S o . 2 d  3 6 8  ( F l a .  2 d  DCA 1 9 8 4 ) ;  S t r o e m e r  v .  

S t a t e ,  4 1 0  So .2d  1 3 5 0  ( F l a .  2d DCA 1 9 8 1 ) ;  Cf. ~ o m i n g u e z  v .  

S t a t e ,  4 0 5  S o . 2 d  7 3 6  ( F l a .  2 d  DCA 1 9 8 1 ) ,  pe t .  f o r  r e v .  d e n i e d ,  

4 1 2  S o . 2 d  4 6 4  ( F l a .  1 9 8 2 ) .  DISTRICT COURT OF APPEAL, THIRD 

DISTRICT: P i s a r s k i  v .  S t a t e ,  4 7 1  S o . 2 d  6 7 9  ( F l a .  3 d  DCA 1 9 8 5 ) ;  

S u e i r o  v .  S t a t e ,  4 7 1  S o . 2 d  1 3 1 7  ( F l a .  3 d  DCA 1 9 8 5 ) .  DISTRICT 

COURT OF APPEAL, FOURTH DISTRICT: P e r k i n s  v .  S t a t e ,  4 7 2  S o . 2 d  

8 8 9  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  A r n e t t  v .  S t a t e ,  4 7 1  S o . 2 d  5 4 7  ( F l a .  

4 t h  DCA 1 9 8 5 ) ;  C o t e  v .  S t a t e ,  4 6 8  S o . 2 d  1 0 1 9  ( F l a .  4 t h  DCA 

1 9 8 5 ) ;  Miller v .  S t a t e ,  4 6 8  So .2d  1 0 1 8  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  

T a f t  v .  S t a t e ,  4 6 8  S o . 2 d  4 7 2  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  F l e t c h e r  v .  

S t a t e ,  4 6 8  S o . 2 d  4 2 8  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  S t o u t e  v .  S t a t e ,  4 6 7  

S o . 2 d  1 0 9 6  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  G a r n e r  v .  S t a t e ,  4 6 5  ~ o . 2 d  6 7 1  

( F l a .  4 t h  DCA 1 9 8 5 ) ;  B i b b y  v .  S t a t e ,  4 6 5  S o . 2 d  6 7 0   la. 4 t h  

DCA 1 9 8 5 ) ;  P e t t i s  v .  S t a t e ,  4 6 2  S o . 2 d  8 7 0  ( F l a .  4 t h  



DCA 1 9 8 5 ) ;  O ' M a l l e y  v .  S t a t e ,  462  S o . 2 d  8 6 8   la. 4 t h  DCA 

1 9 8 5 ) ;  K e l l y  v .  S t a t e ,  4 6 1  S o . 2 d  1 9 2  ( F l a .  4 t h  DCA 1 9 8 4 ) ;  Cf. 

H a n a b u r y  v .  S t a t e ,  4 5 9  S o . 2 d  1 1 1 3  ( F l a .  4 t h  DCA 1 9 8 4 ) ,  pet .  f o r  

r e v .  d e n i e d ,  4 6 9  S o . 2 d  7 5 0  ( F l a .  1 9 8 5 ) .  DISTRICT COURT OF 

APPEAL, FIFTH DISTRICT: S h i v e l y  v .  S t a t e ,  4 7 4  S o . 2 d  3 5 2  ( F l a .  

5 t h  DCA 1 9 8 5 ) ;  T a y l o r  v .  S t a t e ,  4 7 4  S o . 2 d  2 8 5  ( F l a .  5 t h  DCA 

1 9 8 5 ) ;  H u r s t  v .  S t a t e ,  474  S o . 2 d  2 8 0  ( F l a .  5 t h  DCA 1 9 8 5 ) ;  

L o g s d o n  v .  S t a t e ,  4 7 3  S o . 2 d  2 9  ( F l a .  5 t h  DCA 1 9 8 5 ) ;  Moore v .  

S t a t e ,  4 6 9  S o . 2 d  9 4 7  ( F l a .  5 t h  DCA 1 9 8 5 ) ;  Mott v .  S t a t e ,  4 6 9  

S o . 2 d  9 4 6  ( F l a .  5 t h  DCA 1 9 8 5 ) ;  J o y c e  v .  S t a t e ,  4 6 6  S o . 2 d  4 3 3  

( F l a .  5 t h  DCA 1 9 8 5 ) ;  B r o w n i n g  v .  S t a t e ,  4 6 5  S o . 2 d  1 3 5 7   la. 

5 t h  DCA 1 9 8 5 ) ;  H e n d r i x  v .  S t a t e ,  4 5 5  S o . 2 d  4 4 9  ( F l a .  5 t h  DCA 

1 9 8 4 ) ;  C a r t e r  v .  S t a t e ,  4 5 2  S o . 2 d  9 5 3  ( F l a .  5 t h  DCA 1 9 8 4 ) .  

I t  is  r e s p e c t i v e l y  s u b m i t t e d  t h a t  i f  t h i s  C o u r t  is  i n c l i n e d  

n o t  t o  r e c e d e  f r o m  i ts  d e c i s i o n  i n  J a c k s o n  v .  S t a t e ,  s u p r a ,  

t h e r e  i s  s u f f i c i e n t  d i s t i n c t i o n  i n  t h e  case a t  b a r  t o  s u s t a i n  

t h e  o p i n i o n  u n d e r  r e v i e w  h e r e i n .  J a c k s o n  c o n c e r n s  t h e  

s e n t e n c i n g  d e c i s i o n  u p o n  r e v o c a t i o n  o f  p r o b a t i o n  a n d  t h e  f a c t  

t h a t  p r o b a t i o n  r e v o c a t i o n  i t s e l f  may b e  a f a c t o r  i n  d e t e r m i n i n g  

t h e  s e n t e n c e  t o  b e  i m p o s e d .  U n d e r  t h e  a m e n d e d  F l o r i d a  R u l e  o f  

C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 ) ,  w h i c h  w o u l d  b e  a p p l i c a b l e  

p u r s u a n t  t o  t h i s  C o u r t ' s  r e m a n d  i n  J a c k s o n ,  t h e  f a c t  o f  t h e  

p r o b a t i o n  r e v o c a t i o n  i t s e l f  is  s u f f i c i e n t  t o  permit a t r i a l  

c o u r t  t o  u s e  t h e  n e x t  h i g h e r  c e l l  i n  t h e  r ecommended  r a n g e  o f  

s e n t e n c e s  w i t h o u t  a n  a r t i c u l a t i o n  b y  t h a t  c o u r t  o f  why i t  i s  



d e v i a t i n g  from t h e  s en t enc ing  g u i d e l i n e s .  The law e x i s t i n g  i n  

t h i s  S t a t e  be fo re  t h i s  amendment allowed t h e  f a c t  of a  

v i o l a t i o n  of p roba t i on  t o  i t s e l f  s e r v e  a s  a  b a s i s  f o r  d e p a r t u r e  

from t h e  g u i d e l i n e s .  Stubbs v. S t a t e ,  sup ra ;  F r a z i e r  v. S t a t e ,  

sup ra ;  Saunders v. S t a t e ,  sup ra ;  Ca r t e r  v. S t a t e ,  sup ra .  T h u s ,  

t h e  e f f e c t  of t h e  change i n  t h e  g u i d e l i n e s ,  which t h i s  Court  

determined i n  Jackson t o  be merely p rocedu ra l ,  was no t  t o  

change t h e  u l t i m a t e  s en t ence  which could  be imposed, bu t  t h e  

t e c h n i c a l  procedure  which m u s t  be  fol lowed by a  t r i a l  c o u r t  i n  

imposing e s s e n t i a l l y  t h e  same p e n a l t y .  

The f a c t s  i n  t h e  c a s e  a t  bar  a r e  t o t a l l y  i n o p p o s i t e .  The 

T r i a l  Court  avowedly u t i l i z e d  amendments t o  t h e  g u i d e l i n e s  

which no t  on ly  pos tda t ed  t h e  commission of t h e  o f f e n s e ,  bu t  

which had n e i t h e r  been r a t i f i e d  by t h i s  Court  nor approved and 

made e f f e c t i v e  by t h e  L e g i s l a t u r e  a t  t h e  t ime t h a t  they  were 

used.  The Third  D i s t r i c t  Court  of Appea l ' s  d e c i s i o n  i n  t h e  

c a s e  under review is e n t i r e l y  c o n s i s t e n t  w i t h  t h e  d e c i s i o n s  of 

t h e  F l o r i d a  D i s t r i c t  Cour t s  of Appeal on t h i s  i s s u e .  S c o t t  v. 

S t a t e ,  sup ra ;  O l d f i e l d  v. S t a t e ,  sup ra ;  Browning v. S t a t e ,  

sup ra ;  Hopper v. S t a t e ,  sup ra ;  Bibby v. S t a t e ,  sup ra ;  F r a z i e r  

v. S t a t e ,  sup ra ;  P e t t i s  v. S t a t e ,  sup ra ;  O1Ma1ley v. S t a t e ,  

sup ra ;  Barnes v. S t a t e ,  sup ra ;  Kel ly  v. S t a t e ,  sup ra ;  Saunders 

v. S t a t e ,  sup ra ;  Tacke t t  v. S t a t e ,  sup ra ;  C a r t e r  v. S t a t e ,  

sup ra ;  Stroemer v. S t a t e ,  s u p r a .  Furthermore,  t h e  e f f e c t  upon 

t h e  Defendant was t o  pe rmi t  t h e  T r i a l  Cour t ,  o s t e n s i b l y ,  

wi thou t  d e v i a t i n g  from t h e  s en t enc ing  g u i d e l i n e s ,  t o  enhance 



the Defendant's sentence by almost sixty (60%) percent, or 

increase the Defendant's sentence from a maximum permissible 

four and one-half (4 1/2) years under the appropriate 

guidelines, to the sentence imposed of seven (7) years. 

The facts of the instant case, when analyzed by the 

two-fold test announced by this Court in State v. Williams, 397 

So.2d 663, 665 (Fla. 1981), clearly reflect that the Trial 

Court's application of ineffective guidelines violated the - ex 

post facto prohibitions. Specifically, the Trial Court 

utilized a change in legislation and law, not in effect on the 

date of the offense and not even in effect at the time it was 

used by that Court, in a manner which was manifestly 

disadvantageous to the Defendant. Accordingly, under the facts 

of this case, the proposed amendment to the sentencing 

guidelines was not procedural because it affected the 

substantive rights of the Defendant and, accordingly, the 

decision of the District Court of Appeal under review must be 

affirmed. 

The State concedes, in its Brief On The Merits, that the 

sentencing guidelines score sheets used by the Trial Court had 

not been ratified by this Court nor approved by the 

Legislature, and that the legislation approving same 

specifically provided that they would not become effective 

until two (2) months after sentence was imposed in the case 

below. Notwithstanding this, the State argues that, by virtue 

of this Court's decision in Jackson, those same score sheets 



would be used a t  resentencing and, accordingly,  a  remand would 

be p o i n t l e s s .  The S t a t e  then reques ts  t h a t  t h i s  Court 

r e i n s t a t e  t h e  o r i g i n a l  sentence imposed without f u r t h e r  

resentencing. ( S t a t e ' s  Brief a t  Page 7 ) .  The S t a t e  i s  asking 

t h i s  Honorable Court t o  countenance a  t r i a l  c o u r t ' s  r e f u s a l  t o  

follow the  express d i c t a t e s  of the  S t a t e  Legis la ture  and the  

Orders of t h i s  Court contained i n  the  Rules of Criminal 

Procedure. I t  is respec t fu l ly  submitted t h a t  t h i s  Cour t ' s  

acquiescence t o  the  S t a t e ' s  request ,  i n  t h i s  regard,  would be 

tantamount t o  an abandonement of the  Cour t ' s  supervisory 

r e s p o n s i b i l i t i e s  over the  lower cour ts .  The e f f e c t  of t h e  

S t a t e ' s  suggested d i spos i t ion  of the  accused i s  t h a t  he m u s t  

s u f f e r  inca rce ra t ion  f o r  a  period of seven ( 7 )  years  r a the r  

than f i v e  and one-half ( 5  1 / 2 )  years ,  a s  required by the  law i n  

e f f e c t  a t  t h e  time of h i s  sentence.  The e f f e c t  on t h e  

adminis t ra t ion  of j u s t i c e  i n  t h i s  S t a t e  by such a  r e s u l t  would 

be t o  g ran t  a  l i c e n s e  t o  the  t r i a l  cour t s  t o  ignore the  laws 

es tab l i shed  by the  Legis la ture  and the  Rules of Procedure 

e s t ab l i shed  by t h i s  Court. F ina l ly ,  and most s i g n i f i c a n t l y ,  t o  

s u s t a i n  the  T r i a l  Cour t ' s  sentence,  a s  suggested by the  S t a t e ,  

would e f f e c t i v e l y  destroy t h e  uniform sentencing pol icy 

es t ab l i shed  by the  Flor ida  L e g i s l a t u r e ' s  enactment of Flor ida 

S t a t u t e s  S 9 2 1 . 0 0 1  e t  seq.  A s  t he  United S t a t e s  Court of - -  

Appeals f o r  the  F i f t h  C i r c u i t  has observed, a p p e l l a t e  cour t s  

should not be i n  t he  business  of excusing, a f t e r - t h e - f a c t ,  

non-compliance w i t h  the law fo r  the  reason t h a t  it w i l l  not 



make any difference. Rather, appellate courts are in the 

business of insuring compliance with the law. United States v. 

Opager, 589 F.2d 799, 805 (5th Cir. 1979). 



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  f a c t s ,  r e a s o n s  a n d  a u t h o r i t i e s ,  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  u n d e r  r e v i e w  s h o u l d  b e  

a f f i r m e d  a n d / o r  t h e  R e s p o n d e n t  s h o u l d  b e  g r a n t e d  s u c h  o t h e r  a n d  

f u r t h e r  r e l i e f  a s  i s  a p p r o p r i a t e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

GITLITZ,  KEEGAN & DITTMAR, P.A. 
S u i t e  8 0 7 ,  B i s c a y n e  B u i l d i n g  
1 9  West F l a g l e r  S t r e e t  
Miami, F l o r i d a  3 3 1 3 0  
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