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I N  THE FLORIDA SUP,WME COURT 

GEORGE ALLEN M c G O U I R K  , 

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 

BRIEF OF PETITIONER ON JURISDICTION 

I P R E L I M I N A R Y  STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  de f endan t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  be  r e f e r -  

r e d  t o  a s  t hey  appear  b e f o r e  t h i s  Cour t .  A t h r e e  volume r e c o r d  

on a p p e a l  w i l l  be  r e f e r r e d  t o  a s  "R" fo l lowed by t h e  a p p r o p r i a t e  

page number i n  p a r e n t h e s e s .  At tache2  h e r e t o  a s  Appendix A i s  

a copy of  t h e  d i s t r i c t  c o u r t  op in ion  o f  May 13 ,  1985. Appendix 

B c o n t a i n s  p e t i t i o n e r ' s  t i m e l y  motion f o r  r e h e a r i n g .  Appendix 

C c o n t a i n s  t h e  d i s t r i c t  c o u r t  I s  c o r r e c t e d  op in ion  f i l e d  June  

18,  1985. Appendix D c o n t a i n e s  p e t i t i o n e r ' s  motion t o  c e r t i f y  

t h e  q u e s t i o n  o r  t o  s t a y  t h e  mandate. Appendix E c o n t a i n s  t h e  

o r d e r  deny ing  t h e  motion f o r  c e r t i f i c a t i o n  and motion t o  s t a y  

d a t e d  J u l y  9 ,  1985. 
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11 STATEMENT OF THE CASE AND FACTS 

By i n fo rma t ion  f i l e d  February  6 ,  1984,  p e t i t i o n e r  was 

charged w i t h  s i x  coun ts  of a t t emp ted  f i r s t  deg ree  murder and 

one coun t  of  p l a c i n g  a  d e s t r u c t i v e  dev i ce  ( R  14-17) . The cause  

proceeded t o  j u ry  t r i a l  on May 15-16, 1984,  b e f o r e  C i r c u i t  Judge 

Lamar Winegear t ,  J r . ,  and a t  t h e  conc lu s ion  t h e r e o f  p e t i t i o n e r  

was found g u i l t y  o f  t h e  fo l l owing  crimes: one coun t  o f  a t t emp ted  

f i r s t  degree  murder a s  charged;  two coun t s  of a t t emp ted  manslaugh- 

t e r ,  a s  lesser o f f e n s e s ;  and  g u i l t y  of p l a c i n g  a  d e s t r u c t i v e  de- 

v i c e ,  a s  charged ( R  50-51) . P e t i t i o n e r ' s  t i m e l y  motion f o r  new 

t r i a l  ( R  73) was den ied  by w r i t t e n  o r d e r  f i l e d  May 29,  1984 ( R  7 9 ) .  

On t h a t  d a t e ,  p e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  o f  each  

coun t  and s en t enced  t o  t h e  Eollowing p r i s o n  t e r m s :  f o r  a t t emp ted  

f i r s t  degree  murder,  15  y e a r s  w i t h  a  3  y e a r  mandatory minimum; 

f o r  e ach  count  f o r  a t t emp ted  mans laugh te r ,  5  y e a r s ,  t o  r un  con- 

c u r r e n t l y ;  and f o r  t h e  d e s t r u c t i v e  d e v i c e ,  1 5  y e a r s  t o  r un  con- 

s e c u t i v e l y  w i t h  a  10 y e a r  mandatory minimum s e n t e n c e  ( R  68-77).  

On May 31, 1984, a  t i m e l y  n o t i c e  of  a p p e a l  was f i l e d  by 

c o u n s e l  ( R  80) . On a p p e a l ,  p e t i t i o n e r  a rgued  t h a t  he  cou ld  n o t  

r e c e i v e  a  3  y e a r  mandatory minimum s e n t e n c e  on t h e  a t t emp ted  mur- 

d e r ,  fo l lowed  by a  consecu t i ve  10 y e a r  mandatory minimum f o r  

p l a c i n g  a  d e s t r u c t i v e  d e v i c e .  The F i r s t  D i s t r i c t  d i s a g r e e d  

(Appendix A and C ) .  The F i r s t  D i s t r i c t  a l s o  den ied  p e t i t i o n e r ' s  

motion t o  c e r t i f y  t h e  q u e s t i o n  (Appendix D and E )  . 



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  argue i n  t h i s  b r i e f  t h a t  t h i s  Court should 

accept  j u r i s d i c t i o n  because t h e  dec i s ion  of t h e  lower t r i b u n a l ,  

which he ld  t h a t  the  sentencing guide l ines  have abrogates  t h e  

law proh ib i t ing  consecutive mandatory minimum sentences,  i s  i n  

d i r e c t  c o n f l i c t  with a case which i s  c u r r e n t l y  pending review 

i n  t h i s  Court. 



I V  ARGUMENT 

ISSUE PRESENTED 

THE DECISION OF THE LOLJER COURT I S  I N  
EXPRESS RYD DIRECT CONFLICT WITH SUAREZ 
v. STATE, 464 So.2d 259 ( F l a .  2d DCA 
19 85) , DISCRETIONARY REVIEW PENDING, 
CASE NUMBER 66,7 89. 

The F i r s t  D i s t r i c t  h e l d  i n  i t s  c o r r e c t e d  op in ion  t h a t  

p e t i t i o n e r  cou ld  r e c e i v e  consecu t i ve  mandatory minimum s e n t e n c e s  

f o r  two crimes i n  t h e  same c r i m i n a l  e p i s o d e ,  r e a son ing  t h a t  

t h i s  C o u r t ' s  h o l d i n g  i n  Palmer v.  S t a t e ,  438 So.2d 1 ( F l a .  

1983) d i d  n o t  app ly  t o  one who i s  s en t enced  p u r s u a n t  t o  t h e  

s e n t e n c i n g  g u i d e l i n e s .  The Second D i s t r i c t  h e l d  t o  t h e  c o n t r a r y  

i n  Sua rez ,  s u p r a ,  and c e r t i f i e d  t h e  q u e s t i o n  a s  one of g r e a t  

p u b l i c  impor tance .  B r i e f s  on t h e  m e r i t s  have been f i l e d  by 

t h e  p a r t i e s  i n  Sua rez ,  and t h e  c a s e  i s  now r i p e  f o r  d e c i s i o n .  

Thus, t h e  d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  i s  i n  e x p r e s s  

and d i r e c t  c o n f l i c t  w i t h  Suarez .  Th i s  Cour t  shou ld  a c c e p t  re- 

view of  t h i s  c a s e  and dec ide  it a l o n g  w i t h  Suarez  because of  

t h e  p r e s e n t  c o n f l i c t  and t o  s e t t l e  t h e  q u e s t i o n ,  which w i l l  a r i s e  

f r e q u e n t l y  i n  t h e  f u t u r e ,  of whether  any defendan t  s en t enced  

under t h e  g u i d e l i n e s  may r e c e i v e  consecu t i ve  mandatory minimum 



V CONCLUS IOIJ 

0 Based upon t h e  fo r ego ing  argument,  r e a sons ing ,  and c i t a t i o n  

of  a u t h o r i t y ,  p e t i t i o n e r  u rges  t h i s  Cour t  t o  a c c e p t  j u r i s d i c t i o n  

and dec ide  t h e  i s s u e  on t h e  m e r i t s .  

R e s p e c t f u l l y  submi t t ed ,  

MICHAEL E .  ALLEN 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

A s s i s t a n t  P u b l i c  Defender 
P o s t  O f f i c e  Box 671 
T a l l a h a s s e e ,  F l o r i d a  32302 
(904) 488-2458 

ATTORNEY FOR PETITIONER 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  copy of t h e  above B r i e f  of P e t i -  

t i o n e r  on J u r i s d i c t i o n  ha s  been f u r n i s h e d  by hand t o  A s s i s t a n t  

At to rney  Genera l  John W .  Tiedemann, The C a p i t o l ,  T a l l a h a s s e e ,  

F l o r i d a  32301; and by U.S. Mail  t o  p e t i t i o n e r ,  George Al len  

McGouirk, #094037, P o s t  O f f i c e  Box 2 2 1 ,  Ra i fo rd ,  F l o r i d a  32083 

on t h i s  8 day of  A u g u ~ t ,  1985. 

Py DOUGLAS BRINKPIEYER ,Y 




