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I N  THE SUPREME COURT OF FLORIDA 

GEORGE ALLEN McGOUIRK,  

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 67,472 

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  de f endan t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  be re- 

f e r r e d  t o  a s  t h e y  appea r  b e f o r e  t h i s  Cour t .  A t h r e e  volume 

r e c o r d  on a p p e a l  w i l l  be r e f e r r e d  t o  a s  "R" fo l lowed  by 

t h e  a p p r o p r i a t e  page number i n  pa r en the se s .  At tached  h e r e t o  

a s  a n  appendix  i s  t h e  d i s t r i c t  c o u r t ' s  c o r r e c t e d  op in ion  

f i l e d  June  18 ,  1985, which i s  r e p o r t e d  a s  McGouirk v .  S t a t e ,  

470 So.2d 31 ( F l a .  1st DCA 1985 ) .  



I1 STATEMENT OF THE CASE 

By informat ion  f i l e d  February 6 ,  1984, p e t i t i o n e r  was 

charged wi th  s i x  coun t s  of a t tempted f i r s t  degree  murder 

and one count  of p l ac ing  a  d e s t r u c t i v e  dev ice  (R-14-17). 

The cause  proceeded t o  ju ry  t r i a l  be fo re  C i r c u i t  Judge 

Lamar Weingeart,  Jr., and a t  t h e  conc lus ion  thereof  

p e t i t i o n e r  was found g u i l t y  of t h e  fo l lowing  crimes:  One 

count  of a t t empted  f i r s t  degree  murder a s  charged; two 

coun t s  of a t t empted  manslaughter ,  a s  l e s s e r  o f f e n s e s ;  

n o t  g u i l t y  of t h e  o t h e r  a t tempted murders; and g u i l t y  of 

p l a c i n g  a  d e s t r u c t i v e  dev ice ,  a s  charged (R-50-51). 

On May 29, 1984, p e t i t i o n e r  was ad jud ica t ed  g u i l t y  

of each count  and sentenced t o  t h e  fo l lowing  p r i s o n  term: 

For a t tempted  f i r s t  degree  murder, 15 y e a r s  wi th  a  t h r e e  

yea r  mandatory minimum; f o r  each count  of a t tempted 

manslaughter ,  f i v e  y e a r s ,  t o  run concur ren t ly ;  and f o r  

t h e  d e s t r u c t i v e  dev ice ,  15  y e a r s  t o  run consecu t ive ly ,  

wi th  a  10 yea r  minimum mandatory sen tence  (R-68-77). 

On May 31, 1984, a  t ime ly  n o t i c e  of appea l  was f i l e d  

by counse l  (R-80). On appea l ,  p e t i t i o n e r  argued two 

i s s u e s :  That  t h e r e  were no c l e a r  and convincing reasons  

t o  j u s t i f y  a  double d e p a r t u r e  from p e t i t i o n e r ' s  

recommended g u i d e l i n e  sen tence  of 15 y e a r s ,  and t h a t  

p e t i t i o n e r  should n o t  have r ece ived  consecut ive  mandatory 

minimum sen tences  f o r  t h e  two crimes.  The F i r s t  D i s t r i c t  

d i s ag reed  wi th  both  arguments. On January 29, 1986, t h i s  

Court  accep ted  review of t h i s  d e c i s i o n .  

- 2 -  



I11 STATEMENT OF THE FACTS 

Wil l iam E. E l l i o t t r e s i d e d  i n  a  double  wide house 

t r a i l e r  w i th  h i s  w i f e  Dora, s t epdaugh t e r  Cindy, s t e p s o n  

Opie,  s t epdaugh t e r  Emellen, and daugh t e r  Marida. The 

t r a i l e r  had a  g a s  f u r n a c e  and c e n t r a l  a i r  c o n d i t i o n i n g ,  

w i th  d u c t  work undernea th .  H e  had known p e t i t i o n e r  f o r  

abou t  a  y e a r ,  and p e t i t i o n e r  he lped  him r e p l a c e  t h e  

f l o o r s  when t h e y  were damaged by r a i n .  One morning, 

i n  October o r  November, 1983, E l l i o t t  awoke and found 

p e t i t i o n e r  p r e s e n t  w i t h i n  t h e  t r a i l e r  a t  5:30 a.m. w i th  

h i s  s t epdaugh t e r  Cindy; he  t o l d  p e t i t i o n e r  t o  l e a v e  

and n o t  come back. L a t e r  on ,  p e t i t i o n e r  s a i d  h e  was go ing  

t o  " g e t "  E l l i o t t  (R-145-59). 

On January  19 ,  he  was t a k i n g  a  shower when he  hea rd  

a  loud  exp lo s ion .  H e  c a l l e d  t h e  p o l i c e  and t h e  f i r e  

depar tment  and n o t i c e d  t h a t  t h e  bedroom f l o o r  was r i p p e d  

o u t ,  t h e  c e i l i n g  had a  h o l e  i n  it, g l a s s  was broken,  and 

t h e  bedroom door  had blown open. The d u c t  work had p u l l e d  

a p a r t  and t h e  a i r  c o n d i t i o n e r  w a s  t o r n  up. Pho tos  o f  

t h e  damage w e r e  e n t e r e d  i n t o  ev idence  w i thou t  o b j e c t i o n .  

The f ami ly  moved o u t  w h i l e  t h e  a u t h o r i t i e s  conducted  a  

two week i n v e s t i g a t i o n .  Cindy was t h e  on ly  person who 

was i n j u r e d ,  and had a  c u t  on h e r  l e g .  P e t i t i o n e r  had 

t o l d  E l l i o t t  t h a t  he  knew how t o  make a  bomb. A d iagram 

of t h e  t r a i l e r  was e n t e r e d  i n t o  ev idence  w i thou t  o b j e c t i o n  

(R-159-71). 



Dora Sue E l l i o t t ,  Wi l l i am ' s  w i f e ,  t e s t i f i e d  t h a t  p e t i -  

t i o n e r  used  t o  v i s i t  t h e  f ami ly .  One day,  s h e  hea rd  

p e t i t i o n e r  t a l k i n g  t o  16 y e a r  o l d  Cindy abou t  e l op ing .  

On January  19 ,  s h e  awoke w h i l e  Wil l iam was showering,  and 

t ended  t o  t h e  baby, who s l e p t  i n  t h e i r  bedroom. A f t e r  s h e  

had f i x e d  b r e a k f a s t  f o r  t h e  c h i l d r e n ,  who w e r e  i n  t h e  

k i t c h e n ,  t h e  exp lo s ion  went o f f .  She a l s o  d e s c r i b e d  t h e  

damage t o  t h e  t r a i l e r  (R-175-84). 

Opie Coleman, age  13 ,  was found t o  be  a competent  

w i t n e s s  w i thou t  o b j e c t i o n .  One day a s  Opie was walking 

home from schoo l ,  p e t i t i o n e r  drove up and s a i d  he  loved  

Cindy v e r y  much and t h a t  he  would have t o  do something 

abou t  M r .  and M r s .  E l l i o t t ,  e i t h e r  shoo t  them o r  blow 

them up (R-186-93). Gar land Deal ,  manager of a l i q u i d  

propane g a s  company, t e s t i f i e d  t h a t  h e  went t o  t h e  

t r a i l e r  on January  23 t o  i n s p e c t  t h e  propane t a n k  a f t e r  

t h e  exp lo s ion .  H e  found n o  l e a k  i n  t h e  g a s  l i n e  (R-190). 

I n v e s t i g a t o r  Arch i e  P a d g e t t  t e s t i f i e d  t h a t  he  i n t e r -  

viewed Becky and Roy McGouirk and determined t h a t  p e t i t i o n e r  

was a s u s p e c t .  H e  r ecovered  b o l t s ,  n u t s ,  t a p e ,  and burned 

w i r e  from Becky McGouirk's house (R-206-10). Evidence 

t e c h n i c i a n  B i l l y  R ive r s  photographed t h e  E l l i o t t  t r a i l e r  

on January  20, and a g a i n  on January  23, and t h e s e  pho tos  

w e r e  e n t e r e d  i n t o  ev idence  w i thou t  o b j e c t i o n .  H e  a l s o  

took samples of wood from t h e  f l o o r  j o i s t s  and p i e c e s  of 

t h e  d u c t  work, and d e l i v e r e d  them t o  t h e  Alcoho l ,  Tobacco, 



and Firearm O f f i c e  i n  J a c k s o n v i l l e  (R-210-30). 

Edward M. DeFoor, an  e x p e r t  i n  bomb a n a l y s i s ,  t e s t i f i e d  

t h a t  he went t o  t h e  t r a i l e r  and observed t h e  evidence.  He 

determined t h e  explos ion  was caused by dynamite o r  gunpowder 

and i t s  source  was under t h e  t r a i l e r .  I t  was caused by an 

e l e c t r i c a l l y - t i m e d  bomb t r i g g e r e d  by a c lock  (R-231-45). 

Chemist Walter  Mi t che l l  examined t h e  screws,  n u t s ,  t a p e ,  

b o l t s ,  and copper w i re  from t h e  t r a i l e r  and found t h a t  t hey  

were i d e n t i c a l  t o  t hose  found a t  Becky McGouirkls house. 

He a l s o  analyzed t h e  wood p a r t i c l e s  and determined t h a t  t hey  

had been exposed t o  dynamite. These i t ems  were e n t e r e d  

i n t o  evidence wi thout  o b j e c t i o n  (R-245-58). 

Barbara W. Sa lvonie ,  a  c l e r k  a t  t h e  TG & Y s t o r e  i n  

Green Cove Spr ings ,  t e s t i f i e d  t h a t  i n  January p e t i t i o n e r  

r e tu rned  an  alarm c lock  t o  t h e  s t o r e  because it was 

d e f e c t i v e ,  and exchanged it f o r  ano the r  one (R-263-66). 

Becky Jean McGouirk t e s t i f i e d  t h a t  she  marr ied p e t i t i o n e r  

i n  1977 and they  were divorced i n  1979. She then  marr ied 

p e t i t i o n e r ' s  b r o t h e r  Roy i n  1981. P e t i t i o n e r  came t o  h e r  

house one day and s a i d  he  loved Cindy and was going t o  

k i l l  George E l l i o t t  wi th  a bomb. One week be fo re  t h e  

explos ion ,  p e t i t i o n e r  had a p l a s t i c  c o n t a i n e r  con ta in ing  

a c lock ,  b a t t e r y ,  w i r e s ,  and screws,  and asked h e r  t o  

keep it f o r  him. The n i g h t  be fo re  t h e  explos ion ,  he  

r ep l aced  t h e  c lock  and b a t t e r i e s  and s a i d  he  was going t o  

pu t  t h e  bomb under E l l i o t t ' s  bedroom. P e t i t i o n e r  r e tu rned  



t o  h e r  house a t  2:00 a.m. and s a i d  he had s e t  t h e  bomb 

(R-271-90). Jesse Braswell  t e s t i f i e d  t h a t  p e t i t i o n e r  

s a i d  he  loved Cindy and wanted t o  do away wi th  B i l l  

E l l i o t t .  P e t i t i o n e r  s a i d  he  could k i l l  B i l l  wi thout  

h u r t i n g  Dora. On January 18 ,  p e t i t i o n e r  showed Jesse 

t h e  c o n t a i n e r ;  t h e  nex t  morning, J e s s e  heard t h e  explos ion  

(R-300-307). The s t a t e  r e s t e d  (R-314). 

A t  sen tenc ing  on May 2 9 ,  t h e  p rosecu to r  announced 

t h a t  two sen tenc ing  g u i d e l i n e  s c o r e s h e e t s  had been 

prepared ,  one wi th  a t tempted f i r s t  degree  murder a s  t h e  

primary o f f e n s e ,  which c a l l e d  f o r  a  g u i d e l i n e  s en t ence  of 

15 y e a r s  (R-65), and one with  p l ac ing  a  d e s t r u c t i v e  dev ice  

a s  t h e  primary o f f e n s e ,  which c a l l e d  f o r  a  sen tence  of 

s i x  y e a r s  (R-76; 85-88). A f t e r  f u r t h e r  argument r ega rd ing  

an a p p r o p r i a t e  sen tence ,  t h e  c o u r t  imposed t h e  s en t ences  

noted above (R-89-102). The c o u r t  j u s t i f i e d  t h e  d e p a r t u r e  

from t h e  sen tenc ing  g u i d e l i n e s  by say ing  o r a l l y :  

A s  t o  t h i s  count ,  t h e  c o u r t  f i n d s  t h a t  
one,  t h e  sen tenc ing  g u i d e l i n e s  s co re shee t  
does  n o t  s p e c i f i c a l l y  cover  t h i s  s t a t u t e .  
The c o u r t  f i n d s  t h a t  t h e  s co re shee t  
r e q u i r e d  t o  be  used does n o t  adequa te ly  
r e f l e c t  t h e  s e r i o u s n e s s  of t h i s  crime. 
F u r t h e r ,  t h e  c o u r t  f i n d s  t h a t  t h e  
s t a t u t e s  wi th  which t h i s  cr ime i s  
prosecuted r e q u i r e s  a  minimum ten-year  
sen tence .  This  i s  such a gro tesque  
showing on t h e  p a r t  of t h e  defendant  
which showed an u t t e r  d i s r e g a r d  f o r  
human l i f e  and p o s s i b i l i t y  of s i x  
people  being k i l l e d ,  and t h e  f a c t  t h a t  
he  r e a l l y  on ly  in tended  t o  k i l l  one 
person on ly ,  and when asked about  
k i l l i n g  o t h e r s ,  h i s  f l i p  remark 
about  " I f  anyone e l s e  g o t  k i l l e d ,  s o  



be it." He had a long period of 
deliberation about what to do. He 
began building a bomb and it taking 
two weeks to do it and placed it, 
that clearly demonstrates the 
utter disregard for human life. 
Therefore, the court's going outside 
of the sentencing guidelines. 

(R-100). The court wrote on the bottom of the guideline 

scoresheet: 

The statute requires a ten-year 
minimum-This crime is so grotesque- 
showing an utter disregard for 
human-His long period of delibera- 
tion before committing this act 
clearly demonstrates this disregard. 



I V  SUMMARY O F  ARGUMENT 

P e t i t i o n e r  w i l l  a rgue  i n  t h e  f i r s t  i s s u e  of t h i s  b r i e f  

t h a t  he  shou ld  n o t  have r e c e i v e d  a  t e n  y e a r  minimum 

mandatory s e n t e n c e ,  imposed c o n s e c u t i v e l y  t o  t h e  t h r e e  

y e a r  minimum mandatory s en t ence .  T h i s  i s  because  t h e  

L e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  bo th  of  t h e s e  minimum 

manda tor ies  t o  be  imposed c o n s e c u t i v e l y  i n  t h e  same ca se .  

The t e n  y e a r  minimum mandatory shou ld  b e  o r d e r e d  t o  

be run c o n c u r r e n t l y  w i t h  t h e  t h r e e  y e a r  minimum mandatory. 

I n  t h e  second i s s u e ,  p e t i t i o n e r  w i l l  a r g u e  t h a t  t h e  

t r i a l  c o u r t  d i d  n o t  adequa t e ly  j u s t i f y  t h e  d e p a r t u r e  

from t h e  recommended g u i d e l i n e  s en t ence  of  15  y e a r s .  

P e t i t i o n e r  r e c e i v e d  a  t o t a l  s e n t e n c e  of  30 y e a r s .  The 

d e p a r t u r e  p o r t i o n ,  15  y e a r s ,  was n o t  adequa t e ly  j u s t i f i e d  

by c l e a r  and conv inc ing  r e a s o n s ,  and must be  s t r u c k .  



V ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED I N  IMPOSING A 
TEN YEAR MANDATORY M I N I M U M  ON COUNT 
V I I  CONSECUTIVELY TO THE THREE YEAR 
MANDATORY M I N I M U M  ON COUNT I. 

Attempted f i r s t  d e g r e e  murder w i t h  a  f i r e a r m  o r  

d e s t r u c t i v e  d e v i c e  r e q u i r e s  a  t h r e e  y e a r  mandatory 

minimum s e n t e n c e  p u r s u a n t  t o  S e c t i o n  775 .087(2) ,  

F l o r i d a  S t a t u t e s .  The purpose  of t h i s  s t a t u t e  i s  t o  

p r o h i b i t  p a r o l e  a s  w e l l  a s  pi-LLim_eee,during t h i s  p e r i o d .  

L ikewise ,  S e c t i o n  7 9 0 . 1 6 1 ( 3 ) ,  F l o r i d a  S t a t u t e s ,  r e q u i r e s  

a  t e n  y e a r  mandatory minimum s e n t e n c e  w i t h o u t  p a r o l e .  

P e t i t i o n e r  r e c e i v e d  b o t h  of t h e s e ,  c o n s e c u t i v e l y ,  

p e t i t i o n e r  c o n t e n d s  t h a t  t h e y  c a n n o t  b e  imposed consecu- 

t i v e l y ,  because  t h e  crimes o c c u r r e d  a t  t h e  same t i m e  and 

i n  t h e  same p l a c e ,  on a u t h o r i t y  o f  Palmer v .  S t a t , e ,  438 

So.2d 1 ( F l a .  1 9 8 3 ) ;  S t a t e  v .  A m e s ,  467 So.2d 994 ( F l a .  

1 9 8 5 ) ;  and Suarez  v .  S t a t e ,  464 So.2d 259 ( F l a .  2d DCA 

1 9 8 5 ) ,  r ev iew pending,  Case No. 66,789,  o r a l  argument 

set  f o r  February  1 7 ,  1986. 

A t  f i r s t  b l u s h ,  t h e  e r r o r  may a p p e a r  t o  b e  h a r m l e s s  

s i n c e  p e t i t i o n e r ,  h a v i n g  been s e n t e n c e d  under  t h e  guide-  

l i n e s ,  i s  n o t  e l i g i b l e  f o r  p a r o l e  on any p a r t  of h i s  

30 y e a r  ( o r  1 5  y e a r ,  see I s s u e  11, i n f r a )  s e n t e n c e .  I t  

i s  n o t  h a r m l e s s  because  w h i l e  he  i s  n o t  e l i g i b l e  f o r  

p a r o l e ,  h e  i s  e l i g i b l e  f o r  s t a t u t o r y  g a i n  t i m e  on t h e  

1 0  y e a r  p o r t i o n  o f  t h e  mandatory minimum. The t h r e e  y e a r  



mandatory minimum s t a t u t e  e x p r e s s l y  p r o h i b i t s  t h e  

a p p l i c a t i o n  of g a i n  t i m e  t o  t h a t  p o r t i o n  of h i s  

s en t ence ,  b u t  t h e  bomb s t a t u t e  does  n o t  p r o h i b i t  g a i n  

t i m e  from t h e  s e r v i c e  of h i s  10  y e a r  mandatory minimum. 

Thus, he  w i l l  r e c e i v e  ga in  t i m e  c r e d i t  of a s  much a s  

30 days  p e r  month a g a i n s t  t h e  10 y e a r  mandatory 

minimum. S e c t i o n  944 .275(4) ,  F l o r i d a  S t a t u t e s .  The 

t h r e e  y e a r  mandatory minimum should  be s t r u c k  on 

a u t h o r i t y  of Palmer and A m e s ,  which would l e a v e  

p e t i t i o n e r  w i th  a  30 ( o r  15  y e a r ,  s e e  I s s u e  11, i n f r a )  

s en t ence  w i th  a  10  y e a r  mandatory minimum, f o r  which 

h e  would be  e l i g i b l e  f o r  g a i n  t i m e .  

I n  Palmer,  t h i s  Cour t  found t h a t  t h e  L e g i s l a t u r e  

d i d  n o t  i n t e n d  f o r  t h e  t h r e e  y e a r  mandatory minimum t o  

be  s t a c k e d  t o  a l l ow  a  minimum of s i x ,  n i n e ,  twelve . . .  

99 years :  

We r e l y  i n  p a r t  upon a  fundamental  
r u l e  of  s t a t u t o r y  c o n s t r u c t i o n ,  i . e . ,  
t h a t  c r i m i n a l  s t a t u t e s  s h a l l  be  
cons t rued  s t r i c t l y  i n  f a v o r  of  t h e  
person a g a i n s t  whom a  p e n a l t y  i s  t o  
be  imposed .... We have h e l d  t h a t  
" ' no th ing  t h a t  i s  n o t  c l e a r l y  and 
i n t e l l i g e n t l y  d e s c r i b e d  i n  [a  pena l  
s t a t u t e ' s ]  ve ry  words, a s  w e l l  a s  
m a n i f e s t l y  in tended  by t h e  Leg i s l a -  
t u r e ,  i s  t o  be  cons ide red  a s  i nc luded  
w i t h i n  i t s  terms. '". . .Nowhere i n  
t h e  language of S e c t i o n  775.087 do 
w e  f i n d  e x p r e s s  a u t h o r i t y  by which 
a  t r i a l  c o u r t  may deny, under  
s u b s e c t i o n  775.087 ( 2 )  , a  de fendan t  
e l i g i b i l i t y  f o r  p a r o l e  f o r  a  p e r i o d  
g r e a t e r  t han  t h r e e  c a l e n d a r  y e a r s .  

438 So.2d a t  3; c i t a t i o n s  omi t t ed .  An examination of 



t h e  s t a t u t e s  i n  c o n t r o v e r s y  i s  n e c e s s a r y  t o  show t h a t  

Palmer shou ld  be  a p p l i e d  t o  t h e  s t a t u t e s  a t  i s s u e  h e r e .  

I n  1974, t h e  L e g i s l a t u r e  adopted t h e  well-known 

t h r e e  y e a r  mandatory minimum f o r  a  f i r e a r m .  Ch. 74-383, 

S9,Laws of F l o r i d a .  That  s t a t u t e  a l s o  c o n t a i n e d  t h e  

same lesser-known mandatory minimum requ i rement  f o r  one 

who u s e s  a  " d e s t r u c t i v e  dev i ce"  i n s t e a d  of a  f i r e a r m .  

The L e g i s l a t u r e  had p r e v i o u s l y  d e f i n e d  " d e s t r u c t i v e  

dev i ce"  i n  Ch. 69-306, §1, Laws of  F l o r i d a ,  which h a s  

become §790.001(4) ,  F l o r i d a  S t a t u t e s .  The 1974 

minimum mandatory s t a t u t e  made an  e x p r e s s  r e f e r e n c e  t o  

t h e  p r e - e x i s t i n g  d e f i n i t i o n  of a  " d e s t r u c t i v e  dev ice" :  

Any person who h a s  been c o n v i c t e d  of  a  
f e l o n y  i nvo lv ing  a  f i r e a r m  o r  d e s t r u c t i v e  
d e v i c e  a s  d e f i n e d  i n  S e c t i o n  790.001 
( 4 )  and ( 6 ) ,  F l o r i d a  S t a t u t e s  ... s h a l l ,  
upon subsquen t  c o n v i c t i o n  o f  a  f e l o n y  
i nvo lv ing  t h e  d i s p l a y ,  u s e  o r  a t t e m p t  
t o  u se  a  f i r e a r m  o r  d e s t r u c t i v e  d e v i c e  
a s  d e f i n e d  i n  S e c t i o n  790.001(4) and 
( 6 )  s e r v e  a  minimum t e r m  of  t h r e e  y e a r s .  

Thus, t h e  d e f i n i t i o n  o f  a  d e s t r u c t i v e  d e v i c e  was e x p r e s s l y  

i n c o r p o r a t e d  by r e f e r e n c e  i n t o  t h e  t h r e e  y e a r  mandatory 

minimum s t a t u t e .  49 F la . Ju r .2d  S t a t u t e s  S19 a t  30-31. 

I n  1976, t h e  L e g i s l a t u r e  c l a r i f i e d  S e c t i o n  775.087 

( 2 ) ,  F l o r i d a  S t a t u t e s  t o  e x p r e s s l y  p r o h i b i t  s t a t u t o r y  

g a i n  t i m e  from be ing  awarded a g a i n s t  t h e  t h r e e  y e a r  

mandatory minimum, and t o  add t h e  word " ca l enda r "  t o  t h e  

number of yea r s :  



Any person who i s  c o n v i c t e d  of any 
murder. . .or  any a t t e m p t  ... s h a l l  be  
sen tenced  t o  a  minimum t e r m  of  
imprisonment of 3  c a l e n d a r  y e a r s .  ... Nor s h a l l  t h e  de f endan t  be 
e l i g i b l e  f o r  p a r o l e  o r  s t a t u t o r y  
g a i n  t i m e  under  ss. 944.27 o r  
944.29. ~ r i o r  t o  s e r v i n a  such ~, ,. - -  - -  

2 

minimum sen t ence .  

Ch. 76-75, $32, Laws o f  F l o r i d a .  The L e g i s l a t u r e  r e t a i n e d  

t h e  e x p r e s s  r e f e r e n c e  t o  t h e  d e f i n i t i o n  of  a  d e s t r u c t i v e  

dev i ce .  

During t h e  same s e s s i o n ,  t h e  L e g i s l a t u r e  i n c r e a s e d  t h e  

p e n a l t y  f o r  d i s c h a r g i n g  a  d e s t r u c t i v e  d e v i c e  where b o d i l y  

harm o r  p r o p e r t y  damage occu r r ed .  More i m p o r t a n t l y ,  t h e  

L e g i s l a t u r e  a l s o  added a  10 y e a r  mandatory minimum f o r  

t h i s  crime: 

I f  t h e  a c t  r e s u l t s  i n  b o d i l y  harm t o  
a n o t h e r  person o r  i n  p r o p e r t y  damage, 
s h a l l  be  a u i l t v  of  a  f e l o n v  of  t h e  
f i r s t  deg ree ,  pun i shab l e  a s  p rov ided  
i n  s. 775.082 o r  s. 775.084, and t h e  
pe rson  s h a l l  be  r e q u i r e d  t o  s e r v e  a  
t e r m  of  imprisonment of n o t  less 
t h a n  10 c a l e n d a r  y e a r s  b e f o r e  
becoming e l i g i b l e  f o r  p a r o l e .  

Ch. 76-38, S2, Laws of  F l o r i d a ,  which ha s  been c o d i f i e d  

a s  S e c t i o n  790 .161(3) ,  F l o r i d a  S t a t u t e s .  P l e a s e  n o t e  

t h a t  t h e  same t e r m  " ca l enda r "  a p p e a r s  i n  t h i s  s e s s i o n  

law a s  w e l l  a s  i n  Ch. 76-75, $32, Laws of F l o r i d a .  P l e a s e  

n o t e  a l s o  t h a t  t h e  L e g i s l a t u r e  e x p r e s s l y  p r o h i b i t e d  

p a r o l e  c o n s i d e r a t i o n  du r ing  t h i s  10 y e a r  p e r i o d ,  b u t  s a i d  

no th ing  abou t  g a i n  t i m e .  Thus, p e t i t i o n e r  should  be  

e l i g i b l e  f o r  g a i n  t i m e  d u r i n g  h i s  10 y e a r  mandatory 

minimum . 



I t  i s  w e l l - s e t t l e d  t h a t  s t a t u t e s ,  e s p e c i a l l y  t h o s e  

passed  d u r i n g  t h e  same s e s s i o n ,  must b e  r e a d  t o g e t h e r  

and harmonized. 49 F l a . Ju r . 2d  S t a t u t e s  S176 a t  211-12. 

S i n c e  t h e  L e g i s l a t u r e  c r e a t e d  t h e  10 y e a r  mandatory 

minimum a t  t h e  same s e s s i o n  i n  which it c l a r i f i e d  t h e  

t h r e e  y e a r  mandatory minimum, and used t h e  same 

language,  it i s  obv ious  t h a t  t h e  ~ e g i s l a t u r e  d i d  n o t  

i n t e n d  f o r  t h e  10 y e a r  mandatory minimum t o  be  s t a c k e d  

on t o p  of t h e  t h r e e  y e a r  mandatory minimum. 

Now e n t e r  t h e  g u i d e l i n e s .  Of c o u r s e ,  one sen tenced  

under t h e  g u i d e l i n e s  h a s  no r i g h t  t o  p a r o l e ,  b u t  s t i l l  

r e t a i n s  h i s  r i g h t  t o  accumulate  s t a t u t o r y  g a i n  t i m e .  

S e c t i o n  921.001 ( 8 ) ,  F l o r i d a  S t a t u t e s .  I n  S t a t e  v .  Ames, 

s u p r a ,  t h e  de f endan t  was s ea t enced  p r i o r  t o  t h e  g u i d e l i n e s  

and r e c e i v e d  c o n s e c u t i v e  t h r e e  y e a r  mandatory minimum 

terms.  T h i s  Cour t  may r e c a l l  t h a t  some of t h e  o r a l  

argument i n  Ames, h e l d  on February  7 ,  1985, conducted  by 

t h e  unders igned  and t h e  same counse l  f o r  r esponden t ,  

focused  on t h e  e f f e c t  of t h e  g u i d e l i n e s  on t h e  Palmer 

d e c i s i o n .  While n o t  nece s sa ry  t o  i t s  d e c i s i o n ,  t h i s  

Cou r t ,  i n  app ly ing  Palmer t o  Ames' c o n s e c u t i v e  t h r e e  

y e a r  mandatory minimums, no t ed  t h a t  t h e  r e s u l t  would be 

t h e  same i f  Ames had been sen tenced  under  t h e  q u i d e l i n e s :  

I n  o u r  view, S e c t i o n  775.087(2) was 
n o t  i n t ended  t o  mandate t h e  impos i t i on  
of mandatory minimum s e n t e n c e s  f o r  
each  o f f e n s e  enumerated w i t h i n  t h e  
s t a t u t e  when t h o s e  o f f e n s e s  a r e  
committed d u r i n g  a  s i n g l e ,  con t i nuous  
c r i m i n a l  ep i sode .  To s o  i n t e r p r e t  



S e c t i o n  775.087 ( 2 )  would s i g n i f i c a n t l y  
amend t h e  s t a t u t o r y  schemes which r e l a t e  
t o  p a r o l e  and s e n t e n c i n g  g u i d e l i n e s .  
See  S921.001, F l a . S t a t .  (Supp. 1984) 
( d i r e c t i n g  t h i s  C o u r t  t o  deve lop  
s e n t e n c i n g  g u i d e l i n e s ) ;  F1a.R.Crim.P. 
3.701. 

467 So.2d a t  996. The Second Di s t r i c t  p r o p e r l y  s o  h e l d  i n  

Suarez ,  s u p r a .  Thus, - A m e s  must be ex tended  t o  e x p r e s s l y  

h o l d  t h a t  any t y p e  of mandatory minimum s e n t e n c e s  imposed 

under  t h e  g u i d e l i n e s  c a n n o t  b e  imposed c o n s e c u t i v e l y .  

The s t a t e  may a r g u e  t h e  i n t e r v e n i n g  d e c i s i o n  i n  S t a t e  

v .  Enmund, 476 So.2d 165 ( F l a .  1985) somehow a f f e c t s  t h e  

i n s t a n t  c a s e .  I n  Enmund, t h i s  C o u r t  h e l d  t h a t  one 

c o n v i c t e d  of two f i r s t  d e g r e e  murders  c o u l d  r e c e i v e  

c o n s e c u t i v e  25 y e a r  mandatory minimum s e n t e n c e s .  One 

d i f f e r e n c e  between Enmund a s  compared w i t h  Palmer and - A m e s ,  

i s  t h i s  C o u r t ' s  f i n d i n g  i n  Enmund t h a t :  "Here, however, 

w e  have  two s e p a r a t e  and d i s t i n c t  homicides ."  - I d .  a t  168. 

I n  t h e  i n s t a n t  c a s e ,  a  s i n g l e  bomb .exploded a t  t h e  same 

t i m e  and p l a c e  t h a t  p e t i t i o n e r  a t t e m p t e d  t o  a l s o  murder 

t h e  v i c t i m .  They w e r e  n o t  "two s e p a r a t e  and d i s t i n c t "  

crimes. 

A second d i s t i n c t i o n  i s  based upon t h e  wording of 

t h e  25 y e a r  mandatory minimum s t a t u t e :  

A pe r son  who h a s  been c o n v i c t e d  o f  a  
c a p i t a l  f e l o n y  s h a l l  be  punished by- 
l i f e  imprisonment and s h a l l  b e  
r e q u i r e d  t o  s e r v e  no l e s s  t h a n  25 
y e a r s  b e f o r e  becoming e l i g i b l e  f o r  
p a r o l e .  

S e c t i o n  775.082 (1) , F l o r i d a  S t a t u t e s  (emphasis  added) . 



Compare t h i s  s t a t u t e  w i t h  t h e  language of t h e  t h r e e  

y e a r  mandatory minimum: "Any person  who i s  c o n v i c t e d  

of  any murder . . .or  any a t t e m p t  ...." T h i s  Cour t  h a s  

h e l d  t h a t  where t h e  L e g i s l a t u r e  u s e s  t h e  a r t i c l e  "a"  

i n  d e f i n i n g  a  t e r m ,  it i n t e n d s  f o r  t h a t  t e r m  t o  be  

"a s e p a r a t e  u n i t  of  p ro secu t i on . "  Grappin v .  S t a t e ,  

450 So.2d 484 ( F l a .  1984) .  On t h e  o t h e r  hand,  when 

t h e  L e g i s l a t u r e  u s e s  t h e  a r t i c l e  "any" i n  d e f i n i n g  a  

t e r m ,  it i n t e n d s  f o r  t h a t  t e rm t o  encompass a l l  o f f e n s e s  

w i t h i n  t h a t  t e r m .  S t a t e  v .  Wat t s ,  462 So.2d 813 ( F l a .  

1985 ) .  Thus, it was t h e  ~ e g i s l a t u r e ' s  c l e a r  i n t e n t  t o  

a l l ow  s t a c k i n g  of  25 y e a r  mandatory minimums i n  f i r s t  

d e g r e e  murders,  by u s e  of  t h e  a r t i c l e  "a" ,  w h i l e  t o  

p r ec lude  t h e  s t a c k i n g  of t h r e e  y e a r  mandatory minimums 

i n  any o t h e r  enumerated c r i m e  o r  a t t e m p t ,  by u s e  of 

t h e  a r t i c l e  "any". 

A t h i r d  d i s t i n c t i o n  between Enmund, and Arnes, i s  

t h a t  t h e  g u i d e l i n e s  never  come i n t o  p l a y  when one i s  

sen tenced  f o r  a  c a p i t a l  crime. S e c t i o n  921.001(4) ( a ) ,  

F l o r i d a  S t a t u t e s .  Thus, t h i s  C o u r t ' s  d e c i s i o n  i n  Enmund 

shou ld  have no b e a r i n g  on t h e  i n s t a n t  c a s e .  

I n  summary, t h e n ,  p e t i t i o n e r  h a s  demonst ra ted  t h a t  

t h e  F i r s t  D i s t r i c t  was i n c o r r e c t  i n  ho ld ing  t h a t  

c o n s e c u t i v e  mandatory minimum s e n t e n c e s  a r e  p e r m i t t e d  

when a  de f endan t  i s  g iven  a  g u i d e l i n e  s en t ence .  T h i s  

Cour t  must r e v e r s e  t h e  F i r s t  D i s t r i c t  and remand w i th  



d i r e c t i o n s  t h a t  t h e  t h r e e  y e a r  and 10 y e a r  mandatory 

minimum sen tences  be se rved  concur ren t ly .  



ISSUE I1 

THERE ARE NO CLEAR AND CONVINCING 
WRITTEN REASONS TO JUSTIFY A DOUBLE 
DEPARTURE FROM PETITIONER'S 
RECOMMENDED GUIDELINE SENTENCE OF 
15  YEARS. 

Before proceeding w i th  t h i s  argument, s e v e r a l  

p r e l im ina ry  m a t t e r s  must b e  addressed  t o  f u l l y  t h i s  

Cour t  of  what p e t i t i o n e r  i s  n o t  a rgu ing .  F i r s t ,  wh i l e  

t h e r e  was some d i s p u t e  below a s  t o  which s c o r e s h e e t  t o  

employ, t h e  unders igned b e l i e v e s  t h a t  t h e  ca t ego ry  1 

s c o r e s h e e t  was p rope r  (R-65) s i n c e  it i s  t h e  lowes t  

numerical  c a t e g o r y ,  and a l s o  c a l l s  f o r  a h a r s h e r  

s en t ence ,  i n  accord  w i th  e i t h e r  v e r s i o n  of F l o r i d a  Rule 

of Cr imina l  Procedure  3.701 ( d )  ( 3 )  ( b )  . Likewise ,  a s  

t h a t  s c o r e s h e e t  was p repared  w i th  a t t empted  f i r s t  degree  

murder a s  t h e  pr imary o f f e n s e ,  and a s  it recommends a 

15 y e a r  s en t ence ,  which i s  t h e  s en t ence  p e t i t i o n e r  

r ece ived  f o r  t h a t  o f f e n s e ,  t h e  unders igned w i l l  n o t  

a rgue  t h a t  t h e  15 y e a r  s en t ence  f o r  a t t empted  f i r s t  

degree  murder i s  exces s ive .  

One cou ld  a rgue  t h a t  seven p o i n t s  f o r  s l i g h t  v i c t i m  

i n j u r y  should  n o t  have been a s s e s s e d  on t h i s  s c o r e s h e e t ,  

s i n c e  M r .  E l l i o t t  s u f f e r e d  no i n j u r y .  Cindy Coleman 

r e c e i v e d  a c u t  on h e r  l e g ,  b u t  s i n c e  p e t i t i o n e r  was 

a c q u i t t e d  o f  any cha rge  a s  t o  Cindy, h e r  i n j u r y  shou ld  

n o t  have been scored .  However, s i n c e  t h e  deduc t ion  of 

seven p o i n t s  from t h e  s c o r e s h e e t  would n o t  e f f e c t  t h e  



recommended s en t ence ,  p e t i t i o n e r  w i l l  n o t  c o n t e s t  t h o s e  

seven p o i n t s .  

P e t i t i o n e r  w i l l  a t t a c k  t h e  consecu t ive  1 5  y e a r  

s en t ence  imposed f o r  d i s c h a r g i n g  a  d e s t r u c t i v e  d e v i c e ,  

s i n c e  t h a t  i s  i n  exces s  of t h e  g u i d e l i n e s .  The b a s i c  

argument i s  t h a t  t h e r e  was no b a s i s  f o r  a  v a l i d  d e p a r t u r e .  

The o f f e n s e  a t  c o n v i c t i o n  was d i s c h a r g i n g  a  bomb. I t  i s  

d e f i n e d  by s t a t u t e  a s :  

A person  who makes, p o s s e s s e s ,  throws,  
p l a c e s ,  d i s c h a r g e s ,  o r  a t t e m p t s  t o  
d i s c h a r g e  any d e s t r u c t i v e  dev i ce ,  wi th  
i n t e n t  t o  do b o d i l y  harm t o  any person 
o r  w i th  i n t e n t  t o  do damage t o  
p roper ty . . . .  

S e c t i o n  790.161, F l o r i d a  S t a t u t e s .  Th i s  o f f e n s e  i n  and 

of i t s e l f  i s  r a t h e r  t e r r i b l e  and r e f l e c t s  t h e  L e g i s l a t u r e ' s  

concern  o v e r  t h e  h o r r i b l e  r e s u l t s  which may r e s u l t  from it. 

The f a c t s  of  v i r t u a l l y  any bombing cou ld  g i v e  rise t o  

numerous agg rava t i ng  c i rcumstances .  Cf. S t a t e ,  v.  Dixon, 

2 8 3  So.2d 1, 8 (F l a .  1973) (To an o r d i n a r y  person ,  a lmost  

every  c a p i t a l  o f f e n s e  appea r s  t o  be  h e i n o u s ) .  I f  t r i a l  

judges a r e  go ing  t o  be  a b l e  t o  emphasize t h e  e lements  

i n h e r e n t  i n  o r  normal ly  accompanying each o f f e n s e  and 

base  d e p a r t u r e s  on t h o s e  e lements ,  t h e  g u i d e l i n e s  w i l l  

d eneg ra t e  i n t o  a  f a r c e .  

No m e r e  r e coun t ing  of t h e  f a c t s  of  t h e  crime, i n  

t h e  manner of t h e  t r i a l  judge h e r e ,  should  s u f f i c e  a s  

j u s t i f i c a t i o n  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s ,  o r  else 



e v e r y  t r i a l  judge i n  e v e r y  c a s e  w i l l  b e  a u t h o r i z e d  and 

encouraged t o  do  t h e  same. The p o s s i b i l i t i e s  f o r  aggrava-  

t i o n  a r e  l i m i t l e s s .  Any bombing i s  r e p r e h e n s i b l e  because  

of t h e  p o s s i b i l i t y  o f  harm t o  u n s u s p e c t i n g  v i c t i m s .  The 

j u r y  by i t s  v e r d i c t  on Count V I I  h a s  condemned p e t i t i o n e r ' s  

a c t i o n s .  But a n  examinat ion  of t h e  j u r y ' s  o t h e r  v e r d i c t s  

i s  n e c e s s a r y  t o  shed some l i g h t  upon t h e  n a t u r e  of t h e  

o f f e n s e  and t h e  o f f e n d e r ,  a s  r e q u i r e d  by t h e  q u i d e l i n e s .  

The j u r y  found p e t i t i o n e r  g u i l t y  of  o n l y  one c o u n t  of 

a t t e m p t e d  f i r s t  d e g r e e  murder ,  of Wil l iam E l l i o t t ,  t h e  man 

whom he  had t h r e a t e n e d .  The j u r y ' s  v e r d i c t s  o f  a t t e m p t e d  

mans laugh te r  a s  t o  t h e  w i f e  and baby (Counts  I1 and V I )  

may b e  e x p l a i n e d  because  t h o s e  v i c t i m s  s l e p t  i n  t h e  bedroom 

a w i t h  M r .  E l l i o t t ,  where t h e  bomb was p l a c e d ,  and w e r e  t h e r e  

when it exploded.  T h e i r  p r e s e n c e  i s  t h e  t y p e  of  f o r s e e a b l e  

r i s k  of  harm t h a t  t h e  mans laugh te r  s t a t u t e  i s  i n t e n d e d  t o  

p r o t e c t  a g a i n s t .  The n o t  g u i l t y  v e r d i c t s  a s  t o  t h e  o t h e r  

t h r e e  c h i l d r e n  (Counts  111, I V ,  and V )  may b e  e x p l a i n e d  by 

t h e  f a c t  t h a t  t h e y  s l e p t  i n  t h e  o t h e r  bedrooms and w e r e  i n  

t h e  k i t c h e n  e a t i n g  c e r e a l  when t h e  e x p l o s i o n  o c c u r r e d .  

Thus, t h e  j u r y  may have found t h a t  it was n o t  f o r s e e a b l e  

t h a t  t h e y  would b e  i n j u r e d ,  s i n c e  p e t i t i o n e r  had s t a t e d  he  

c o u l d  k i l l  E l l i o t t  w i t h o u t  h u r t i n g  anyone else.  

The t r i a l  c o u r t ' s  main f o c u s  a t  s e n t e n c i n g ,  g l e a n e d  

from h i s  o r a l  and w r i t t e n  remarks ,  i s  upon t h e  h i g h  d e g r e e  

of p l a n n i n g  which t h i s  c r i m e  r e q u i r e d .  P e t i t i o n e r  submi t s  



t h a t  any t ime  a  pe r son  c o n t e m p l a t e s  d i s c h a r g i n g  a  bomb, 

a  h i g h  d e g r e e  of p l a n n i n g  and p r e m e d i t a t i o n  i s  i n h e r e n t  

i n  t h e  crime. One does  n o t  c o n s t r u c t  and p l a c e  a  bomb 

on t h e  s p u r  of  t h e  moment. I t  r e q u i r e s  t h e  purchase  of  

m a t e r i a l s ,  e i t h e r  l e g a l l y  o r  i l l e g a l l y ,  some r e s e a r c h  o r  

p r i o r  t r a i n i n g ,  t h e  mechnica l  p r o d u c t i o n  of  t h e  

c o n t r a p t i o n ,  p o s s i b l e  t e s t i n g  t o  p r e v e n t  e r r o r s ,  and 

p l a c i n g  t h e  d e v i c e  i n  a  s u i t a b l e  l o c a t i o n .  These s t e p s  

a r e  n e c e s s a r y  i n  any and e v e r y  v i o l a t i o n  of  t h e  s t a t u t e .  

C o n t r a s t  t h a t  w i t h  t h e  p r e m e d i t a t i o n  n e c e s s a r y  f o r  

f i r s t  d e g r e e  murder.  Such p r e m e d i t a t i o n  t h e r e  can  t a k e  

p l a c e  i n  a  m a t t e r  of  minu tes  o r  seconds ,  r a t h e r  t h a n  days  

o r  weeks. Only when t h e r e  i s  p r e s e n t  a h e i g h t e n e d  d e g r e e  

of  p r e m e d i t a t i o n  i s  t h e  d e f e n d a n t  p e n a l i z e d  f u r t h e r  by 

t h e  o p e r a t i o n  of t h e  c o l d ,  c a l c u l a t e d ,  and p r e m e d i t a t e d  

a g g r a v a t i n g  c i r c u m s t a n c e  i n  S e c t i o n  921.141 ( 5 )  (i) , 
F l o r i d a  S t a t u t e s .  Tha t  e x t r a  p r e m e d i t a t i o n  sets a  

p a r t i c u l a r l y  wel l -p lanned murder a p a r t  from t h e  norm. 

I n  a  v i o l a t i o n  of t h e  bomb s t a t u t e ,  though,  a l l  

of  t h e  r e q u i r e m e n t s  o f  e x t r a  p r e m e d i t a t i o n  a r e  i n h e r e n t  

i n  t h e  e l e m e n t s  of t h e  c r i m e ,  and i n  t h e  e x e c u t i o n  of 

t h e  c r i m i n a l  a c t .  Thus, t h e  t r i a l  c o u r t ' s  f i n d i n g s  

c a n n o t  be  used  t o  d e p a r t  from t h e  recommended s e n t e n c e  

s i n c e  t h e y  a r e  based s o l e l y  upon t h e  e lements  i n h e r e n t  

i n  t h i s  c r i m e .  H i s  r e a s o n s  a r e  no more t h a n  a  b a s i c  

d i sagreement  w i t h  t h e  g u i d e l i n e s  scheme i t s e l f .  



P e t i t i o n e r  does  n o t  concede t h a t  any d e p a r t u r e  was 

p roper .  But i f  it w e r e ,  c e r t a i n l y  a  d e p a r t u r e  of t w i c e  

t h e  g u i d e l i n e s  maximum i s  unsuppor tab le .  The sum 

p r i n c i p l e s  of  p r o p o r t i o n a l i t y  must be  a p p l i e d  t o  

d e p a r t u r e s .  T h i s  i s  y e t  a n o t h e r  reason  f o r  a p p e l l a t e  

c o u r t s  t o  d i s cou rage  d e p a r t u r e s .  P e t i t i o n e r  submi t s  

t h a t  t h e  double  d e p a r t u r e  h e r e  i s  e x c e s s i v e ,  w i t h i n  t h e  

meaning of A l b r i t t o n  v.  S t a t e ,  476 So.2d 158 ( F l a .  1985) .  

How t h e  t r i a l  judge a r r i v e d  a t  a  30 y e a r  s en t ence  i s  

n o t  exp l a ined .  Was t h i s  c r i m e  cons ide red  t w i c e  a s  bad 

a s  t h e  wors t  a t t emp ted  f i r s t  degree  murder contemplated 

by t h o s e  who drew t h e  g u i d e l i n e s ?  Cons ider ing  t h e  n i n e  

s e p a r a t e  s e v e r i t y  c a t e g o r i e s ,  t h e  f i v e  c a r e f u l l y  a r r anged  

d i v i s i o n s  w i t h i n  each c a t e g o r y ,  and t h e  i n d i v i d u a l i z e d  

p o i n t  ass ignment  f o r  t h e  v a r i o u s  f a c t o r s ,  and t h e  e l a b o r a t e  

p o i n t  sp r eads  and gradua ted  p e n a l t i e s  b u i l t  i n t o  t h e  

g u i d e l i n e  s c o r i n g ,  it i s  c e r t a i n l y  anomalous f o r  a  t r i a l  

judge t o  push a l l  t h a t  mechanism a s i d e  by f i n d i n g  a  s i n g l e  

reason  t o  d e p a r t  and impose a r b i t r a r i l y  any s en t ence  

w i t h i n  t h e  s t a t u t o r y  l i m i t .  I f  a  d e p a r t u r e  must be  

j u s t i f i e d  i n  w r i t i n g  by c l e a r  and convincing r ea sons ,  

t h o s e  r ea sons  should  s t a t e  t h e  b a s i s  f o r  t h e  e x t e n t  

of t h e  d e p a r t u r e  a s  w e l l .  Without such r ea sons ,  

a p p e l l a t e  review of t h e  e x t e n t  of d e p a r t u r e s  w i l l  be  

shor tchanged;  o r ,  i f  no r ea sons  a r e  r e q u i r e d ,  sen tenc ing  

a f t e r  d e p a r t u r e  w i l l  become r i f e  w i th  a r b i t r a r i n e s s .  



Uniformi ty ,  a  major  g o a l  of  t h e  g u i d e l i n e s ,  w i l l  be  

vanquished.  

T h i s  Cour t  s h o u l d  v a c a t e  t h e  1 5  y e a r  s e n t e n c e  imposed 

on Count V I I ,  and i n  t h e  p r o c e s s  t h e r e o f ,  a p p l y  a  s t r i c t  

scope  of  r ev iew t o  g u i d e l i n e s  d e p a r t u r e s ,  t o  r e q u i r e  t h e  

s e n t e n c i n g  judges  of t h e  s t a t e  t o  comply s t r i c t l y  w i t h  t h e  

l e t t e r  a s  w e l l  a s  t h e  s p i r i t  of  t h e  g u i d e l i n e s  scheme. 



V I  CONCLUSION 

Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  o f  a u t h o r i t y ,  a s  t o  I s s u e  I ,  p e t i t i o n e r  r e q u e s t s  

t h a t  t h i s  C o u r t  r e v e r s e  t h e  F i r s t  D i s t r i c t ,  and  remand 

w i t h  d i r e c t i o n s  t h a t  t h e  two mandatory minimum s e n t e n c e s  

b e  r u n  c o n c u r r e n t l y .  A s  t o  I s s u e  11, p e t i t i o n e r  r e q u e s t s  

t h a t  t h i s  Cour t  r e v e r s e  t h e  1 5  y e a r  d e p a r t u r e  s e n t e n c e  

and remand w i t h  d i r e c t i o n s  t h a t  a  t o t a l  s e n t e n c e  of n o t  

more t h a n  1 5  y e a r s  b e  imposed. 
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