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I N  THE FLORIDA SUPREMI3 COURT 

JMES WILCOTT, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent . 

CASE NO. 

BRIEF OF PETITIONER ON JURISDICTION 

I PRELIMINARY STATE3mNT 

P e t i t i o n e r  w a s  t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  b e  r e f e r -  

@ r e d  t o  as t h e y  appear  b e f o r e  t h i s  Cour t .  A one volume r e c o r d  

on a p p e a l  and one volume t r a n s c r i p t  a r e  s e q u e n t i a l l y  numbered, 

and w i l l  b e  r e f e r r e d  t o  as "R" fo l lowed  by t h e  a p p r o p r i a t e  

page number i n  p a r e n t h e s e s .  At tached  h e r e t o  a s  an  appendix  i s  

a copy of t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t .  



I1 STATEMENT OF THE CASE 

By i n f o r m a t i o n  f i l e d  August 7 ,  1984,  p e t i t i o n e r  was charged  

w i t h  i n t r o d u c i n g  con t raband  i n t o  a  s t a t e  p r i s o n  ( R  1) .  The 

c a u s e  proceeded t o  j u r y  t r i a l  and a t  t h e  c o n c l u s i o n  t h e r e o f  

p e t i t i o n e r  was found g u i l t y  a s  cha rged  ( R  9 ) .  On September 1 0 ,  

1984,  p e t i t i o n e r  was a z j u d i c a t e d  g u i l t y  and s e n t e n c e d  t o  5  1/2 

y e a r s  i n  s t a t e  p r i s o n  (R 10-12; 14-18) .  P e t i t i o n e r ' s  motion 

f o r  new t r i a l  ( R  13)  was o r a l l y  d e n i e d  ( R  146-48).  

On September 1 3 ,  1984,  a  t i m e l y  n o t i c e  of  a p p e a l  was 

f i led .  ( R  19)  . By o p i n i o n  f i l e d  August 1, 1985,  t h e  F i r s t  D i s -  

t r i c t  a f f i r m e d  p e t i t i o n e r ' s  judgment and s e n t e n c e  (Appendix) .  

On August 9 ,  1985,  a  t i m e l y  n o t i c e  o f  d i s c r e t i o n a r y  rev iew was 

f i l e d .  



I11 STATEMENT OF THE FACTS 

C o r r e c t i o n a l  O f f i c e r  Leroy Green t e s t i f i e d  t h a t  on J u l y  

20 he brought  p e t i t i o n e r  back t o  t h e  Marianna Community Cor- 

r e c t i o n a l  Center  from h i s  o u t s i d e  work. During a r o u t i n e  

s ea rch ,  he found a package of r o l l i n g  papers .  H e  d i d  a fu r -  

t h e r  s ea rch  and found a baggie ,  which appeared t o  c o n t a i n  mari- 

juana,  i n  p e t i t i o n e r ' s  underwear ( R  52-67) . Laboratory Analyst  

Sherma Moore was s t i p u l a t e 2  t o  be an e x p e r t .  She determined 

t h e  subs tance  was cannabis ,  and weighed 2.3 grams ( R  94-100). 

P e t i t i o n e r ,  age 25, t e s t i f i e d  t h a t  he was s e r v i n g  an 

e igh teen  month sen tence  f o r  b u r g l a r y ,  and was due t o  be  r e -  

l e a s e d  on August 1. While a t  work, he found a bag of mari- 

a juana and s tuck  it down h i s  pan t s .  He in tended  t o  l eave  t h e  

baggie  a t  work and en joy  it l a t e r .  He d i d  n o t  i n t e n d  t o  t a k e  

it  back i n t o  t h e  p r i s o n ,  b u t  h e  d i d  n o t  have t i m e  t o  l eave  it 

a t  worlc when O f f i c e r  Green a r r i v e d  ( R  102-18). 

P e t i t i o n e r ' s  counsel  noted t h a t  he had reques ted  a ju ry  

i n s t r u c t i o n  on posses s ion  of mari juana a s  a l e s s e r  o f f e n s e ,  

which had been denied a t  a charge conference.  The c o u r t  agreed 

t h a t  t h e  r e q u e s t  had been den ied  ( R  145) . P e t i t i o n e r ' s  motion 

f o r  new t r i a l  again  r a i s e d  t h e  q u e s t i o n  of  whether t h e  c o u r t  

e r r e d  i n  r e f u s i n g  t o  i n s t r u c t  on misdemeanor posses s ion  of mari- 

juana a s  a l e s s e r  o f f e n s e  ( R  1 3 ) .  This  motion was argued and 

o r a l l y  denied ( R  46-48) . 
On appea l ,  p e t i t i o n e r  aga in  argued t h a t  t h e  ju ry  should 

have been i n s t r u c t e d  on misdemeanor possess ion  of mari juana a s  

a l e s s e r  o f f e n s e .  The F i r s t  D i s t r i c t  d i s ag reed  and a f f i rmed 



p e t i t i o n e r ' s  judgment and sen tence  (Appendix) . 



I V  SUEUARY OF ARGUMENT 

P e t i t i o n e r  w i l l  argue i n  t h i s  b r i e f  t h a t  t h e  i n s t a n t  

case  should be accepted f o r  review because t h e  d e c i s i o n  of 

t he  F i r s t  D i s t r i c t  i s  i n  i r r e c o n c i l a b l e  : o n f l i c t  w i th  a  decisim 

of t h e  Second D i s t r i c t ,  t hus  leav ing  t h e  t r i a l  c o u r t s  of t h i s  

s t a t e  i n  doubt a s  t o  whether misdemeanor possess ion  of mari- 

juana is  a proper  l e s s e r  o f f ense  t o  i n t r o d u c t i o n  of contraband. 



V ARGUMENT 

ISSUE PRESENTED 

THIS COURT SHOULD ACCEPT JURISDICTIOY TO 
RESOVLE CONFLICT W I T H  DEES v.  STATE, 397 
So.2d 1145 ( F l a .  2d DCA 1981) . 

The in format ion  charged t h a t  p e t i t i o n e r  d i d  "unlawful ly  

i n t roduce  i n t o  o r  possess  upon t h e  grounds of a  s t a t e  cor rec-  

t i o n a l  i n s t i t u t i o n "  ( R  1) t h e  cannabis .  This  i s  a  v i o l a t i o n  

of S e c t i o n  944.47, F l o r i d a  S t a t u t e s  (1981) , which p r o h i b i t s  

both  t h e  i n t r o d u c t i o n  of contraband i n t o  a  p r i s o n ,  o r  t h e  pos- 

s e s s i o n  of such contraband.  

I n  o rde r  t o  be a  Category 4  (now Category 2) l e s s e r  of-  

f e n s e ,  bo th  t he  a l l e g a t i o n  of t h e  in format ion  and t h e  proof 

a t  t r i a l  must suppor t  t h e  l e s s e r  crime.  Brown v.  S t a t e ,  206 

So.2d 377 ( F l a .  1968) .  Here, t h e  in format ion  charged i n t r o -  

duc t ion  o r  possess ion  i n  the  a l t e r n a t i v e .  The evidence a t  

t r i a l  showed t h a t  p e t i t i o n e r  was i n  a c t u a l  possess ion  of t h e  

contraband a t  t h e  same t ime he in t roduced  it i n t o  t h e  p r i s o n .  

S ince  t h e r e  was a  completed a c t ,  a t t empt  i s  n o t  a  l e s s e r  o f -  

fense .  F l a .  R. Crim.P. 3.510 ( a )  . Since  t h e  amount of t h e  cont ra -  

band was l e s s  than 20 grams, t h e  only  proper  l e s s e r  o f f ense  

was misdemeanor possess ion .  Sec t ion  89 3.13 (1) (£1 , F l o r i d a  

S t a t u t e s  (1983) .  The f a i l u r e  t o  i n s t r u c t  on t h e  next-lower 

l e s s e r  o f f ense  i s  always r e v e r s i b l e  e r r o r .  S t a t e  v .  Abreau, 

363 So.2d 1063 ( F l a .  1978) .  The only v e r d i c t s  a v a i l a b l e  t o  

p e t i t i o n e r ' s  ju ry  were g u i l t y  a s  charged o r  n o t  g u i l t y  ( R  8) . 
I n  Dees v.  S t a t e ,  397 So. 2d 1145 ( F l a .  2d DCA 1981) , t h e  

c o u r t  cons t rued  S e c t i o n  951.22, F l o r i d a  S t a t u t e s  (1979) ,  which 

is  a  p a r a l l e l  s t a t u t e  p r o h i b i t i n g  i n t r o d u c t i o n  i n t o  o r  pos- 



s e s s i o n  o f  con t raband  i n s i d e  o f  a  county  j a i l .  Tha t  s t a t u t e  

p rov ided  : 

I t  i s  un lawfu l  e x c e p t  a s  du ly  a u t h o r i z e d  
by t h e  s h e r i f f  o r  o f f i c e r  i n  charge  t o  
i n t r o d u c e  i n t o  o r  p o s s e s s  upon t h e  grounds 
of any county  d e t e n t i o n  f a c i l i t y  . . . bhe 
fo l l owing  a r t i c l e s  which a r e  he reby  de- 
c l a r e d  t o  be con t raband  f o r  purposes  o f  
t h i s  a c t ,  t o  w i t :  . . . any n a r c o t i c ,  
h y p n o t i c ,  o r  e x c i t a t i v e  d rug  . . . . 

The de f endan t  p l e a d  g u i l t y  t o  misdemeanor p o s s e s s i o n  of  mari-  

juana i n  county  c o u r t .  He was t h e n  p ro secu t ed  f o r  t h e  f e l o n y  

o f  i n t r o d u c i n g  o r  p o s s e s s i n g  t h e  same con t raband  and c la imed 

double jeopardy.  The Second D i s t r i c t  d i s t i n g u i s h e d  London v .  

S t a t e ,  347 So.26 639 ( F l a .  4 th  DCA 1977) and h e l d :  

H e r e ,  however, D e e s '  po s se s s ion  o f  mari-  
j uana was c a t e g o r y  f o u r  Lesser- inc luded 
o f f e n s e  o f  h i s  s imul taneous  i n t r o d u c t i o n  
o r  p o s s e s s i o n  of  t h e  same mar i juana  i n t o  
t h e  county  d e t e n t i o n  f a c i l i t y  . 

I d .  a t  1146. Thus, because  misdemeanor p o s s e s s i o n  was a  lesser - 

o f f e n s e  of  i n t r o d u c i n g  o r  p o s s e s s i n g  i n  t h e  county  j a i l ,  double  

jeopardy b a r r e d  a  p r o s e c u t i o n  f o r  t h e  g r e a t e r  cr ime.  

London, s u p r a ,  had h e l d  t h a t  p o s s e s s i o n  o f  mar i juana  was 

n o t  a  lesser of  i n t r o d u c t i o n  under t h e  v e r s i o n  o f  S e c t i o n  944. 

47, F l o r i d a  S t a t u t e s  (1975) , which p rov ided :  

I t  i s  unlawful  t o  i n t r o d u c e  i n t o  o r  u2on 
t h e  grounds o f  any c o r r e c t i o n a l  o r  p e n a l  
i n s t i t u t i o n ,  . . . any of  t h e  fo l l owing  
a r t i c l e s  which a r e  he reby  d e c l a r e d  t o  be 
con t raband  f o r  t h e  purposes  of t h i s  sec- 
t i o n ,  t o  w i t :  . . . any n a r c o t i c  o r  hyp- 
n o t i c  o r  e x c i t a t i v e  d rug  o r  any d rug  of  
whatever k i n d  o r  n a t u r e  . . . . 

The d i f f e r e n c e  between London and D e e s  may be exp l a ined  by ex- 

@ 
amining t h e  s t a t u t e s  a t  i s s u e .  The county  j a i l  s t a t u t e  express -  

l y  i nc luded  pos se s s ion  w i t h i n  i t s  t e r m s ,  wh i l e  t h e  s t a t e  p r i s o n  

s t a t u t e  i n  e f f e c t  a t  t h a t  t i m e  d i d  n o t .  



The p r e s e n t  s t a t e  p r i s o n  s t a t u t e ,  under which p e t i t i o n e r  

was charged ,  now i n c l u d e s  e i t h e r  pos se s s ion  o r  i n t r o d u c t i o n  

w i t h i n  i t s  t e r m s :  

Except  th rough  r e g u l a r  channe l s  a s  a u t h o r i z e d  
by t h e  o f f i c e r  i n  charge  o f  t h e  c o r r e c t i o n a l  
i n s t i t u t i o n ,  it i s  un lawfu l  t o  i n t r o d u c e  i n -  
t o  o r  upon t h e  grounds of  any s t a t e  c o r r e c -  
t i o n a l  i n s t i t u t i o n  . . . any o f  t h e  fo l low-  
i n g  a r t i c l e s  which a r e  hereby d e c l a r e d  t o  be  
con t raband  f o r  t h e  purposes  of  t h i s  s e c t i o n ,  
t o  w i t :  . . . any n a r c o t i c ,  h y p n o t i c ,  o r  ex- 
c i t a t i v e  d rug  o r  any d rug  o f  whatever  k i n d  
o r  n a t u r e  . . . . 

I t  i s  un lawfu l  f o r  any inmate o f  any s t a t e  
c o r r e c t i o n a l  i n s t i t u t i o n  o r  pe r son  w h i l e  
upon t h e  grounds o f  any s t a t e  c o r r e c t i o n a l  
i n s t i t u t i o n  t o  be  i n  a c t u a l  o r  c o n s t r u c t i v e  
p o s s e s s i o n  o f  any a r t i c l e  o r  t h i n g  d e c l a r e d  
by t h i s  s e c t i o n  t o  be con t raband ,  e x c e p t  
a s  a u t h o r i z e d  by t h e  o f f i c e r  i n  charge  o f  
such c o r r e c t i o n a l  i n s t i t u t i o n .  

S e c t i o n  944.47, F l o r i d a  S t a t u t e s  (19 83)  . Thus,  London, s u p r a ,  

which cons t rued  t h e  p r i o r  s t a t u t e  i n  which p o s s e s s i o n  was n o t  

an e lement ,  i s  n o  l o n g e r  v a l i d  and t h e  h o l d i n g  o f  D e e s ,  s u p r a ,  

which cons t rued  t h e  p a r a l l e l  county j a i l  s t a t u t e  i n  which pos- 

s e s s i o n  i s  an e lement ,  i s  f u l l y  a p p l i c a b l e  t o  t h e  ? r e s e n t  c a se .  

Because t h e  p r e s e n t  s t a t u t e  p r o h i b i t s  t h e  i n t r o d u c t i o n  - o r  pos- 

s e s s i o n  of  con t raband ,  because  t h e  i n fo rma t ion  charged t h e  a l -  

t e r n a t i v e  c r imes ,  and because  t h e  proof  a t  t r i a l  showed t h a t  

p e t i t i o n e r  pos se s sed  t h e  mar i j uana  a t  t h e  same t i m e  he  i n t r o -  

duced it, misdemeanor p o s s e s s i o n  was a  Category 2 lesser of -  

f e n s e  o f  t h e  cr ime charged.  The F i r s t  D i s t r i c t ' s  f u t i l e  a t t emp t  

t o  d i s t i n g u i s h  D e e s ,  canno t  s u r v i v e  s c r u t i n y  by t h i s  Cour t .  

The two d e c i s i o n s  a r e  i n  d i r e c t  and i r r e c o n c i l a b l e  c o n f l i c t  

w i t h  e ach  o t h e r .  Th i s  Cour t  must g r a n t  review t o  de te rmine  

whether  s imp le  p o s s e s s i o n  i s  a  p rope r  l e s s e r  o f f e n s e  of  i n t z o -  

d u c t i o n .  - 8 -  



V I  CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a son ing ,  and c i t a t i o n  

of  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  Cour t  a c c e p t  re- 

view and proceed t o  dec i de  t h e  c a s e  on t h e  m e r i t s .  
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