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I N  THE SUPREME COURT OF FLORIDA 

M I A M I  HERALD PUBLISHING 1 
COMPANY and  PALM BEACH 
NEWSPAPERS, I N C .  , 1 

p e t i t i o n e r s ,  1 

CASE NO. 6 7 , 4 7 9  

JOHN W. HAGLER and  t h e  1 
STATE OF FLORIDA, 

1 
Responden t .  

1 

B R I E F  OF AMICI  CURIAE 

I n t e r e s t  and I d e n t i t y  o f  A m i c i  

The amici s u b m i t t i n g  t h i s  b r i e f  h a v e  a d i r e c t  i n t e r e s t  

i n  t h e  ou tcome o f  t h i s  a p p e a l  b e c a u s e  it w i l l  e s t a b l i s h  t h e  

s t a n d a r d  i n  F l o r i d a  f o r  p u b l i c  access t o  d e p o s i t i o n s  i n  c r i m i n a l  

p r o c e e d i n g s .  The r e s o l u t i o n  o f  t h i s  q u e s t i o n  w i l l  d e t e r m i n e  

w h e t h e r  t h e  p r e s s  w i l l  b e  a b l e  t o  o b t a i n  t h e  i n f o r m a t i o n  n e c e s s a r y  

t o  r e p o r t  f a i r l y  and a c c u r a t e l y  t h e  ove rwhe lming  m a j o r i t y  o f  

c r i m i n a l  cases wh ich  n e v e r  g o  t o  t r i a l .  W i t h o u t  access t o  s u c h  

i n £  ormat i o n ,  t h e  pub1  i c '  s knowledge  o f ,  and c o n £  i d e n c e  i n ,  

F l o r i d a ' s  c r i m i n a l  j u s t i c e  s y s t e m  w i l l  s u r e l y  s u f f e r .  

The amici are  The N e w  York T imes1  F l o r i d a  n e w s p a p e r s :  

The N e w  York Times Company, p u b l i s h e r  o f  t h e  S a r a s o t a  He ra ld -  

~ r i b u n e ;  ~ a i n e s v i l l e  Sun P u b l i s h i n g  Company, p u b l i s h e r  o f  t h e  

G a i n e s v i l l e  Sun ;  Lake C i t y  R e p o r t e r ,  I n c . ,  p u b l i s h e r  o f  t h e  Lake 

C i t y  R e p o r t e r ;  L a k e l a n d  Ledge r  P u b l i s h i n g  C o r p o r a t i o n ,  p u b l i s h e r  

o f  t h e  L a k e l a n d  L e d g e r ;  L e e s b u r g  D a i l y  C o m m e r c i a l ,  I n c . ,  p u b l i s h e r  
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o f  t h e  ~ e e s b u r g  D a i l y  Commerc ia l ;  Ocala S t a r - B a n n e r  C o r p o r a t i o n ,  

p u b l i s h e r  o f  t h e  Ocala S t a r - B a n n e r ;  T h e  P a l a t k a  D a i l y  N e w s ,  I n c . ,  

p u b l i s h e r  o f  t h e  P a l a t k a  D a i l y  N e w s ,  t h e  Marco I s l a n d  E a g l e  and  

Golden  G a t e  E a g l e ;  F e r n a n d i n a  Beach  News-Leader , I n c . ,  pub1  i s h e r  

o f  t h e  F e r n a n d i n a  Beach News-Leader;  S e b r i n g  News-Sun, ~ n c . ,  

p u b l i s h e r  o f  t h e  S e b r i n g  News-Sun and  t h e  Avon P a r k  Sun.  --- 

S t a t e m e n t  Of The F a c t s  And Case  

The amici  a d o p t  t h e  S t a t e m e n t  o f  t h e  F a c t s  and  Case  se t  

f o r t h  b y  t h e  P e t i t i o n e r s .  

Summary Of The Argument 

I n  r e c e n t  y e a r s ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  

r e c o g n i z e d  t h a t  t h e  F i r s t  Amendment a f f o r d s  t h e  p u b l i c  a funda-  

m e n t a l  r i g h t  t o  m o n i t o r  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  I n  a  l i n e  o f  

c a s e s  commencing i n  1979  and c o n t i n u i n g  t o  t h e  p r e s e n t ,  t h e  C o u r t  

h a s  begun  t h e  p r o c e s s  o f  e x p l i c a t i n g  and d r a w i n g  t h e  c o n t o u r s  o f  

t h i s  q u a l i f i e d  r i g h t  o f  access. To d a t e ,  t h e  r i g h t  h a s  b e e n  found  

t o  encompass  c r i m i n a l  t r i a l s ,  v o i r  d i r e  p r o c e e d i n g s ,  and  p r e - t r i a l  

s u p p r e s s i o n  h e a r i n g s .  T h i s  term t h e  C o u r t  h a s  t a k e n  f o r  r e v i e w  a  

d e c i s i o n  o f  t h e  C a l i f o r n i a  Supreme C o u r t  w h i c h  m i s t a k e n l y  h e l d  t h e  

F i r s t  Amendment r i g h t  o f  access d o e s  n o t  e x t e n d  g e n e r a l l y  t o  p r e -  

t r i a l  p r o c e e d i n g s  i n  c r i m i n a l  p r o s e c u t i o n s .  
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T h i s  C o u r t  a n t i c i p a t e d  by  s e v e r a l  y e a r s  t h e s e  r u l i n g s  o f  

t h e  u n i t e d  S t a t e s  Supreme C o u r t  when it h e l d  i n  S t a t e  e x  r e l .  

Miami H e r a l d  P u b l i s h i n g  Co. - v .  M c I n t o s h ,  340 So.2d 904 ,  908 ( F l a .  

1 9 7 6 ) ,  t h a t  " t h e  p u b l i c  and  t h e  p r e s s  h a v e  a f u n d a m e n t a l  r i g h t  o f  

access t o  a l l  j u d i c i a l  p r o c e e d i n g s . "  T h i s  C o u r t  r e a f f i r m e d  t h a t  

h o l d i n g  f o u r  y e a r s  a g o  i n  Miami H e r a l d  P u b l i s h i n g  C o .  - v .  L e w i s ,  

426 So.2d 1 ( F l a .  1 9 8 2 ) .  

Two y e a r s  a g o ,  i n  S e a t t l e  Times C o .  - v .  R h i n e h a r t ,  467 

U.S. 20 ( 1 9 8 4 )  , t h e  u n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  a 

n a r r o w l y  d r awn  p r o t e c t i v e  o r d e r  b a s e d  o n  a showing  o f  "good c a u s e "  

d i d  n o t  v i o l a t e  t h e  F i r s t  Amendment where  it had  been  e n t e r e d  i n  a 

c i v i l  l i b e l  s u i t  t o  p r e v e n t  t h e  m e d i a  d e f e n d a n t  f rom g r a t u i t o u s l y  

p u b l i s h i n g  t h e  member sh ip  and c o n t r i b u t o r  l i s t s  i t  had  o b t a i n e d  

t h r o u g h  c o m p e l l e d  d i s c o v e r y  f rom t h e  p l a i n t i f f ,  a h i g h l y  c o n t r o -  

v e r s i a l  r e l i g i o u s  g r o u p .  

The q u e s t i o n  p r e s e n t e d  i n  t h i s  case is w h e t h e r  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  was correct  i n  d e p a r t i n g  f rom t h e  

t e a c h i n g s  o f  p r i o r  d e c i s i o n s  o f  t h i s  C o u r t  and t h e  U n i t e d  S t a t e s  

Supreme C o u r t  -- and i n  i g n o r i n g  t h e  "good c a u s e "  r e q u i r e m e n t  o f  

S e a t t l e  Times C o .  - v .  R h i n e h a r t  and  R u l e  1 . 2 8 0 ( ~ ) ( 5 ) ,  F l o r i d a  R u l e s  

o f  C i v i l  P r o c e d u r e  -- t o  h o l d  t h e  p u b l i c  h a s  a b s o l u t e l y  no r i g h t  

t o  m o n i t o r  d e p o s i t i o n s  t a k e n  i n  c r i m i n a l  cases.  

The h o l d i n g  o f  t h e  F o u r t h  ~ i s t r i c t  i s  a b e r r a n t .  A r e v i e w  

o f  F l o r i d a  cases p r i o r  t o  t h e  d e c i s i o n  i n  Palm Beach Newspape r s ,  

I n c .  v .  B u r k ,  471  So.2d 5 7 1  ( F l a .  4 t h  DCA 1 9 8 5 ) ,  a n d  v e r y  r e c e n t  --- 

c a s e s  f rom o t h e r  j u r i s d i c t i o n s ,  d e m o n s t r a t e s  t h a t  t h e  p u b l i c  may 
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be  e x c l u d e d  f rom c r i m i n a l  d e p o s i t i o n s  o n l y  upon a showing  o f  "good 

c a u s e " ,  whe re  "good c a u s e "  i s  d e f i n e d  i n  terms a p p r o x i m a t i n g  t h e  

s t a n d a r d  f o r  c l o s u r e  e s t a b l i s h e d  b y  t h i s  C o u r t  i n  M i a m i  H e r a l d  

P u b l i s h i n g  -- C o .  v .  Lewi s ,  s u p r a .  

ARGUMENT 

S i n c e  1 9 7 9 ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  r e c o g -  

n i z e d  t h e  q u a l i f i e d  F i r s t  Amendment r i g h t  o f  t h e  p u b l i c  t o  m o n i t o r  

t h e  c r i m i n a l  j u s t  ice s y s t e m .  p r e s s - E n t e r p r i s e  -- C o .  v .  S u p e r i o r  

C o u r t ,  464 U.S. 5 0 1  ( 1 9 8 4 ) ;  Globe  Newspaper -- C o .  v .  S u p e r i o r  C o u r t ,  

457 U.S. 596 ( 1 9 8 2 ) ;  Richmond Newspa_pers, I n c .  v .  V i r g i n i a ,  448 -- 
U.S. 555 ( 1 9 8 0 ) ;  G a n n e t t  v .  D e p a s q u a l e ,  4 4 3  U.S. 368 ( 1 9 7 9 ) ;  see 
Waller - v .  G e o r g i a ,  467 U.S. 39 ( 1 9 8 4 ) .  Whi l e  t h i s  F i r s t  Amendment 

r i g h t  o f  a c c e s s  t o  c r i m i n a l  p r o c e e d i n g s  i s  n o t  a b s o l u t e ,  it i s  " o f  

c o n s t i t u t i o n a l  s t a t u r e  .I1 G lobe  Newspaper -- C o .  v .  S u p e r i o r  C o u r t ,  

s u p r a ,  a t  606.  I n d e e d ,  a c c e s s  i s  c r u c i a l ;  t h e  c o n s t i t u t i o n a l  

r i g h t  t o  r e c e i v e  i n f o r m a t i o n  and i d e a s  " i s  a n  i n h e r e n t  c o r o l l a r y  

o f  t h e  r i g h t s  o f  f r e e  s p e e c h  and  p r e s s  t h a t  a r e  e x p l i c i t l y  g u a r a n -  

t e e d  by  t h e  C o n s t i t u t i o n . . . .  [ T l h e  r i g h t  t o  r e c e i v e  i d e a s  i s  a  

n e c e s s a r y  p r e d i c a t e  t o  t h e  r e c i p i e n t ' s  m e a n i n g f u l  e x e r c i s e  o f  h i s  

own r i g h t s  o f  s p e e c h ,  p r e s s ,  and p o l i t i c a l  f reedom."  Board - o f  

E d u c a t i o n  -- v .  P i c o ,  457 U.S. 8 5 3 ,  869 ( 1 9 8 2 ) .  A s  J u s t i c e  S t e v e n s  

w r i t i n g  s e p a r a t e l y  i n  p r e s s - ~ n t e r p r i s e  C o .  v .  S u p e r i o r  C o u r t ,  

s u p r a ,  r e c o g n i z e d ,  t h e  c e n t r a l  mean ing  o f  t h e  F i r s t  Amendment i s  

t o  g u a r a n t e e  f r e e  and o p e n  d i s c u s s i o n s  o f  gove rnmen t  o p e r a t i o n s ,  

i n c l u d i n g  t h e  w o r k i n g s  o f  t h e  l e g a l  s y s t e m :  
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The f o c u s  commanded by t h e  F i r s t  Amendment 
makes i t  a p p r o p r i a t e  t o  emphas i ze  t h e  f a c t  
t h a t  t h e  u n d e r p i n n i n g  o f  o u r  h o l d i n g  t o d a y  i s  
n o t  s i m p l y  t h e  i n t e r e s t  i n  e f f e c t i v e  j u d i c i a l  
a d m i n i s t r a t i o n ;  t h e  F i r s t  Amendment's c o n c e r n s  
a r e  much b r o a d e r .  The "common core p u r p o s e  of  
a s s u r i n g  freedom o f  communicat ion o n  m a t t e r s  
r e l a t i n g  t o  t h e  f u n c t i o n i n g  o f  government  ," 
t h a t  u n d e r l i e s  t h e  d e c i s i o n  o f  c a s e s  o f  t h i s  
k ind  p r o v i d e s  p r o t e c t i o n  t o  a l l  members o f  t h e  
p u b l i c  " f rom a b r i d g m e n t  o f  t h e i r  r i g h t s  o f  
a c c e s s  t o  i n f o r m a t i o n  a b o u t  t h e  o p e r a t i o n  o f  
t h e i r  gove rnmen t ,  i n c l u d i n g  t h e  J u d i c i a l  
Branch .  " 

J& a t  517 ( S t e v e n s ,  J . ,  c o n c u r r i n g )  ( c i t a t i o n s  o m i t t e d ) .  

I n  S e a t t l e  Times Co. v .  R h i n e h a r t ,  -- 
t h e  Un i t ed  S t a t e s  Supreme C o u r t  r e c o g n i z e d  t h a t  a b s e n t  a  showing 

o f  "good c a u s e "  unde r  Rule  2 6 ( c ) ,  t h e r e  is a  p u b l i c  r i g h t  o f  

a c c e s s  t o  i n f o r m a t i o n  o b t a i n e d  i n  t h e  d i s c o v e r y  p r o c e s s  i n  a  c i v i l  

p r o c e e d i n g  . S e a t t l e  T i m e s ,  however ,  d i d  n o t  a d d r e s s  pub1 i c  a c c e s s  

t o  c r i m i n a l  d i s c o v e r y  m a t e r i a l .  The i s s u e  i n  S e a t t l e  Times was 

t h e  s t a n d a r d  unde r  which a p a r t y  t o  c i v i l  l i t i g a t i o n ,  who h a s  

l e a r n e d  i n f o r m a t i o n  t h r o u g h  compe l l ed  d i s c o v e r y ,  may d i s s e m i n a t e  

t h a t  i n f o r m a t i o n .  The a p p r o p r i a t e  F i r s t  Amendment s t a n d a r d  f o r  

p u b l i c  a c c e s s  t o  c r i m i n a l  d i s c o v e r y  i n f o r m a t i o n  h a s  n o t  y e t  been  

d i r e c t l y  a d d r e s s e d  by  t h e  u n i t e d  S t a t e s  Supreme Cour t .  Nonethe- 

l e s s ,  it is  u n l i k e l y  t h a t  t h e  C o u r t  would e n d o r s e  t h e  Burk d e c i -  

s i o n  inasmuch a s  Burk r e j e c t s  n o t  o n l y  t h e  c o n s t i t u t i o n a l  s t a n -  

d a r d s  d e v e l o p e d  i n  t h e  c r i m i n a l  a c c e s s  c a s e s  b u t  t h e  R h i n e h a r t  

"good c a u s e n  s t a n d a r d  a s  w e l l .  T h i s  C o u r t  s h o u l d  t h e r e f o r e  

r e v e r s e  Burk and  l o o k  t o  t h e  overwhelming we igh t  o f  F l o r i d a  
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p r e c e d e n t  t o  d e t e r m i n e  t h e  p r e c i s e  c h a r a c t e r  o f  t h e  p u b l i c  r i g h t  

o f  a c c e s s  t o  c r i m i n a l  d e p o s i t i o n s .  

A. F l o r i d a  C o u r t s  Have ~ r a d i t i o n a l l y  Af f o r d e d  
t h e  P u b l i c  Acces s  t o  D e ~ o s i t i o n s .  

F l o r i d a  t r i a l  c o u r t s  have  t r a d i t i o n a l l y  a l l o w e d  t h e  

p u b l i c  access t o  d e p o s i t i o n s ,  w h e t h e r  u n d e r  t h e  common l a w ,  t h e  

r u l e s  o f  p r o c e d u r e ,  o r  t h e  F i r s t  Amendment. W i t h l a c o o c h e e  - v .  

Semino le  E l e c t r i c ,  8  Med.L.Rptr. 1 2 8 1  ( F l a .  1 3 t h  C i r .  C t .  1 9 8 2 ) ;  

F l o r i d a  - v .  S a n c h e z ,  7  Med.L.Rptr. 2338 ( F l a .  1 5 t h  C i r .  C t .  1 9 8 1 ) ;  

F l o r i d a  - v .  Hodges,  7  Med.L.Rptr. 2424 ( F l a .  2 0 t h  C i r .  1 9 8 1 ) ;  

C a z a r e z  - v .  Church  o f  S c i e n t o l o g y ,  6  Med.L.Rptr. 2190 ( F l a .  6 t h  

C i r .  C t .  1 9 8 0 ) ;  F l o r i d a  - v .  D iggs ,  5  Med.L.Rptr. 2597 ( F l a .  1 1 t h  

C i r .  C t .  1 9 8 0 ) ;  F l o r i d a  - v .  A l f o r d ,  5  Med.L.Rptr. 2054 ( F l a .  1 5 t h  

C i r .  C t .  1 9 7 9 ) ;  F l o r i d a  - v .  Bundy, 4  Med.L.Rptr. 2629 ( F l a .  2d C i r .  

C t .  1 9 7 9 ) .  A s i d e  f rom Burk and i t s  p r o g e n y , l /  F l o r i d a  a p p e l l a t e  

c o u r t s  have  a l s o  r e g u l a r l y  p e r m i t t e d  access t o  d e p o s i t i o n s .  S h o r t  

v .  Gay lo rd  B r o a d c a s t i n g  C o . ,  462 So.2d 5 9 1  ( F l a .  2d DCA 1 9 8 5 ) ;  - - 
Ocala S t a r  Banner  Corp.  - v .  S t u r g i s ,  388 So.2d 1367  ( F l a .  5 t h  DCA 

1 9 8 0 ) ;  T a l l a h a s s e e  Democrat ,  -- I n c .  v .  W i l l i s ,  370 So.2d 867 ( F l a .  

1st DCA 1 9 7 9 ) ;  S e n t i n e l  S t a r  Co. v .  Boo th ,  372 So.2d 100  ( F l a .  2d --- 

DCA 1979)  . 

11 Post-Newsweek S t a t i o n s ,  F l o r i d a ,  I n c .  v .  F u s t e r ,  474 So.2d - -- 
344 ( F l a .  3d DCA 1 9 8 5 ) .  The F o u r t h  ~ i s t r i c t  a l s o  h a s  
f o l l o w e d  Burk i n  F l o r i d a  Freedom Newspapers, I n c .  v .  K a r l i s s ,  -- 
471 So.2d 5 7 1  ( F l a .  4 t h  DCA 1 9 8 5 )  : M i a m i  H e r a l d  P u b l i s h i n a  
C o .  v .  H a g l e r ,  ' 4 7 1  So.2d 1344  la. 4 t h  DCA 1985);te -- 
v .  F r e u n d ,  473 So.2d 273 ( F l a .  4 t h  DCA 1 9 8 5 ) .  - 
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There  is no m y s t e r y  a s  t o  why F l o r i d a  c o u r t s  have  

r o u t i n e l y  a f  f o r d e d  t h e  p u b l i c  a c c e s s  t o  c r i m i n a l  d e p o s i t i o n s .  

T h i s  C o u r t  h a s  n o t e d  t h a t  " w h a t e v e r  happens  i n  any  c o u r t r o o m ,  

d i r e c t l y  or i n d i r e c t l y ,  a f f e c t s  a l l  t h e  p u b l i c .  To  p r e v e n t  s ta r -  

chamber i n j u s t i c e ,  t h e  p u b l i c  s h o u l d  g e n e r a l l y  h a v e  u n r e s t r i c t e d  

access t o  a l l  p r o c e e d i n g s . "  S t a t e  -- e x  re1 M i a m i  H e r a l d  P u b l i s h i n g  

C o .  v .  McIn tosh ,  340 So.2d 904 ,  910 ( F l a .  1 9 7 6 ) ;  I n  re Pos t -  -- 

Newsweek S t a t i o n s ,  F l o r i d a ,  I n c . ,  370 So.2d 764 ( F l a .  1 9 7 9 )  ( " I t  

i s  e s s e n t i a l  t h a t  t h e  p o p u l a c e  have  c o n f i d e n c e  i n  t h e  p r o c e s s ,  f o r  

p u b l i c  a c c e p t a n c e  o f  j u d i c i a l  judgments  and d e c i s i o n s  is m a n i f e s t -  

l y  n e c e s s a r y  t o  t h e i r  o b s e r v a n c e M ) .  These  p r i n c i p a l s  are e spe -  

c i a l l y  i m p o r t a n t  i n  c r i m i n a l  p r o s e c u t i o n s ,  where  t h e  power o f  t h e  

s t a t e  c a n  b e  employed i r r e s p o n s i b l y  o r  c o r r u p t l y  t o  a b r i d g e  s u c h  

f u n d a m e n t a l  r i g h t s  a s  l i f e ,  l i b e r t y ,  and  p r o p e r t y .  The F i r s t  

Amendment i n t e r e s t s  i n  a c c e s s  t o  c r i m i n a l  p r o c e e d i n g s  a re ,  t h e r e -  

f o r e ,  e v e n  g r e a t e r  t h a n  t h o s e  a t  s t a k e  i n  c i v i l  p r o c e e d i n g s .  A s  

o n e  c o u r t  h a s  e x p l a i n e d :  

W e  d o  n o t  see p r e s e n t  i n  t h e  case o f  c i v i l  
d i s c o v e r y  t h o s e  i n t e r e s t s  t h a t  make p u b l i c i t y  
i n  a c r i m i n a l  t r i a l  a n  i m p o r t a n t  " s a f e g u a r d  
a g a i n s t  any  a t t e m p t  t o  employ o u r  c o u r t s  a s  
i n s t r u m e n t s  o f  p e r s e c u t i o n " .  

I n  re  San J u a n  S t a r  C o . ,  662 F.2d 1 0 8 ,  115  (1st C i r .  1 9 8 1 )  ( c i t a -  ------ 

t i o n s  o m i t t e d ) .  

The overwhelming  m a j o r i t y  o f  a l l  F l o r i d a  c r i m i n a l  

p r o c e e d i n g s  are t e r m i n a t e d  b e f o r e  t r i a l .  I n  1 9 7 9 ,  1980 and 1 9 8 1 ,  

F l o r i d a ' s  c i r c u i t  c o u r t s  d i s p o s e d  o f  a  t o t a l  o f  326,433 c r i m i n a l  
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m a t t e r s ;  and 313 ,598 ,  o r  96 .1%,  were  t e r m i n a t e d  b e f o r e  t r i a l  .2/ 

Thus ,  p u b l i c  access t o  p r e - t r i a l  d e p o s i t i o n s  i s  o f  p a r t i c u l a r  and 

f u n d a m e n t a l  i m p o r t a n c e .  A s  one  F l o r i d a  commenta tor  h a s  o b s e r v e d :  

Myriad f a c t o r s  t h a t  d e v e l o p  t h r o u g h  d i s c o v e r y  
c o n t r i b u t e  h e a v i l y  t o  e a r l y  d i s p o s i t i o n s ,  b u t  
t h e  p r o c e s s  o f  d i s c o v e r y ,  and  p a r t i c u l a r l y  t h e  
t a k i n g  o f  d e p o s i t i o n s ,  o c c u r s  i n  a t w i l i g h t  
zone where  n e i t h e r  t h e  j u d g e  n o r  t h e  p u b l i c  
sees a l l .  I n  t h e  name o f  j u s t i c e ,  t h e  S t a t e  
s t r i k e s  q u i e t  d e a l s  o f  i n f i n i t e  v a r i e t y  -- 
some p r o p e r ,  some n o t .  The S t a t e  makes t h e s e  
d e a l s  o u t s i d e  t h e  f o r m a l  a r e n a  where  t h e  
p u b l i c  c o u l d  j udge  f o r  i t s e l f  w h e t h e r  j u s t i c e  
h a s  been  d o n e .  

Note ,  Nonpar ty  Access t o  ~ e p o s i t i o n s  i n  F l o r i d a ,  39 U. M i a m i  L. 

Rev. 157  ( 1 9 8 4 ) .  I n  t h i s  case,  t h e  l a w y e r s  " a g r e e d  t o  t a k e  t h e  

d e p o s i t i o n  [ o f  t h e  S t a t e  A t t o r n e y ]  ' i n  s e c r e t 1  and n o t  t o  o r d e r  or 

f i l e  t h e  t r a n s c r i p t  ." M i a m i  H e r a l d  P u b l i s h i n g  -- C o .  v .  H a g l e r ,  4 7 1  

So.2d 1344 ( F l a .  4 t h  DCA 1 9 8 5 )  ( B a r k e t t ,  J . ,  c o n c u r r i n g  s p e c i a l -  

l y ) .  No t r i a l  e v e r  o c c u r r e d  and so t h e  d e n i a l  o f  access w a s  

c o m p l e t e .  ~ e p o s i t i o n s  p l a y  too e s s e n t i a l  a r o l e  i n  t h e  c r i m i n a l  

j u s t i c e  p r o c e s s  s i m p l y  t o  l e a v e  t h e  q u e s t i o n  o f  access t o  them t o  

t h e  " u n b r i d l e d  d i s c r e t i o n  o f  t h e  l a w y e r s  .I1 Burk ,  s u p r a  ( A n s t e a d ,  

J . ,  d i s s e n t i n g ) .  

A s  J u d g e  B a r k e t t  n o t e d  i n  h e r  s p e c i a l  c o n c u r r e n c e  i n  

t h i s  case, 

[A] m a j o r  p o l i c y  r e a s o n  f o r  open  p r o c e e d i n g s  
i n  t h e  c o u r t s  is  " t h e  p u b l i c l s  r i g h t  t o  
m o n i t o r  t h e  f u n c t i o n i n g  o f  o u r  c o u r t s ,  t h e r e b y  
e n s u r i n g  qua1  i t y  , h o n e s t y ,  and r e s p e c t  f o r  o u r  
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l e g a l  sys t em."  I n  t h e  M a t t e r  o f  C o n t i n e n t a l  
I l l i n o i s  s e c u r i t i e s  ~ i t i g a t i o n 7 7 3 2  F.2d 1 3 0 2 ,  
1308  ( 7 t h  C i r .  1 9 8 4 ) .  Agreements  t o  b y p a s s  
t h e  r u l e s ,  and t o  t a k e  s e c r e t  d e p o s i t i o n s  of  
t h e  S t a t e  A t t o r n e y  i n  a  pend ing  c r i m i n a l  c a s e  
p r o s e c u t e d  by t h e  same S t a t e  A t t o r n e y ' s  
o f f  i c e ,  a r e  much more p r o n e  t o  e n s u r e  s p e c u l a -  
t i o n  and d i s t r u s t  r a t h e r  t h a n  t o  e n s u r e  
c o n f i d e n c e  i n  o u r  l e g a l  sys t em.  

H a g l e r ,  s u p r a ,  a t  1344 .  Whi le  t h e  F i r s t  Amendment i n t e r e s t s  i n  

a c c e s s  t o  c i v i l  d i s c o v e r y  r e c o g n i z e d  i n  S e a t t l e  T i m e s  a r e  impor- 

t a n t ,  t h e r e  a r e  e v e n  more i m p o r t a n t  i n t e r e s t s  i n v o l v e d  i n  c l a i m s  

o f  a c c e s s  to  t h e  c r i m i n a l  j u s t i c e  sys t em.  T h i s  Cour t  s h o u l d  

t h e r e f o r e  a f f o r d  t h e  p u b l i c  a c c e s s  t o  c r i m i n a l  d e p o s i t i o n s .  

B. The "Good Cause" Requi rement  Should Be  Cons t rued  
I n  Accord With The L e w i s  S t a n d a r d  For  C l o s u r e .  

Under t h e  R u l e s ,  when a  p a r t y  or  d e p o n e n t  s e e k s  t o  l i m i t  

a c c e s s  t o  a  c r i m i n a l  d e p o s i t i o n ,  h e  mus t  s e e k  a  p r o t e c t i v e  o r d e r  

f rom t h e  c o u r t  and show "good c a u s e n  why s u c h  a n  o r d e r  is neces -  

s a r y .  I n  t h e s e  c i r c u m s t a n c e s ,  t h e  "good c a u s e "  r e q u i r e m e n t  o f  t h e  

R u l e s  s h o u l d  be c o n s t r u e d  i n  a c c o r d a n c e  w i t h  t h e  t h r e e - p a r t  common 

l a w  s t a n d a r d  f o r  c l o s u r e  o f  p r e - t r i a l  h e a r i n g s  a d o p t e d  by  t h i s  

Cour t  i n  Miami H e r a l d  p u b l i s h i n g  -- Co. v .  L e w i s ,  426 So.2d 1 ( F l a .  

1 9 8 2 ) .  I n  L e w i s ,  t h e  C o u r t  h e l d  t h a t  a  l i t i g a n t  s e e k i n g  c l o s u r e  

mus t  show: 

1. C l o s u r e  is  n e c e s s a r y  t o  p r e v e n t  a  
s e r i o u s  and imminent t h r e a t  t o  t h e  a d m i n i s t r a -  
t i o n  o f  j u s t i c e ;  

2. N o  a l t e r n a t i v e s  a r e  a v a i l a b l e ,  o t h e r  
t h a n  change  o f  v e n u e ,  which would p r o t e c t  a  
d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l ;  and  
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3. C l o s u r e  would be  e f f e c t i v e  i n  
p r o t e c t i n g  t h e  r i g h t s  o f  t h e  a c c u s e d ,  w i t h o u t  
be ing  b r o a d e r  t h a n  n e c e s s a r y  t o  accompl i s h  
t h i s  pu rpose .  

I d .  a t  6 .  

I n  Miami Hera ld  P u b l i s h i n g  -- Co. v .  C h a p p e l l ,  403 So.2d 

1342 ( F l a .  3d DCA 1 9 8 1 ) ,  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal 

e x p l a i n e d  t h e  t h r e e - p a r t  ~ e w i s  t e s t  a s  f o l l o w s :  "The f i r s t  prong 

o f  t h e  t e s t  p r o t e c t s  a  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l ;  t h e  

second prong employs t r a d i t i o n a l  F i r s t  Amendment t e c h n i q u e s ,  and 

t h e  t h i r d  prong employs p r a c t i c a l  c o n s i d e r a t i o n s  ." - I d .  a t  1345. 

The i n t e r e s t s  a t  s t a k e  h e r e  and i n  Lewis a r e  i d e n t i c a l .  

Thus t h e  C o u r t ' s  words i n  L e w i s  a r e  e q u a l l y  a p p l i c a b l e  t o  d e p o s i -  

t i o n s :  

[ W ]  e must  d e l i c a t e l y  b a l a n c e  t h e  compet ing  y e t  
fundamen ta l  r i g h t s  o f  an  accused  t o  a  f a i r  
t r i a l  by a n  i m p a r t i a l  j u r y ,  and o f  t h e  f r e e  
p r e s s  g u a r a n t e e d  by t h e  f i r s t  amendment. The 
i n h e r e n t  c o n f l i c t  between t h e s e  two r i g h t s  is  
a  d i f f i c u l t  one  t o  r e s o l v e ,  and i n  so d o i n g ,  
w e  s e e k  a  s o l u t i o n  t h a t  g i v e s  maximum impor- 
t a n c e  t o  b o t h  i n t e r e s t s .  

An a d d i t i o n a l  f a c t o r  t h a t  mus t  b e  c o n s i d e r e d  
i s  t h e  i n h e r e n t  power and i n t e r e s t  o f  t h e  
c o u r t  i n  g u a r a n t e e i n g  t o  t h e  l i t i g a n t s  t h e  
fundamen ta l  r i g h t  t o  a  f a i r  t r i a l .  The 
q u e s t i o n  t h e n ,  is  t h r e e  d i m e n s i o n a l ,  d e a l i n g  
w i t h  t h e  power and a u t h o r i t y  o f  t h e  c o u r t ,  t h e  
r i g h t s  o f  t h e  d e f e n d a n t ,  and t h e  r i g h t s  and 
i n t e r e s t s  o f  t h e  p u b l i c  and t h e  p r e s s . "  

I d .  a t  3. Access  t o  c r i m i n a l  d i s c o v e r y  p r e s e n t s  t h e  same " t h r e e  - 
d i m e n s i o n a l "  q u e s t i o n  and it t h e r e f  o r e  r e q u i r e s  t h e  same d e l  i c a t e  

b a l a n c i n g  o f  compet ing  i n t e r e s t s .  
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The q u e s t i o n  o f  p u b l i c  access t o  i n f o r m a t i o n  c o n t a i n e d  

i n  c i v i l  d e p o s i t i o n s  was c o n s i d e r e d  i n  I n  re San J u a n  S t a r  Co., ------ 

662  F.2d 108  (1st C i r .  1 9 8 1 ) .  L i k e  t h e  more  r e c e n t  R h i n e h a r t  

case, San J u a n  a d d r e s s e d  t h e  access i s s u e  i n  terms o f  t h e  "good -- 
c a u s e "  r e q u i r e m e n t .  

No t ing  t h a t  t h e  case c o n c e r n e d  " o n e  o f  t h e  m o s t  c o n t r o -  

v e r s i a l  and w e l l - p u b l i c i z e d  e v e n t s  i n  r e c e n t  P u e r t o  R i c a n  h i s -  

t o r y " ,  t h e  San J u a n  c o u r t  c h a r a c t e r i z e d  med ia  c o v e r a g e  o f  t h e  -- 
l i t i g a t i o n ,  p a r t i c u l a r l y  o f  d e f e n d a n t s '  d e p o s i t i o n s ,  a s  " i n t e n s e  ." 
I d .  a t  111. The c o u r t  t h e r e f o r e  e n t e r e d  a  p r o t e c t i v e  o r d e r ,  - 
f i n d i n g  "good c a u s e "  t o  d o  s o  i n  t h e  " ' r e a s o n a b l e  l i k e l i h o o d '  t h a t  

t h e  w ide  d i s s e m i n a t i o n  o f  p r e j u d i c i a l  pub1  i c i t y  would o t h e r w i s e  

d e n y  t h e  d e f e n d a n t s  a  f a i r  t r i a l  ." - I d .  

I n  r e a c h i n g  i t s  d e c i s i o n ,  t h e  San J u a n  c o u r t  f i r s t  n o t e d  -- 
t h a t  t h e  d i s s e m i n a t i o n  o f  i n f o r m a t i o n  o b t a i n e d  t h r o u g h  d e p o s i t i o n s  

" q u a l i f i e s  f o r  p r o t e c t i o n  u n d e r  t h e  F i r s t  Amendment1'. - I d .  a t  1 1 4 .  

The c o u r t  t h e n  a r t i c u l a t e d  c o n s i d e r a t i o n s  r e m a r k a b l y  s i m i l a r  t o  

t h o s e  embodied i n  L e w i s :  

W e  l o o k  t o  t h e  m a g n i t u d e  and  imminence o f  t h e  
t h r e a t e n e d  harm,  t h e  e f f e c t i v e n e s s  o f  t h e  
p r o t e c t i v e  o r d e r  i n  p r e v e n t i n g  t h e  harm,  t h e  
a v a i l a b i l i t y  o f  l e s s  r e s t r i c t i v e  means  o f  
d o i n g  s o ,  and  t h e  n a r r o w n e s s  o f  t h e  o r d e r  i f  
it is  deemed n e c e s s a r y .  

I n  g e n e r a l ,  t h e n ,  w e  f i n d  t h e  a p p r o p r i a t e  
m e a s u r e  o f  s u c h  l i m i t a t i o n s  i n  a  s t a n d a r d  o f  
"good c a u s e "  t h a t  i n c o r p o r a t e s  a " h e i g h t e n e d  
s e n s i t i v i t y ' '  t o  t h e  F i r s t  Amendment c o n c e r n s  
a t  s t a k e .  
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I d .  a t  1 1 6 . 3 1  The San J u a n  c o u r t  u l t i m a t e l y  s u s t a i n e d  t h e  e n t r y  - -- 
o f  t h e  p r o t e c t i v e  o r d e r  b e c a u s e  ( i )  " ' o t h e r  m e a s u r e s  would.  . . f a i l  

t o  c o r r e c t  t h e  t h r e a t '  , [ ( i i )  1 ' w i t h o u t  t h i s  p r i o r  r e s t r a i n t  a 

f a i r  t r i a l  [would]  b e  d e n i e d ' " ,  ( i i i )  t h e  o r d e r  was " n a r r o w l y  

d r a w n " ,  and ( i v )  less  r e s t r i c t i v e  means were n o t  a v a i l a b l e .  - I d .  

a t  1 1 7 .  

Four  o t h e r  r e c e n t  d e c i s i o n s  p r o v i d e  u s e f u l  g u i d a n c e  w i t h  

r e s p e c t  t o  c o n s t r u c t i o n  o f  t h e  "good c a u s e "  s t a n d a r d  where  c l o s u r e  

o f  t h e  d i s c o v e r y  p r o c e s s  i n  a c r i m i n a l  c a s e  i s  s o u g h t .  I n  S t a t e  

v .  C i a n c i ,  496 A.2d 1 3 9  ( R . I .  1 9 8 5 ) ,  t h e  Supreme C o u r t  o f  Rhode - 
I s l a n d  e s t a b l i s h e d  a f o u r - p a r t  t e s t  t o  d e t e r m i n e  when a p r o t e c t i v e  

o r d e r  l i m i t i n g  access is  p e r m i s s i b l e :  

[A] f o u r - p a r t  i n q u i r y . .  . s h o u l d  b e  made by  t h e  
t r i a l  c o u r t  b e f o r e  c l o s u r e  i s  j u s t i f i e d .  A 
p r o t e c t i v e  o r d e r  (1) mus t  be  n a r r o w l y  t a i l o r e d  
t o  s e r v e  t h e  i n t e r e s t s  s o u g h t  t o  b e  p r o t e c t e d ,  
( 2 )  m u s t  b e  t h e  o n l y  r e a s o n a b l e  a l t e r n a t i v e ,  
( 3 )  mus t  p e r m i t  a c c e s s  t o  t h o s e  p a r t s  o f  t h e  
r e c o r d  n o t  deemed s e n s i t i v e ,  and  ( 4 )  mus t  be  
accompanied by t h e  t r i a l  j u s t i c e ' s  s p e c  i f  i c  
f i n d i n g s  e x p l a i n i n g  t h e  n e c e s s i t y  f o r  t h e  
o r d e r .  

I n  George - W. P r e s c o t t  P u b l i s h i n g  -- C o .  v .  R e g i s t e r ,  479 

N.E.2d 658 (Mass. 1 9 8 5 ) ,  t h e  M a s s a c h u s e t t s  Supreme C o u r t  found t h e  

"good c a u s e "  s t a n d a r d  i n  a c i v i l  c a s e  mus t  encompass  t h e  p u b l i c ' s  

i n t e r e s t  i n  examin ing  t h e  i n f o r m a t i o n  a t  i s s u e ,  and  e x p l a i n e d  t h a t  

- 3 1  The -- San J u a n  c o u r t  f o c u s s e d  s o l e l y  on  w h e t h e r  "good c a u s e "  
had b e e n  shown p u r s u a n t  t o  F e d e r a l  Ru le  o f  C i v i l  P r o c e d u r e  
2 6 ( c )  , c o n c l u d i n g  t h a t  where  good c a u s e  w a s  n o t  e s t a b l i s h e d ,  
t h e  F i r s t  Amendment was v i o l a t e d ,  and where  good c a u s e  was 
e s t a b l i s h e d ,  no  F i r s t  Amendment v i o l a t i o n  c o u l d  e x i s t .  
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i n  S e a t t l e  T imes ,  " t h e  C o u r t  d i d  n o t  s a n c t i o n  a n  a u t o m a t i c  im-  

poundment o f  m a t e r i a l s  uncovered  d u r i n g  p r e t r i a l  c i v i l  d i s c o v e r y . "  

A c a r e f u l  r e a d i n g  o f  S e a t t l e  ~ i m e s ,  t h e  M a s s a c h u s e t t s  c o u r t  

s t a t e d ,  i n d i c a t e d  t h a t  " impoundment o f  s u c h  m a t e r i a l s  was permis-  

s i b l e ,  u n d e r  t h e  F i r s t  Amendment, o n l y  i f  b a s e d  ' o n  a  showing o f  

good c a u s e '  " . 
S i m i l a r l y ,  i n  Ramada I n n s ,  -- I n c .  v .  D r i n k e l l ,  490 A.2d 

593 (Sup.Ct.De1. 1 9 8 5 ) ,  t h e  S u p e r i o r  C o u r t  o f  Delaware 

i n t e r p r e t i n g  "good c a u s e "  i n  a  c i v i l  c a s e  found t h a t :  

D e n i a l  o f  a c c e s s  t o  l i t i g a t i o n  m a t e r i a l  mus t  
be  app roached  from t h e  p r e m i s e  t h a t  c o u r t  
r e s t r a i n t  s h o u l d  n o t  b e  imposed u n l e s s  s t r o n g  
j u s t i f i c a t i o n  e x i s t s  f o r  s u c h  a c t i o n .  Thus,  
t h e  p a r t y  s e e k i n g  t h e  r e s t r a i n t  mus t  c a r r y  a  
s u b s t a n t i a l  bu rden .  

The Cour t  s h o u l d  a p p l y  a  ' b a l a n c i n g  t e s t '  
g i v i n g  c o n s i d e r a t i o n  t o  t h e  m a g n i t u d e  and 
imminence o f  harm t o  t h e  1 i t i g a n t s  s u p p o r t i n g  
s e c r e c y  a g a i n s t  t h e  i n t e r e s t s  o f  t h e  gove rn -  
ment  and p u b l i c  i n  d i s c l o s u r e  o f  m a t t e r s  
r e l e v a n t  t o  m a t t e r s  b e f o r e  t h e  c o u r t s .  

I d .  a t  598-99. - 
F i n a l l y ,  i n  P l aquemines  P a r i s h  Commission C o u n c i l  - v .  

D e l t a  Development -- Co., I n c . ,  472 So.2d 560 (La .  1 9 8 5 ) ,  t h e  

L o u i s i a n a  Supreme C o u r t  h e l d  t h a t ,  i n  b a l a n c e ,  t h e  p u b l i c ' s  r i g h t  

t o  know and  t h e  p r e s s '  r i g h t  t o  p u b l i s h  a r e  s u p e r i o r  t o  t h e  

p r i v a c y  i n t e r e s t s  o f  p u b l i c  o f f i c i a l  d e f e n d a n t s  i n  c i v i l  p r e t r i a l  

d i s c o v e r y  m a t e r i a l s .  Thus ,  i n  t h e  a b s e n c e  o f  a  showing o f  good 

c a u s e ,  t h e  ~ o u i s i a n a  c o u r t  h e l d ,  no p r o t e c t i v e  o r d e r  would i s s u e .  
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T h i s  C o u r t  s h o u l d  t h e r e f o r e  f o l l o w  i t s  own p r e c e d e n t ,  a s  

w e l l  a s  t h e  example  o f  o t h e r  s t a t e  and f e d e r a l  c o u r t s ,  and r e q u i r e  

a n y  p a r t y  s e e k i n g  t o  r e s t r i c t  a c c e s s  t o  a c r i m i n a l  d e p o s i t i o n  t o  

make a showing  o f  "good c a u s e "  d e f i n e d  i n  a c c o r d  w i t h  t h e  t h r e e -  

p a r t  Lewis  t e s t .  

CONCLUSION 

For  t h e  f o r e g o i n g  r e a s o n s ,  t h e  a m i c i  u r g e  t h i s  C o u r t  t o  

a d o p t  t h e  t h r e e - p a r t  Lewis  c l o s u r e  t e s t  f o r  d e t e r m i n i n g  t h e  

e x i s t e n c e  o f  "good c a u s e "  t o  res t r i c t  p u b l i c  a c c e s s  t o  d e p o s i t i o n s  

i n  c r i m i n a l  c a s e s .  
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