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STATEMENT OF THE CASE AND THE FACTS 

The first section of this statement describes the 

decision of the Fourth ~istrict.' That decision on its face 

vests this Court with jurisdiction. Because some authority 

suggests this Court may look to the record to determine whether 

express and direct conflict jurisdiction exists when the per 

curiam opinion cites a decision which is pending before this 

Court, the petitioners, in the second part of this statement, 

have provided a description of the facts of this case2 which 

confirm that the decision in this case expressly and directly 

conflicts with a decision of another district court of appeal. 3 

The Per Curiam Affirmance 

A panel of the Fourth District Court of Appeal filed a 

per curiam opinion on June 26, 1985, which read in its entirety: 

The order of September 12, 1983, is 
affirmed on the authority of Palm Beach 

1. A notice invoking the Court's jurisdiction to review a 
similar decision of the Fourth District Court of Appeal, State 
v. Freund, Case No. 85-687, was filed simultaneously with the 
notice filed in this case. That case has been assigned Case No. 
67,482 in this Court and a jurisdictional brief in that case is 
being filed simultaneously with this brief. 

2. The district court's opinion and portions of the record 
have been included in the appendix to this brief. References to 
the appendixwill bemadeby thenotation "(A. ) ' I .  

3. Consideration of the record is not essential to juris- 
diction because, as will be shown in Points I and I 1  below, 
conflict jurisdiction can be found from the face of the Fourth 
District's decision. The alternative argument for exercising 
jurisdiction advanced in Point I11 of the argument permits the 
Court to consider the record. 



Newspapers, Inc. v. Burk, Case No. 83-422 
(Fla 4th DCA June 11, 1985). 

(A. 1). 

The petitioners filed a motion for rehearing (A. 3) on 

July 8, 1985, pointing out that less than one month earlier, the 

en banc Fourth District had filed its opinion in Palm Beach News- 

papers, Inc. v. Burk, So. 2d , 10 Fla. L. W. 1435 (4th DCA 

June 11, 1985), holding there are no constitutional, common law, 

or procedural limitations on a trial judge's authority to exclude 

non-parties from pretrial depositions in a criminal case. 4 

The motion emphasized that the Burk decision certified two 

questions to this Court as being of great public importance 
t, 

4. The Fourth District, sitting en banc in Burk, split 
4-1-4. Judges Downey, Hersey, Dell, and Walden concurred in the 
plurality opinion, 10 Fla. L. W. at 1436, while Judge Letts 
concurred specially, 10 Fla. L. W. at 1439. Chief Judge Anstead 
authored a dissenting opinion in which Judges Hurley and Barkett 
concurred, 10 Fla. L. W. at 1439. Judge Hurley authored a 
dissenting opinion in which Judges Glickstein and Barkett 
concurred, 10 Fla. L. W. at 1440. Judge Glickstein authored a 
dissenting opinion in which Judge Hurley concurred. 10 Fla. 
L. W. at 1440, 10 Fla. L. W. at 1439. 

5. The certified questions are similar to the questions 
the petitioners asked the Fourth District to certify in Hagler. 
The Burk questions are as follows: 

1. Is the press entitled to notice and the 
opportunity and right to attend 
pre-trial discovery depositions in a 
criminal case? 

2. Is the press entitled to access to 
pre-trial discovery depositions in a 
criminal case which may or may not have 
been filed with the clerk of the court 
or the judge? 



and asked that the Fourth District certify the instant case so 

that this Court could be presented with a record containing the 

"full range of factual circumstances occurring where deposition 

access is at issue.'' (A. 4). 

On July 10, 1985, before the Fourth District had ruled 

on the motion for rehearing, the petitioners in Burk filed a 

notice invoking the discretionary jurisdiction of this Court to 

review the Burk case. This Court issued an order on July 17, 

1985, asking the parties to submit briefs on the merits. 

The Fourth District denied the petitioner's motion for 

rehearing "as moot" on July 24, 1985. (A. 6). 

The Underlying Facts of the Case 

Petitioners intervened in the criminal case from which 

this appeal arises when their reporters discovered that the 

defense counsel had deposed the state attorney for the Fifteenth 

Judicial Circuit, pursuant to an agreement that no notice of 

taking the deposition would be filed with the clerk of the 

court. The agreement to conduct the "secret" deposition pre- 

cluded reporters from learning the state attorney's testimony. 6 

This particular deposition was of substantial public 

importance because a police informant previously had testified 

publicly that John Hagler, the defendant, offered to sell the 

informant photographs which supposedly would be damaging to the 

6 After the deposition was taken, the petitioners' 
reporters asked the court reporter to transcribe the deposition 
and supply them with a copy. At the instruction of the parties, 
the court reporter refused to comply with this request. 



t h e  s t a t e  a t t o r n e y ' s  r e p u t a t i o n .  ( A .  1 7 ) .  The p e t i t i o n e r s  

be l i eved  t h e  d e p o s i t i o n  might p rov ide  t h e  p u b l i c  wi th  t h e  s t a t e  

a t t o r n e y ' s  response t o  t h i s  charge .  

A t  a  hea r ing  on p e t i t i o n e r s '  motion t o  i n t e rvene ,  

n e i t h e r  t h e  s t a t e  nor t h e  defense  o f f e r e d  any evidence t o  

demonstrate t h e  n e c e s s i t y  of wi thholding tes t imony from t h e  

p r e s s .  Never the less ,  t h e  t r i a l  judge denied t h e  motion ( A .  11) 

and t h e  Four th  D i s t r i c t  a f f i rmed  t h e  o r d e r .  

Judge Ba rke t t ,  concur r ing  i n  t h e  af f i rmance,  wrote t h a t  

she  f e l t  bound by Burk, b u t  t h a t  she  d i s ag reed  w i th  t h e  r e s u l t  

because "Agreements t o  bypass t h e  r u l e s ,  and t o  t a k e  s e c r e t  

d e p o s i t i o n s  of t h e  S t a t e  At torney i n  a  pending c r imina l  case  

p rosecu ted  by t h e  same S t a t e  A t t o r n e y ' s  o f f i c e ,  a r e  much more 

prone t o  ensure  specu l a t i on  and d i s t r u s t  r a t h e r  t han  t o  ensure  

conf idence i n  our  l e g a l  system.' '  S l i p  Opinion a t  2 .  

SUMMARY OF ARGUMENT 

P e t i t i o n e r s ,  The Miami Herald Publ i sh ing  Company and 

Palm Beach Newspapers, I n c . ,  ask  t h e  Court  t o  review a  p e r  

curiam aff i rmance of t h e  Four th  D i s t r i c t  Court  of Appeal which 

c i t e s  a s  a u t h o r i t y  an e a r l i e r  d e c i s i o n  of t h e  Four th  D i s t r i c t ,  

Palm Beach Newspapers, Inc .  v .  Burk, So. 2d , 10 F l a .  

L.W. 1435 ( F l a .  4 t h  DCA 1985)(Sup.  C t .  Case No. 67 ,352) ,  which 

i s  now pending review be fo re  t h i s  cou r t . '  The Court  ha s  

j u r i s d i c t i o n  pursuan t  t o  a r t i c l e  V ,  s e c t i o n  3 ( b ) ( 3 )  of t h e  

F l o r i d a  C o n s t i t u t i o n  and F l o r i d a  Rule of Appe l la te  Procedure 

9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v )  f o r  t h r e e  reasons :  (1) t h e  d e c i s i o n ,  by 



r e l y i n g  on a  case  pending before  t h i s  Court ,  i s  i n  prima f a c i e  

express  and d i r e c t  c o n f l i c t  wi th  a  d e c i s i o n  of t h i s  Court ,  

J o l l i e  v .  S t a t e ,  405 So.2d 418 ( F l a .  1981) ,  ( 2 )  t h e  dec i s ion  i s  

i n  express  and d i r e c t  c o n f l i c t  wi th  a  d e c i s i o n  of another  

d i s t r i c t ,  and ( 3 )  review of t h e  record ,  a s  permi t ted  by J o l l i e ,  

confirms t h e  ex i s t ence  of an express  and d i r e c t  c o n f l i c t .  

ARGUMENT 

I .  

A Per Curiam Affirmance C i t i n g  a  Decision 
Pending Review by This  Court i s  i n  Prima 

Facie  C o n f l i c t  wi th  a  Decision of This  Court 

When a  d i s t r i c t  c o u r t  of appeal  d e c l i n e s  t o  w r i t e  an 

opinion,  b u t  i n d i c a t e s  by way of a  pe r  curiam aff i rmance t h a t  it 

i s  r e l y i n g  on a  a  f i n a l  d i s t r i c t  c o u r t  of appeal  d e c i s i o n  which 

i s  n o t  pending review i n  t h i s  Court ,  t h e  d e c i s i o n  i s  no t  

reviewable under t h e  C o u r t ' s  r e s t r i c t e d  c o n f l i c t  c e r t i o r a r i  

j u r i s d i c t i o n ,  Robles Del Mar, Inc .  v .  Town of Indian River 

Shores,  385 So.2d 1371 ( F l a .  1980) .  However, t h i s  Court he ld  i n  

J o l l i e  v .  S t a t e ,  405 So.2d 418 (1981) ,  t h a t  "a  d i s t r i c t  c o u r t  of 

appeal  p e r  curiam opinion which c i t e s  a s  c o n t r o l l i n g  a u t h o r i t y  a  

dec i s ion  t h a t  i s  e i t h e r  pending review i n  o r  has  been reversed 

by t h i s  Court con t inues  t o  c o n s t i t u t e  prima f a c i e  express  

c o n f l i c t  and a l lows t h i s  c o u r t  t o  e x e r c i s e  i t s  

j u r i s d i c t i o n .  117  Id. a t  420. 

7. This  Court i n  J o l l i e  expressed t h e  under ly ing  equal  
p r o t e c t i o n  r a t i o n a l e  f o r  con t inu ing  t o  g r a n t  review on t h e  b a s i s  

(Footnote  cont inued on nex t  page) 



Because the Fourth District's per curiam opinion cites 

Burk, a case that is pending review by this Court, a prima facie 

express conflict exists and allows this Court to exercise its 

jurisdiction to review the decision. 8 

(Footnote continued from previous page) 

of prima facie express conflict. A similar problem faces all 
appellate courts -- that is "how to dispose conveniently of 
multiple cases involving a single legal issue without disparately 
affecting the various litigants," Jollie, 405 So.2d at 420. 
Most district courts resolve the problem and cut down on their 
workload by writing one extensive opinion and referencing that 
opinion in all similar cases. However, if the referenced case 
comes up for review and is reversed, a restrictive reading of 
the new "express conflict" provision of the Florida Constitution 
would protect the rights of the litigant in the referenced case, 
but would leave the rights of the litigant in the per curiam 
affirmance disadvantaged solely because of the fortuity that the 
other case came before the district court of appeal first. A 
conflict would exist between the per curiam affirmance and the 
decision reversed by the Supreme Court, but the per curiam 
affirmance would be unreviewable. It was to prevent inequitable 
results and protect litigants equally that this Court held it 
would find a prima facie express conflict in cases citing a 
decision reversed by this Court or pending review (the latter, 
presumably because of the probability of reversal). 

8. In Jollie this Court suggested that district courts 
could facilitate Supreme Court review of per curiam cases such 
as this by "stating that the mandate will be withheld pending 
final disposition of the petition for review, if any, filed in 
the controlling decision." 405 So.2d at 420. Because issuance 
of the Fourth District's mandate in this case would not change 
the status quo, this procedure was not necessary in this case 
and the Fourth District's failure to follow it poses no impedi- 
ment to this court's exercise of jurisdiction. Furthermore, in 
a subsequent opinion in another case also dealing with deposition 
access, state v. Freund, et al., - So.2d , i0Fla. L, W. 
at (4th DCA July 31, 1985), Judge Letts explained that he 
regards the Fourth District's per curiam affirmances as review- 
able even when the suggested sentence is not added. In Freund, 
the court issued a per curiam opinion citing Burk as controlling 
authority, but did not withhold its mandate. Commenting on the 
court's refusal to certify the case to this Court, Judge Letts 
wrote, "I would . . . certify this particular case[, although it 
is] . . . [tlrue [that] to do so would be an unnecessary 
exercise because of Jollie v. State, 405 So.2d 418 (Fla. 1981)." 



The Fourth ~ i s t r i c t ' s  Decision Express ly  
and D i r e c t l y  C o n f l i c t s  wi th  a  Decis ion 

of Another D i s t r i c t  Court of Ameal  

I f  a  re fe renced  ca se  i n  a  d i s t r i c t  c o u r t ' s  pe r  curiam 

aff i rmance s t ands  f o r  a  s i n g l e  p ropos i t i on ,  then t h e  pe r  curiam 

aff i rmance,  by necessary  imp l i ca t i on ,  s t ands  f o r  t h e  same 

p ropos i t i on  and t h i s  Court can e x e r c i s e  j u r i s d i c t i o n  t o  review 

t h e  ca se  i f  a  d e c i s i o n  of another  d i s t r i c t  c o u r t  of appeal has  

exp re s s ly  considered t h e  same p o i n t  of law and reached a  

c o n f l i c t i n g  r e s u l t . '  The c i t e d  d e c i s i o n  i n  t h i s  ca se ,  t h e  en 

banc Fourth D i s t r i c t '  s Burk d e c i s i o n ,  d i scussed  va r ious  l e g a l  

t h e o r i e s  advanced by t h e  p e t i t i o n e r s  i n  suppor t  of t h e i r  

arguments, b u t  t h e  opinion reached a  s i n g u l a r  holding:  t r i a l  

c o u r t s  may a r b i t r a r i l y  deny p r e s s  and pub l i c  access  t o  p r e t r i a l  

depos i t i ons  i n  c r imina l  ca se s  and t o  t r a n s c r i p t s  of those  

depos i t i ons  i f  they  a r e  no t  f i l e d .  The Fourth D i s t r i c t  p a n e l ' s  

c i t a t i o n  of t h e  Burk opinion i n  t h i s  case  t h e r e f o r e  could have 

9 .  This  p o i n t  i s  no t  c o n t r a r y  t o  t h e  c o u r t ' s  ho ld ing  i n  
Dodi publ i sh ing  Company v .  ~ d i t o r i a l  America, S.A.,  385 ~ o . 2 d  
1369 ( F l a .  1980) .  I n  t h a t  c a se ,  t h e  Court dec l i ned  t o  review a  
d i s t r i c t  c o u r t ' s  pe r  curiam aff i rmance which c i t e d  a  d e c i s i o n  
which i t s e l f  a l l e g e d l y  was i n  c o n f l i c t  wi th  another  d i s t r i c t  
c o u r t ' s  dec i s ion .  The c i t e d  panel  d e c i s i o n ,  u n l i k e  t h e  c i t e d  en 
banc dec i s ion  i n  t h e  i n s t a n t  ca se ,  s tood f o r  two a l t e r n a t i v e  
p r o p o s i t i o n s .  This  Court t h e r e f o r e  could no t  determine t h e  
p ropos i t i on  which was t h e  b a s i s  of t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  
and "express  and d i r e c t "  c o n f l i c t  j u r i s d i c t i o n  could no t  be 
invoked wi thout  f u r t h e r  i n d i c a t i o n  on t h e  f a c e  of t h e  pe r  curiam 
opinion.  Here, t h e r e  a r e  no s i m i l a r  ambigui t i es .  The c i t e d  
d e c i s i o n  s t ands  f o r  a  s i n g l e  p ropos i t i on  and t h e  panel  was bound 
t o  fol low it. Thus, t h i s  Court can determine t h e  ho ld ing  of t h e  
Fourth ~ i s t r i c t ' s  opinion and e x e r c i s e  of c o n f l i c t  j u r i s d i c t i o n  
i s  pe rmis s ib l e .  



been solely for that same proposition. Therefore, if that 

proposition conflicts with another district court of appeal's 

view of the law, express and direct conflict jurisdiction will 

exist. 

The Burk plurality opinion itself recognizes that its 

holding is in direct conflict with Short v. Gaylord Broadcasting 

Company, 462 So.2d 591 (Fla. 2d DCA 1985), which held the press 

and public may not be excluded from pretrial discovery 

depositions in a criminal case except upon upon a showing of 

"good cause." 10 Fla. L. W. at 1441 n.2. Accordingly, the 

Hagler decision must be in express and direct conflict with the 

Short decision and this Court may exercise jurisdiction over it. 

Exercise of Prima Facie Conflict Jurisdiction 
Confirms that the Fourth District's Decision 

Expressly and Directly Conflicts with 
a Decision of Another District Court of Appeal 

Although the Court ordinarily is precluded from looking 

to the record of a case to find express and direct conflict 

jurisdiction, this case falls within an exception to that rule. 

As demonstrated in point I, supra, the Fourth District has 

created prima facie conflict jurisdiction by citing in its per 

curiam affirmance a decision which is pending review in this 

Court. Thus, the Court has jurisdiction to review the case on 

an independent ground. In reviewing the case on that 

independent ground, the record of the instant case becomes this 

Court's own public records and the Court can see from those 

records that the Fourth District's decision directly conflicts 



with a  d e c i s i o n  of t h e  Second D i s t r i c t ,  accordingly  t h e  Court 

can e x e r c i s e  express  and d i r e c t  c o n f l i c t  j u r i s d i c t i o n  over t h e  

case  even i f  it u l t i m a t e l y  d e c l i n e s  t o  e x e r c i s e  j u r i s d i c t i o n  

over t h e  ca se  because of t h e  prima f a c i e  c o n f l i c t  wi th  a  dec i s ion  

of t h i s  Court .  I n  t h e  J o l l i e  d e c i s i o n  i t s e l f ,  t h i s  Court r e l i e d  

on record f a c t s  t o  confirm t h a t  j u r i s d i c t i o n  over t h e  case  

p roper ly  was being exe rc i s ed .  The Court expla ined t h a t  "Common 

sense  d i c t a t e s  t h a t  t h i s  Court  must acknowledge i t s  own p u b l i c  

record a c t i o n s  i n  d i spens ing  wi th  ca se s  before  i t ."  405 So.2d 

a t  420. The Court may fol low t h e  same procedure i n  t h e  i n s t a n t  

case  i n  determining t h a t  express  and d i r e c t  c o n f l i c t  e x i s t s .  

A review of t h e  record i n  t h e  i n s t a n t  case  confirms 

t h a t  t h e  Fourth D i s t r i c t ' s  d e c i s i o n  i n  f a c t  c o n f l i c t s  wi th  t h e  

Second D i s t r i c t ' s  dec i s ion  i n  Shor t .  The t r i a l  judge excluded 

t h e  p r e s s  and t h e  pub l i c  from a  depos i t i on  of t h e  s t a t e  a t t o r n e y  

of t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  a t  t h e  r eques t  of t h e  s t a t e  

a t t o rney ,  notwi ths tanding t h a t  t h e  s t a t e  a t t o r n e y  d i d  no t  o f f e r  

any evidence t o  demonstrate t h a t  c l o s u r e  would se rve  any purpose 

whatsoever. The Fourth ~ i s t r i c t ' s  af f i rmance of t h i s  o rde r  i s  

square ly  con t r a ry  t o  t h e  Second D i s t r i c t ' s  ho ld ing  i n  Shor t  t h a t  

a  p a r t y  cannot exclude non-par t i es  from depos i t i ons  absen t  a  

showing of good cause .  Accordingly, j u r i s d i c t i o n  may be 

exerc i sed  over t h i s  ca se .  



CONCLUSION 

This  Court has  j u r i s d i c t i o n  t o  review t h i s  case  because 

t h e  d e c i s i o n  i s  i n  prima f a c i e  c o n f l i c t  wi th  a  dec i s ion  of t h i s  

Court ,  t h e  dec i s ion  exp re s s ly  and d i r e c t l y  c o n f l i c t s  with a  

d e c i s i o n  of another  d i s t r i c t  cou r t  of appeal ,  and t h e  record 

confirms t h a t  express  and d i r e c t  c o n f l i c t  j u r i s d i c t i o n  e x i s t s .  
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