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INTRODUCTORY STATEMENT 

In a transparent attempt to trivialize this impor- 

tant appeal, the State asserts "one is left to wonder why 

I/ the Court has been pressed to take this case." (S.Br. 1)- 

Any question as to the significance of this case is only the 

product of the State's misstatements of the facts and law, 

or its misunderstanding of the legal arguments presented in 

Petitionerst briefs. While the State's errors are detailed 

and corrected below, it should be noted from the outset that 

The Miami Herald did not present this Court with a "rehasht1 

of prior arguments in its Initial Brief in this case. The 

purpose of that Initial Brief was to underscore the ramifi- 

cations of a per se or absolute rule that the press has no 

enforceable right of access to depositions or unfiled depo- 

sition transcripts in criminal prosecutions. The brief 

demonstrated the folly of applying such a rule in circum- 

stances where there was no contention that access would 

prejudice any person's rights and where the deposition to be 

taken was of the State Attorney himself. 

Justice Barkett, then Judge Barkett of the Fourth 

District Court of Appeal, best described the vital importance 

of this case: 

Agreements to bypass the rules, and to take 
secret depositions of the State Attorney in a 
pending criminal case prosecuted by the same State 
Attorneyt s office, are much more prone to ensure 
speculation and distrust rather than ensure confi- 
dence in our legal system. 

1/ "S.Br.It shall refer to the Answer Brief of the State of Florida, - 
followed by the cited page number; "App." shall refer to the Appendix to 
Initial Brief of Palm Beach Newspapers, Inc., followed by the tab numbers 
and page numbers, respectively. 

T H O M S O N  ZEDER BOHRER WERTH A D O R N 0  X RAZOOK, 4900 SOUTHEAST FINANCIAL CENTER,  MIAMI, FLORIDA 3 3 1 3 1 - 2 3 6 3  



The - Miami Herald  Pub l i sh ing  Company - v . Hagler , 

1344, 1345 ( F l a .  4 t h  DCA 1985) ( B a r k e t t ,  J . ) .  I n  t h i s  ca se  

a  c r i m i n a l  defendant  a l l e g e d  t h a t  he  was entrapped i n t o  

s e l l i n g  cocaine t o  an undercover law enforcement o f f i c e r  

because he had been t r y i n g  t o  "shopft compromising photo- 

graphs d e p i c t i n g  t h e  S t a t e  At torney with  a  woman who was n o t  

h i s  wife.?/ Although t h e  p r i o r  d e p o s i t i o n s  i n  t h e  ca se  a l l  

had been h e l d  i n  p u b l i c ,  t h e  d e p o s i t i o n  o f  t h e  S t a t e  A t t o r -  

ney was h e l d  i n  s e c r e t .  The photos have never  come t o  

l i g h t ;  t h e  a t tempted e x t o r t i o n  was never  i n v e s t i g a t e d  o r  

p rosecu ted ;  and t h e  defendant  and t h e  S t a t e  e n t e r e d  i n t o  a  

p l e a  ba rga in  t h a t  r e s u l t e d  i n  t h e  defendant  r e c e i v i n g  noth-  

i n g  more than  p roba t ion .  While t h i s  may be p e r f e c t l y  inno- 

c e n t ,  lawyers - -  p a r t i c u l a r l y  s t a t e  a t t o r n e y s  - -  should 

avoid even t h e  appearance of  impropr ie ty .  Canon 9 ,  Code of  

P r o f e s s i o n a l  R e s p o n s i b i l i t y .  A s  emphasized by J u s t i c e  

Ba rke t t  below, i t  was t h e  d e n i a l  of  p u b l i c  acces s  t o  depo- 

s i t i o n s  which fue l ed  t h e  appearance o f  impropr ie ty  h e r e .  

471 So.2d a t  1344-45. 

REPLY TO THE STATE'S MISSTATEMENTS 
OF THE FACTS 

The S t a t e  c la ims " p e t i t i o n e r s  never  sought t o  

a t t e n d  t h e  d e p o s i t i o n  of  S t a t e  At torney David Bludworth i n  

2/ Contrary t o  t h e  S t a t e ' s  suggest ion i n  i t s  B r i e f ,  Defendant Hagler - 
approached t h e  p o l i c e  informant with t h e s e  photgraphs before  t h e r e  was 
any a r r e s t  on cocaine charges, and even before  t h e  sub jec t  of cocaine 
was ever  discussed between Hagler and t h e  informant.  (App. 2 ,  a t  p .  1 3 ) .  
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this case." (S.Br. 1 This statement is quite simply 

false. The uncontroverted facts are stated in the affidavit 

of Miami Herald reporter Mike Boehm: 

3. State Attorney David Bludworth was 
subpoenaed by Defendant s Counsel on August 2, 
1983 to appear for a deposition August 16. I 
planned to attend and to write a news article on 
the deposition. 

4. On or about August 15th, I was advised 
by Defendant's attorney Nelson Bailey that Mr. 
Bludworth's deposition had been cancelled. Mr. 
Bailey advised that the deposition would be resche- 
duled, but that he had agreed with the State 
Attorney's Office not to give the press prior 
notice. 

5. During the next few days I telephoned 
Mr. Bailey on several occasions to ask when and 
where the deposition would be held and to urge him 
to allow me to attend. Mr. Bailey told me the 
deposition had not yet been rescheduled, but that 
he could not give me the information even after a 
time and place had been set unless the State 
Attorneyt s Office released him from their agree- 
ment. 

6. I also asked Assistant State Attorney 
Sandra Kabboush for notice of the time and place 
of Mr. Bludworth's deposition. She refused to 
tell me and stated the press and public had no 
right to attend. 

The State's second misstatement of the record is 

its assertion that "the Court correctly observed that no 

case brought to its attention held that criminal discovery 

3/ The S t a t e  i s  eager  t o  claim t h i s  case  involves no Chapter 119 
p u b l i c  records claim (S.Br. 1) because a  t r a n s c r i b e d  depos i t i on  i n  t h e  
custody of t h e  S t a t e  At torney ' s  o f f i c e  o r  he ld  by t h e  Publ ic  Defender i s  
a  "publ ic  record" wi th in  t h e  meaning of Sec t ion  119.011 F l o r i d a  S t a t -  
u t e s .  Since t h e r e  i s  no s t a t u t o r y  exemption t o  t h e  p u b l i c  i n spec t ion  
and copying provis ions  of Chapter 119 f o r  depos i t i on  t r a n s c r i p t s  (com- 
pare Sec t ion  119.07 with  119.011), t h e  p r e s s  and p u b l i c  enjoy a  s t a t u -  
t o r y  r i g h t  t o  u n f i l e d  depos i t i on  t r a n s c r i p t s  held by p u b l i c  o f f i c i a l s .  

-3- 
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depositions were 'judicial proceedings' open to public 

attendance or that there was a public right of access to 

untranscribed or unfiled  deposition^.'^ (S.Br. 2) This is, 

again, simply false. The trial court was presented with 

cases which explicitly so held, and explicitly disagreed 

4/ with them:- 

As to the Circuit Court opinions cited by 
movants' counsel in support of the motion, this 
court must respectfully disagree insofar as they 
ruled that the mere taking of depositions is a 
judicial proceeding to which the public and press 
has a right to attend. 

(App. 17, at p. 5). In fact, the trial court's order stated 

that on this issue "I seem to be in the minority among my 

colleagues on the subject." (App. 17, at p. 7) (See also 

App. 16, at p. 9; App. 14 at pp. 14-15) 

The State next claims that the State Attorney did 

not have "knowledge the press was seeking to litigate any 

closure of the depositions" (S.Br. at 3). The record is 

uncontroverted that the press had attended the prior depo- 

sitions in this case, that press coverage of those deposi- 

tions had been extensive, and that access was not denied 

until the State Attorney was to be deposed. Moreover, 

4/  The t r i a l  cour t  a c t u a l l y  s t a t e d  t h a t  no F lo r ida  a p p e l l a t e  dec is ions  - 
had held t h a t  depos i t ions  a r e  j u d i c i a l  proceedings t o  which t h e  p res s  
has a  r i g h t  of access .  The t r i a l  c o u r t ,  however, was q u i t e  mistaken a s  
t o  t h i s  po in t .  I n  f a c t ,  bo th  F lo r ida  a p p e l l a t e  cases r e l i e d  upon by t h e  
t r i a l  cour t  recognized t h a t  t h e  p r e s s  enjoys a  q u a l i f i e d  r i g h t  t o  a t t e n d  
cr iminal  depos i t ions ,  regula ted  by t h e  cour t  through p r o t e c t i v e  orders .  
Ocala S t a r  Banner v.  S t u r g i s ,  388 So.2d 1367, 1371 (F la .  5 t h  DCA 1980); -- 
Tallahassee ~ e m o c r i t ,  - -  Inc .  v .  W i l l i s ,  370 So.2d 867, (Fla.  1 s t  DCA 
1979). The source of t h e  t r i a l  c o u r t ' s  confusion was apparent ly  t h e  
f a c t  t h a t  both cases he ld  t h e  p u b l i c ' s  r i g h t  t o  a t t e n d  depos i t ions  i s  
q u a l i f i e d ,  not  "absolute",  and both cases s t a t e d  i n  d i c t a  t h a t  a  depo- 
s i t i o n  i s  no t  a  t r u e  j u d i c i a l  proceeding. (See d i scuss ion  i n f r a . )  

-4- 
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access initially was denied pursuant to an agreement between 

the State Attorney's office and Hagler's defense counsel, 

and then by court order following full argument by the State 

Attorney's office. All of these developments were fully 

reported in the press (App. 11, 20), and at every hearing 

the Assistant State Attorney, purportedly on behalf of the 

State Attorney's office, opposed access. The State's asser- 

tion can be believed only if the Assistant State Attorney 

acted without the knowledge and authorization of the State 

Attorney through all of these sensitive proceedings of such 

fundamental importance. 

Fourth, the State claims the photographs "merely 

depicted Bludworth at a party on a boat" (S.Br. 3). Once 

again, the State is wrong. The testimony was that all of 

the photographs were of State Attorney Bludworth - -  and a 

female paralegal who - worked -- in his office (and to whom he 

was not married). The police informant testified: 

Q. : Describe, as best you can, what is depicted 
in the photographs? 

A.: Just is David at a party and on a boat, and 
basically that's all it is, just some shots 
of him alone sometimes, him and this girl, 
just nothing to it, just, you know, standing 
there looking at the camera smiling and 
obviously having a good time. 

(App. 2 at p. 26) Detective Arthur Newcomb testified: 

Q.: Did you ever have an understanding of who the 
girl was in the photographs? 

A.: I believe it was one of the paralegals in the 
office. That's about the extent of it. 

Q. : In other words, it was the same girl in all 
the photographs? 

- 5 -  
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A.: I believe so. 

(App. 5 at p. 61). 

While the photos seen by the police informant were 

not lewd, he testified that although he had seen 12-20 

photographs (App. 2 at p. 12), he did not see all of the 

photos : 

Q. : Okay, why were you making an effort to keep 
him interested in pending negotiations, 
whether they were for real or not? 

A. : Well, there was supposed to be some more 
photos. 

Q.: Was it your understanding you saw all of 
them, or not? 

A.: It was my understanding I did not see all of 
them. 

(App. 2 at p. 32). The point is that the photos were alleged 

to depict improper conduct by the State Attorney, and their 

alleged value to a purchaser would be to try to extort legal 

5/ favors from Mr. Bludworth .- 
Fifth, the State pillories Petitioner Palm Beach 

Newspapers, Inc. for its tfscurrilous speculation about the 

State's participation in a conspiracy to suppress informa- 

tion." (S.Br. 4). While the State uses strong language 

("contemptible query," "innuendo") to criticize Palm Beach, 

the context of Co-Petitioner's remarks makes it clear that 

the strange facts of this case - -  and the secretive conduct 

of the State Attorney's office - -  raise these speculations, 

51 Of course -- The Miami Herald expresses no opinion as to whether the 
photos actually depicted improper conduct by Mr. Bludworth. 
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not the newspaper. Chief Investigator Ralph Wiles testified 

that an extortion case was not pursued against Hagler be- 

cause it was felt that the State Attorney's office would 

have a conflict-of-interest due to the subject matter of the 

photos; consequently, the matter was referred to the Florida 

Department of Law Enforcement. (App. 1 at pp. 17-19, 30, 

37). But F.D.L.E. took no action (App. 1 at p. 37), and 

Detective Newcomb flatly contradicted Wiles' testimony by 

denying that conflict of interest had ever been discussed or 

that any referral was made to F.D.L.E. (App. 5 at pp. 

Mr. Bludworth testified on the subject of his 

possible conflict-of-interest in prosecuting Hagler for the 

sale of cocaine, given that Hagler claimed to have compro- 

mising pictures of him: 

Q. : Do you know enough facts to have an opinion 
about whether or not there is any kind of 
potential conflict of interest in your office 
prosecuting this case rather than referring 
it to somebody else? 

A.: Well, I asked, you know, because that's 
always, every time I run for office been 
accused of, you know, being very - -  not 
taking any, you know, dismissing ourselves 
from a lot of cases and I asked Sandy and, 
you know, to ask you if you thought that 
someone else ought to handle it. You know, 
if we had a conflict, you know, I really 
don' t see, I didn't see the entrapment. I 
heard entrapment because, I never met him, we 
never discussed anything. I only heard after 
the fact that he had done something so, and I 
didn't know what he was arrested for. He was 
arrested for something, cocaine or something 
like that. You know, I don't know. I asked 
her to talk about it, you know, I assumed she 
talked to you because I know you - -  
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Q . :  Let  me a sk  you t h i s :  - -  
A . :  I ' m  w i l l i n g  t o  l e t  somebody e l s e ,  i f  you 

thought  we had a  c o n f l i c t .  

(App. 3 a t  pp.  20-21) The p o i n t ,  a g a i n ,  i s  n o t  whether t h e  

photos  were a c t u a l l y  compromising o r  even whether Bludworth 

had a  c o n f l i c t ,  bu t  r a t h e r  t h e  appearance of  c o n f l i c t  being 

f o s t e r e d  by t h e  d e n i a l  o f  a c c e s s .  

F i n a l l y ,  t h e  S t a t e  says  " t h e  Miami H e r a l d ' s  b r i e f  

s t a t e s  a s  a  f a c t  t h a t  Hagler rece ived  ' on ly  - 3 months proba- 

t i o n '  f o r  t h e  s a l e  o f  coca ine .  The record  shows he r ece ived  

3 y e a r s . "  (S.Br .  4 )  I f  by t h i s  a s s e r t i o n  t h e  S t a t e  means - 

Hagler  rece ived  3 y e a r s  p roba t ion  f o r  t h e  s a l e  o f  cocaine t o  

a  p o l i c e  undercover agen t ,  t h e  S t a t e  i s  c o r r e c t .  The Herald  

e r r e d  a s  t o  t h e  l eng th  o f  t h e  p roba t ion ,  bu t  n o t  a s  t o  t h e  

p o i n t  i t  was making - -  Hagler  go t  no j a i l  t ime.  

ARGUMENT 

THE STATE'S ARGUMENTS DO NOT SUPPORT A 
PER SE CLOSURE RULE FOR ALL CRIMINAL 
DEPOSITIONS 

A.  The S t a t e ' s  Po l i cy  Arguments Do Not 
Require Per  Se Closure  I n  Lieu Of 
The P r o t e c t i v e  Order Mechanism Under 
The Rules Of Procedure .  

The arguments r a i s e d  by t h e  S t a t e  i n  t h i s  c a s e  a r e  

s c a r c e l y  deserv ing  of  response .  The S t a t e  sugges t s  t h a t  

t h e r e  i s  n o t  t h e  " s l i g h t e s t  evidence" t h a t  t h e  S t a t e  A t t o r -  

ney "conspired t o  s e c r e t  h i s  d e p o s i t i o n  tes t imony.  " The 

f a c t s  a r e  t h a t  t h e  d e p o s i t i o n s  taken i n  t h i s  p rosecu t ion  

were open t o  t h e  p r e s s  u n t i l  M r .  Bludworth was t o  be de- 

posed,  and then  t h e  S t a t e  and t h e  Defense "cooperated" - -  i f  
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"c~nspired~~ is not the right word - -  to exclude the public. 
Moreover, the allegedly compromising photographs of Mr. 

Bludworth have never come to light. Thus, the credibility 

of Hagler's extortion claims are impossible to gauge. 

The State next asserts that if the press has 

access to depositions, so must legions of the public (S.Br. 

7-9). But this argument simply overlooks the traditional 

remedy for public access at trial where there is inadequate 

seating to accomodate the public: "pool reporting. The 

State also ignores that prior depositions in this case were 

open to the public without incident, and that open deposi- 

tions have been taken in numerous other criminal cases in 

Palm Beach County. Most fundamentally, the State has for- 

gotten that the precise purpose of the protective order rule 

is crowd control; if an "overcrowding" problem ever were to 

develop in a particular case, then Rule 1.280(c)(5) - -  and 
not a per se closure rule - -  is the mechanism to solve it. 

The State incorrectly claims that no case - -  

"state or federal - -  held a deposition to be a 'judicial 

proceeding' open to public attendance." (S.Br. 7-8) This 

is simply wrong. Not only have the federal courts held 

depositions to be "presumptively open" under the Rules of 

procedure,&' but Short v. Gaylord Broadcasting - Co. , 462 

See - 9  

423 
e.g 
(6th 
I Cir 
596 

National Polymer Products v. Borg-Warner Corp., 641 
ir. 1981) ; - -  Wilk v. ~rnerican-~edical Assfn, 635 F.2d 
1980); American Telephone - and Telegraph - Co. y .  Grady 
7th Cir. 1978). cert. denied. 440 U.S. 971 (1979). 
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So.2d 591 (Fla. 2d DCA 1985) and numerous other Florida deci- 

7/ sions have held depositions are to be open to the public.- 

The State then erroneously suggests Petitioners 

have ignored the "fair trialff rights of the accused. (S.Br. 

9) But it is the State that has ignored this right. While 

the press Petitioners have asserted only a qualified right 

to attend depositions (which gives way, upon a proper show- 

ing of prejudice, to the defendantsf fair trial rights), the 

State claims the press has absolutely no right to attend 

depositions, irrespective of whether there is even a claim 

of prejudice to fair trial rights. The case at bar is a 

perfect illustration of this point: no claim could be made 

that public access to the deposition of the State Attorney 

would prejudice Haglerfs right to a fair trial. 

71 Sentinel Star Co. v. Booth, 372 So.2d 100, 102 (Fla. 2d DCA 1979) - - - -  P 

(deposition transcripts); News-Press -- Pub. Co., - -  Inc. v. - State, 345 So.2d 
865, 867 (Fla. 2d DCA 1977) (deposition transcripts held to be "records 
of a court proceeding"). Based on the same analysis, numerous trial 
judges have held that criminal depositions in Florida are open to the 
public, and in accordance with those orders, depositions have been 
conducted publicly. See, e.g., Florida v. O'Dowd, 9 Media L. Rep. 2455 
(BNA) (Fla. 18th ~ir.=. Oct. 13, 1983)-(~ize, J.) ; Florida v. Tolmie - 9  

9 Media L. Rep. 1407 (BNA) (Fla. 15th Cir. Ct. March 3, 1983) -(cook, J) ; 
Florida v. Reid, 8 Media L. Rep. 1249 (BNA) (Fla. 15th Cir. Ct. March 8, 
1982)  oldma man, J.) ; Florida v. Sanchez, 7 Media L. Rep. 2338 (BNA) 
(Fla. 15th Cir. Ct. Nov. 17, 1981) (Mounts, J.) ; Florida v. Hodges, 7 
Media L. Rep. 2424 (BNA) (Fla. 20th Cir. Ct. Dec. 21, 19817 (Pack, J.) ; 
Florida v. Alford, 5 Media L. Rep. 2054 (BNA) (Fla. 15th Cir. Ct. Oct. 19, 
1979) (~ounts, J. ) ; Florida v. Diggs, 5 Media L. Rep. 2597 (BNA) (Fla. 
11th Cir. Ct. March 4, 1980)-(~esbitt, J.); Florida v. - Bundy, 48 Fla. 
Supp. 205 (Fla. 2d Cir. Ct. Apr. 26, 1979) (Cowart, J.). Even civil 
depositions have been presumed open in Florida. Withlacoochee v. Semi- 
nole Electric, 1 Fla.Supp.2d 1377, 8 Media L. Rep. 1281 (BNA) (Fla. 13th 
Cir. Ct. March 11, 1982) (Miller, J.); Cazarez v. Church of Scientology, 
6 Media L. Rep. 2109 (BNA) (Fla. 6th Cir. Ct. c t .  31, 1F80) (Bryson, 
J.) ; Johnson v. Broward County, 7 Media L. Rep. 2125 (BNA) (Fla. 17th 
Cir. Ct. Oct. 2 2 ,  1981). 
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The State repeats the contention made in Burk that 

deposition answers are not "predictable." (S.Br. 9-10). 

But again, as set forth in the Petitioners' Initial and 

Reply briefs in Burk, the State ignores the various means of 

criminal discovery which increase predictability (review of 

the State's witness statements, police reports and exculpa- 

tory or Brady material), the alternative array of fair trial 

procedural safeguards (such as voir dire) ,!' and the fact 

that fewer than 3 of every 100 cases go to trial. The State 

also has failed to consider that its proffered per se closure 

rule rejects a right to access in cases where there is no 

possible prejudice. 

B. Potential Pretrial Publicity Does Not 
Require Per Se Closure Of Depositions. 

The State's appeal to prejudicial publicity is, in 

any event, overwrought. The United States Supreme ~ourt'has 

held that "pretrial publicity - -  even pervasive, adverse 
publicity - -  does not inevitably lead to an unfair trial". 

Nebraska Press Association v. - Stuart, 427 U.S. 539, 554 

(1976). Jurors need not begin the trial unaware of news 

reports regarding the crime with which the defendant is 

charged, even though those reports contain material inadmis- 

sible at trial. See Murphy v. - Florida, 421 U.S. 794, 799 

(1975). Even if pretrial publicity would likely create in 

81 This Court has made it c l e a r  t h a t  p r e j u d i c i a l  p r e t r i a l  p u b l i c i t y  - 
may be handled through a  panoply of a l t e r n a t i v e s  t o  c losu re .  Bundy v .  - 
S t a t e ,  455 So. 2d 330, 337-39 (F la .  1984). 
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the minds of all prospective jurors a "preconceived notion 

as to the guilt or innocence of an accused," that fact, 

"without more," is insufficient to demonstrate a violation 

of the accused's right to a fair trial. Irvin v. - - Dowd, 366 

U.S. 717, 723 (1961). "It is sufficient if the juror can 

lay aside his impression or opinion and render a verdict 

based on the evidence presented in court." - Id. 

Empirical research reinforces this traditional 

judicial skepticism concerning the prejudicial impact of 

pretrial publicity. These studies "indicate that for the 

most part juries are able and willing to put aside extrane- 

ous information and base their decisions on the evidence." 

R. Simon, The Jury: --- Its Role in American Society, at 117 

(1980). Accord J. Buddenbaum, D. Weaver, R. Holsinger & C. 

Brown, Pretrial Publicity and Juries: A A Review of Research, 

at 2 (1981). For example, an experiment at the University 

of Minnesota identified no difference in the verdict patterns 

of jurors exposed to prejudicial news stories before a mock 

trial and jurors who were not so exposed. See Kline & Jess, 

Prejudicial Publicity: Its Effect -- on Law School Mock Juries, 

Journalism Q., Spring 1966, at 113-16. Another study utiliz- 

ing subjects drawn from local voter registration lists found 

that, to the extent jurors are influenced by sensational 

news stories before the trial, the trial process virtually 

eliminates any influence of the stories and leads to a 

verdict based solely on the trial evidence. See Simon, 

Murder, Juries -- and the Press, Trans-Action, May-June 1966, 
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at 40. "The results show that when ordinary citizens become 

jurors, they assume a special role in which they apply 

different standards of proof, more vigorous reasoning, and 

greater detachment." R. Simon, supra, at 117. Other studies 

have produced similar findings. Moreover, research indi- 

cates that prospective jurors exposed to pretrial media 

coverage of a criminal case are less likely to prejudge the 

case than those who learned about it from other second-hand 

accounts. See Riley, Pretrial Publicity: A Field Study, - -  

Journalism Q., Spring 1973, at 17. 

Such findings are emphatically confirmed by actual 

experience. Despite substantial adverse pretrial publicity, 

the trials of such notable criminal defendants as John 

DeLorean, John Hinkley, Claus Von Bulow, Dan White, Maurice 

Stans, John Connally and Angela Davis all ended in verdicts 

of acquittal. "These verdicts may be the most reliable and 

powerful data we have about jurorst ability to withstand 

pretrial publicity." R. Simon, supra, at 117-18. 

Even when publicity from a sensational case argu- 

ably saturates a community, many potential jurors usually 

are not even aware of the existence of press coverage. 

CBS, Inc. v. United States District Court, 729 F.2d 1174, - - -  

1179 (9th Cir. 1983). In one of the recent "Abscamtf prose- 

cutions of congressmen and other public officials on charges 

arising from an elaborate F. B. I. undercover "sting" opera- 

tion, for example, the Second Circuit concluded that, despite 

extensive media coverage, "only about one-half of the pros- 

pective jurors indicated that they had ever heard of Abscam . . . 
-13- 
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[and] only eight or ten [of those] had anything more than a 

most generalized kind of recollection what it was all about." 

Application - of National Broadcasting Co., 635 F.2d 945, 948 

(2d Cir. 1980). Accord United States - v. Mitchell, 551 F.2d 

1252, 1262 11-46 (D.C. Cir. 1976), revtd on other grounds, 

435 U.S. 589 (1978) ("it would be possible to empanel a jury 

whose members had never even heard the [Watergate] tapes"). 

Only on rare occasions are convictions so tainted 

by prejudicial publicity that they must be reversed. Nebraska 

Press Association v. - Stuart, 427 U.S. at 554; see United States 

v. Haldeman, 559 F.2d 31, 60-61 & n.32 (D.C. Cir. 1976) (en - 

bane) (per curiam), cert. denied, 431 U.S. 933 (1977). Indeed, 

a study of 63,000 appeals of criminal convictions in all fifty 

states over a five-year period found that in only twenty-one 

cases did the states' highest appellate courts overturn con- 

victions based all or in part on prejudicial publicity. % 

Spencer, Coverage Seldom Cause for Conviction Reversal, Press- 

time, Oct. 1982, at 16. Notably, only once has the United 

States Supreme Court reversed a conviction because it found 

that pretrial publicity, standing alone, made a fair adjudi- 

- 
9,' cation impossible. See Rideau v. Louisiana, 373 U.S. 723 (1963).- 

91 On o the r  occasions,  t h e  Supreme Court has found t r i a l s  t o  be f a i r  - 
d e s p i t e  j u r o r s '  admitted p red i spos i t i on  a g a i n s t  t h e  accused. See, e . g . ,  
Murphy - v .  F l o r i d a ,  421 U.S. 794 (1975) (no due process v i o l a t i o n  d e s p l t e  
j u r o r s '  knowledge of defendant ' s  cr iminal  record and admissions by 
s e v e r a l  j u r o r s  t h a t  such knowledge probably would inf luence  t h e  v e r d i c t )  ; 
Beck v.  Washington, 369 U.S. 541, 579-88 (1962) (Douglas, J . ,  d i s sen t ing )  - -  
(due process claim r e j e c t e d  by Court desp i t e  unprecedented p r e t r i a l  
p u b l i c i t y  which "thoroughly d i sc red i t ed"  defendant,  and f a i l u r e  of t r i a l  
judge t o  admonish j u r o r s  regarding p u b l i c i t y  and b i a s ) ;  S t rob le  v .  
C a l i f o r n i a ,  343 U. S. 181, 199-202 (1952) (Frankfur te r ,  3. , dissent&) 
(due process claim re j ec t ed  d e s p i t e  "notorious widespread pub l i c  exc i t e -  
ment" and sensa t iona l  news coverage of defendant ' s  a l l eged  sex cr ime).  

THOMSON ZEDER BOHRER WERTH A D O R N 0  L RAZOOK, 4900 SOUTHEAST FINANCIAL CENTER,  MIAMI, FLORIDA 3 3 1 3 1 - 2 3 6 3  



C .  S e a t t l e  --- Times Co. v .  Rhinehart  Con- 
f i rms  The Need For A P r o t e c t i v e  Order 
Based On A Showing Of "Good Causef' 
To Deny Access, Rather Than A Per Se 
Closure Rule.  

F i n a l l y ,  t h e  S t a t e  seeks support  f o r  i t s  p o s i t i o n  

i n  S e a t t l e  Times Co. v .  Rhinehar t ,  - -  U.S. 

2199 (1984),  but  t h a t  dec i s ion  only he ld  t h a t  t h e  F i r s t  

Amendment i s  not  v i o l a t e d  by a  p r o t e c t i v e  o rde r  en tered  

a g a i n s t  a  p a r t y  i n  a  c i v i l  case  where i t  i s  based on "good 

cause ."  The S t a t e  does not  exp la in  how such a  r u l i n g  suppor ts  

t h e  exc lus ion  of t h e  pub l i c  from c r imina l  depos i t ions  i n  the  

absence of good cause o r  a  p r o t e c t i v e  o rde r .  The language 

from Rhinehart  quoted by t h e  S t a t e  (S.Br. 11-12) d e a l s  wi th  

p r o t e c t i v e  o rde r s  based on "good cause" ,  no t  some a r b i t r a r y  

r i g h t  t o  exclude t h e  pub1ic .E '  The S t a t e  can muster no 

support  f o r  i t s  a b s o l u t i s t  p o s i t i o n .  

CONCLUSION 

For t h e  foregoing reasons ,  t h e  dec i s ion  of t h e  

Fourth D i s t r i c t  Court of Appeal should be reversed .  

RICHARD J .  OVELMEN THOMSON ZEDER BOHRER WERTH 
General Counsel ADORN0 & RAZOOK 
The Miami Herald Publ i sh ing  Parker  D .  Thomson 

Company Sanford L .  Bohrer 
One Herald Plaza J e r o l d  I .  Budney 
Miami, F l o r i d a  33101 4900 Southeast  F inanc ia l  Center 
(305) 376-2868 200 South Biscayne Boulevard 

Miami, F lo r ida  33131-2363 
(305) 350-7200 

By : 

10/ The State queries: "If a litigant has no First Amendment right of - 
access to discovery material, how do the press and public?" (S.Br. 12) 
But the State has completely misunderstood this passage. The First 
Amendment provides rights only against the government; thus, it provides 
a litigant no right of access to another private civil litigant's records 
or documents. However, once those records become part of the judicial 
process through court ordered discovery, the public has a right of 
access to them under the First Amendment. 
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