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SWARY OF ARGUMENT 

The p e t i t i o n e r  has demonstrated no express and d i r e c t  

c o n f l i c t  between the  dec is ion  a t  i s s u e  and any s p e c i f i c  deci-  

s i o n  of another  d i s t r i c t  cour t  o r  of t h i s  cour t .  While t h e  

d i s t r i c t  court  opinion does r e f e r  t o  decis ions f o r  which r e -  

view i s  pending before t h i s  cour t  t h a t  f a c t  i n  and of i t s e l f  

does n o t  j u s t i f y  t h i s  c o u r t ' s  d i sc re t ionary  exerc ise  of j u r i s -  

d i c t i o n  under the  p a r t i c u l a r  f a c t s  of t h i s  case .  Simple r e -  

ference by the  d i s t r i c t  cour t  i n  i t s  opinion t o  o the r  dec is ions  

now pending before t h i s  t r i b u n a l  should not  j u s t i f y  the ex t ra -  

ordinary exe rc i se  of d i sc re t ionary  j u r i s d i c t i o n  sought where 

those p r i o r  dec is ions  were mul t i - face ted  i n  na tu re  and where 

t h e i r  d i s p o s i t i o n  would no t  n e c e s s a r i l y  a l t e r  the  d i s t r i c t  

c o u r t ' s  affirmance of the  t r i a l  court  i n  t h i s  cause. 



PETITIONER HAS FAILED TO DEMON- 
STRATE EXPRESS AND DIRECT CON- 
FLICT BETWEEN THE INSTANT DECISION 
AND ANY OTHER STATE DISTRICT OR 
SUPREME COURT OPINION SUFFICIENT 
TO JUSTIFY AN EXERCISE OF DISCRE- 
TIONARY JURISDICTION BY THIS TRI -  
BUNAL. 

P e t i t i o n e r  urges  t h i s  c o u r t  t o  e x e r c i s e  i t s  d i s c r e -  

t i o n a r y  j u r i s d i c t i o n  and review t h e  d i s t r i c t  c o u r t  a f f i rmance  

of t h e  t r i a l  c o u r t ' s  g u i d e l i n e s  s en t ence  depa r tu re  i n  t h i s  

cause  because t h e  d i s t r i c t  c o u r t  op in ion  r e f e r r e d  t o  a  number 

of  d e c i s i o n s  which t h i s  c o u r t  has  accep ted  f o r  review. Respon- 

den t  submits ,  however, t h a t  t h i s  c o u r t ' s  d e c i s i o n  i n  J o l l i e  v .  

S t a t e ,  405 So.2d 418 ( F l a .  1981) ,  r e l i e d  upon by t h e  p e t i t i o n e r ,  • does n o t  mandate t h i s  c o u r t ' s  e x e r c i s e  of  d i s c r e t i o n a r y  j u r i s -  

d i c t i o n  i n  every cause where a  d i s t r i c t  c o u r t  c i t e s  a  d e c i s i o n  

t h a t  i s  pending review i n  t h i s  t r i b u n a l ;  r a t h e r ,  such j u r i s -  

d i c t i o n  should be g ran ted  only  i n  those  ca ses  where t h e  d i s -  

t r i c t  c o u r t  r e l i e s  upon t h e  dec i s ion  pending review a s  con- 

t r o l l i n g  a u t h o r i t y  and where i t  i s  c l e a r  t h a t  t h e  s p e c i f i c  

l e g a l  i s s u e  o r  de te rmina t ion  t h a t  r e s u l t e d  i n  t h i s  c o u r t ' s  

e x e r c i s e  of  j u r i s d i c t i o n  i n  t h e  prev ious  case  i s  a l s o  p r e s e n t  

i n  t h e  subsequent d e c i s i o n .  C e r t a i n l y ,  i t  i s  obvious t h a t  

t h e  v a r i o u s  dec i s ions  r e f e r r e d  t o  by the  d i s t r i c t  cou r t  i n  

a f f i r m i n g  t h e  lower c o u r t  i n  t h i s  ca se  were m u l i t - f a c e t e d  i n  

n a t u r e  and d e a l t  w i t h  va r ious  l e g a l  i s s u e s  such t h a t  i t  i s  

impossible  t o  determine t h a t  t h e  p a r t i c u l a r  l e g a l  ques t ion  



a o r  f a c t o r s  wh.ich motivated t h i s  cour t  t o  exe rc i se  j u r i s d i c t i o n  

i n  those cases a r e  a l s o  present  i n  t h i s  cause and t h a t  a  de- 

c i s i o n  i n  those cases would con t ro l  the d i s p o s i t i o n  of t h e  

present  cause. 

The respondent a t t aches  a s  an appendix he re to  f o r  

t h i s  c o u r t ' s  cons idera t ion ,  t h e  t r i a l  c o u r t ' s  order  of depar- 

t u r e  affirmed by the  d i s t r i c t  c o u r t ,  a s  evidence t h a t  t h i s  

cause i s  undeserving of d i sc re t ionary  review. A c l e a r e r  case 

f o r  depar ture  from the  guide l ines  recommendation i s  d i f f i c u l t  

t o  imagine, a s  the  cr iminal  h i s t o r y  d e t a i l e d  by the  lower 

cour t  judge c l e a r l y  por t r ays  a  defendant who p resen t s  "a con- 

t inu ing  and se r ious  t h r e a t "  and whom "the p ro tec t ion  of s o c i e t y  

r equ i res  . . . be i n s t i t u t i o n a l i z e d  f o r  a  term of imprisonment 

f a r  i n  excess of t h a t  provided under the  sentencing guidel ines"  

( s e e ,  appendix, page 2 ) .  The obvious import of the  t r i a l  

c o u r t ' s  dec is ion  t o  depar t ,  a s  discerned by the  d i s t r i c t  cour t  

i s  i t s  we l l  supported f inding  t h a t  d e s p i t e  var ious  and repeated 

puni t ive  and r e h a b i l i t a t i v e  e f f o r t s ,  Keys has continued t o  

engage i n  an e s c a l a t i n g  p a t t e r n  of v i o l e n t  c r iminal  conduct 

culminating i n  t h e  crimes a t  i s s u e  from which soc ie ty  must be 

p ro tec ted .  Inasmuch, a s  i t  i s  impossible t o  determine t h a t  

the  dec is ions  presently pending before t h i s  cour t  and r e l i e d  

upon by t h e  p e t i t i o n e r  would n e c e s s a r i l y  tu rn  upon t h i s  same 

s p e c i f i c  f a c t u a l  scenar io  j u s t i f y i n g  depar ture ,  t h e  respondent 

submits t h a t  the  determination of the  p ropr ie ty  of t h e  s t a t e  

t r i a l  judge's departure  order i n  t h i s  cause i s  no t  s u f f i c i e n t l y  

• t i e d  t o  those cases  t o  j u s t i f y  t h e  ext raordinary  remedy of 



d i s c r e t i o n a r y  review. C e r t a i n l y ,  t h e  exac t  r ea son  f o r  t h i s  

c o u r t ' s  d e c i s i o n  t o  e n t e r t a i n  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  

t hose  prev ious  cases  which involved a  m u l t i t u d e  of i s s u e s  i s  

a t  b e s t  unc l ea r  such t h a t  t h e  d i s t r i c t  c o u r t ' s  r e f e r e n c e  t o  

t hose  d e c i s i o n s  f o r  u n s p e c i f i e d  purposes i s  n o t  enough t o  

provide a  c a r t e  blanche au toma t i ca l ly  e n t i t l i n g  Keys t o  r e -  

view i n  t h i s  ca se .  



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  p re sen ted  

h e r e i n ,  respondent r e s p e c t f u l l y  prays  t h i s  honorable  c o u r t  

d e c l i n e  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  

cause  . 
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