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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r ,  J O H N N Y  LEE KEYS, J R . ,  was charged by i n f o r -  

mation w i t h  t h e  c r imes  of s e x u a l  b a t t e r y ,  robbery ,  aggrava ted  

b a t t e r y  and two coun t s  of r e s i s t i n g  an o f f i c e r  w i t h  v i o l e n c e  

(R7-8). P e t i t i o n e r  e n t e r e d  p l e a s  of  g u i l t y  t o  s e x u a l  b a t t e r y ,  

robbery and aggrava ted  b a t t e r y  (R39-56). The r e s i s t i n g  an 

o f f i c e r  cha rge s  were dropped by t h e  S t a t e  (R39).  

A s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  p repared  i n  P e t i -  

t i o n e r ' s  c a s e  shows a t o t a l  o f  f o u r  hundred twenty-two (422) 

p o i n t s  i n  t h e  s e x u a l  o f f e n s e s  c a t e g o r y  (R25). T h i s  cor responds  

t o  a recommended s e n t e n c e  of twe lve  t o  s even t een  y e a r s  i n c a r c e r a -  

t i o n  (R26,59-60). 

Sen tenc ing  was he ld  on December 7 ,  1984 i n  t h e  C i r c u i t  

Cour t  f o r  Putnam County, b e f o r e  t h e  Honorable Rober t  R. P e r r y  

(R59-65). P e t i t i o n e r  was sen tenced  t o  one hundred y e a r s  impr i -  

sonment on t h e  s e x u a l  b a t t e r y  (R20) ,  one hundred y e a r s  imprison- 

ment on t h e  robbery  (R21) ,  and f i f t e e n  y e a r s  imprisonment on t h e  

aggrava ted  b a t t e r y  (R22). A l l  o f  t h e  s e n t e n c e s  were t o  run 

consecu t i ve  t o  each o t h e r  (R62-63). The s e n t e n c i n g  judge r e t a i n -  

ed j u r i s d i c t i o n  over  one - th i rd  of t h e  s e n t e n c e  (R69).  

The s e n t e n c i n g  judge gave t h e  fo l l owing  w r i t t e n  r ea sons  

f o r  d e p a r t u r e :  

1. I n  t h i s  r ega rd  t h e  C o u r t  n o t e s  
t h e  fo l l owing  c r i m i n a l  h i s t o r y  o f  
t h e  Defendant a s  is  con t a ined  i n  
h i s  P r e sen t ence  I n v e s t i g a t i o n  
r e p o r t :  

a .  On August 2 ,  1971, t h e  



Defendant was charged w i t h  b r eak ing  
and e n t e r i n g  w i t h  i n t e n t  t o  commit 
a  f e l o n y  r e s u l t i n g  i n  h i s  be ing  
p laced  on p r o b a t i o n  f o r  t h r e e  ( 3 )  
y e a r s .  

b. On November 9,  1973,  t h e  Defen- 
d a n t ' s  p r o b a t i o n  was revoked and he 
was sen tenced  t o  e i g h t e e n  (18)  
months i n  t h e  Department of Correc-  
t i o n s .  

c .  On September 2 ,  1975,  t h e  
Defendant was charged w i t h  p e t t y  
l a r c e n y  f o r  which he was f i n e d  and 
r ece ived  a  suspended j a i l  s en t ence .  

d.  On J u l y  6 ,  1981,  t h e  Defendant  
was charged wi th  s e x u a l  b a t t e r y  
i n v o l v i n g  t h e  u s e  of  a  k n i f e  which 
r e s u l t e d  i n  t h e  Defendant  p l ead ing  
g u i l t y  t o  aggrava ted  a s s a u l t  f o r  
t h r e e  ( 3 )  y e a r s  i n  t h e  Department 
of C o r r e c t i o n s  from which he was 
r e l e a s e d  on J u l y  1, 1983. 

e. The i n s t a n t  o f f e n s e s  occu r r ed  
on September I ,  1984, and have 
r e s u l t e d  i n  t h e  Defendant  p l ead ing  
g u i l t y  t o  s e x u a l  b a t t e r y ,  robbery 
and aggrava ted  b a t t e r y .  

2 .  The above c r i m i n a l  h i s t o r y  of  
t h i s  Defendant  e v i n c e s  t o  t h i s  
Cour t  t h a t  h i s  conduct  began a s  
non-violent  c r imes  a g a i n s t  p r o p e r t y  
and has  e s c a l a t e d  t o  v e r y  v i o l e n t  
c r imes  i nvo lv ing  t h e  t h e f t  of 
p rope r ty .  I t  is  f u r t h e r  e v i d e n t  t o  
t h i s  Cour t  t h a t  t h e  Defendant  has  
been p r e v i o u s l y  a f f o r d e d  p r o b a t i o n  
and ha s  been imprisoned i n  an  
e f f o r t  t o  curb  h i s  c r i m i n a l  a c t i v i -  
t i es .  Obviously ,  t h e s e  p u n i t i v e  
measures have been t o  no a v a i l .  

3. The Cour t  f u r t h e r  n o t e s  t h e  
s e v e ' r i t y  of t h e  i n j u r i e s  caused t o  
t h e  v i c t i m  h e r e i n  a s  a  d i r e c t  
r e s u l t  of t h e  Defendan t ' s  v i o l e n t  
a n t i - s o c i a l  conduct .  The v i c t i m  



was s t abbed  i n  t h e  c h e s t  and 
s e x u a l l y  a s s a u l t e d  r e q u i r i n g  bo th  
medical  and p s y c h i a t r i c  a t t e n t i o n .  

4 .  I n  s h o r t ,  t h e  c r i m i n a l  h i s t o r y  
of  t h i s  Defendant ,  t o g e t h e r  w i t h  
t h e  s e v e r e  v i c t i m  i n j u r y  h e r e i n ,  
e s t a b l i s h e s  t h a t  t h e  Defendant  is  a  
c o n t i n u i n g  and s e r i o u s  t h r e a t  t o  
t h e  community. 

5.  I t  i s  p a t e n t l y  obvious  t o  t h i s  
Cour t  t h a t  t h e  Defendant  is  unab le  
t o  l i v e  i n  a  non-s t ruc tu red  env i -  
ronment w i thou t  v i o l a t i n g  t h e  laws 
of s o c i e t y  and t h a t ,  t h e r e f o r e ,  t h e  
p r o t e c t i o n  of  s o c i e t y  r e q u i r e s  t h a t  
he be  i n s t i t u t i o n a l i z e d  by a  term 
of imprisonment f a r  i n  exce s s  of 
t h a t  p rov ided  under t h e  s e n t e n c i n g  
g u i d e l i n e s .  Accordingly ,  t h i s  
Cour t  has  imposed s e n t e n c e s  t o t a l -  
i n g  115 y e a r s  on t h i s  Defendant .  

• (The s e n t e n c e s  a c t u a l l y  t o t a l e d  215 y e a r s ) .  

The lower c o u r t  a l s o  s t a t e d  some r ea sons  f o r  d e p a r t u r e  

a t  t h e  s e n t e n c i n g  h e a r i n g  (R64-65). These were: (1) Mr. Keys is  

a  "non - r ehab i l a t ab l e  c a r e e r  c r i m i n a l " ;  ( 2 )  v i c t i m  i n j u r y  i n  

exce s s  of  p h y s i c a l  i n j u r y ;  ( 3 )  a  f a v o r a b l e  p l e a  b a r g a i n  and 0 4 )  

an  e s c a l a t i n g  c o u r s e  of  c r i m i n a l  conduct .  

On appea l ,  t h e  F i f t h  D i s t r i c t  Cour t  of  Appeal s t r u c k  

t h e  r e t e n t i o n  of  j u r i s d i c t i o n .  The Cour t  of Appeal a l s o  he ld :  

W e  f i n d  t h a t  t h e  r e a sons  s e t  o u t  by 
t h e  t r i a l  judge -- Keys' v i o l a t i o n  
of p r o b a t i o n ,  h i s  e s c a l a t i n g  c o u r s e  
of  v i o l e n t  c r i m i n a l  conduct  i n d i -  
c a t i n g  t h a t  he i s  u n s u i t a b l e  f o r  
p r o b a t i o n  o r  community c o n t r o l  and 
t h e  f a c t s  and c i rcumstances  r e l a t -  
i n g  t o  t h e  p r e s e n t  o f f e n s e s  -- 
p rov ide  c l e a r  and conv inc ing  
r ea sons  s u p p o r t i n g  d e p a r t u r e  from 



the guidelines. Any reference by 
the trial judge to impermissible 
reasons for departure from the 
guidelines does not vitiate these 
valid reasons. 

This Court accepted jurisdiction over this case on 

December 12, 1985. 



SUMMARY OF THE ARGUMENTS 

The reasons for departure from the recommended guide- 

line sentence given by the trial court, and upheld by the Court 

of Appeal, are improper and not clear and convincing. The trial 

court abused its discretion by departing from the recommended 

guideline sentence by two centuries. For these reasons resen- 

tencing is called for. 



POINT I 

WHETHER THE REASONS THE TRIAL COURT 
GAVE FOR DEPARTURE FROM THE SENTENC- 
ING GUIDELINES WERE PROPER. 

The first reason given by the trial judge for departing 

from the guidelines is merely a listing of Appellant's prior 

criminal record. Since the Court of Appeal's decision in this 

case, this Court has held that prior record, when used in comput- 

ing the guidelines sentence, can not be used as a reason for 

departure, Hendrix v. State, 475 So.2d 1218 (Fla. 1985); Greaorv 

v. State, 475 So.2d 1221 (Fla. 1985). 

The lower court's second written reason for departure 

contains two points. First, the judge states that the Petitioner 

has shown an escalation of criminal conduct. This is one of the 

reasons specifically upheld by the Court of Appeal. The reason 

is, of course, also based on prior record and is improper under 

Hendrix, suDra. At least one Court of Appeal has held that mere- 

ly elaborating on a defendant's prior record does not create a 

clear and convincing reason for departure, Smith v. State, 10 FLW 

2711 (Fla. 1st DCA December 10, 1985). 

The second part of the second reason for departure is 

that the petitioner has not responded well to probation and 

imprisonment in the past. This reason for departure has no 

logical validity. According to the lower court's listing of the 

Petitioner's prior record, the longest period of time Petitioner 

has spent incarcerated is two years between 1981 and 1983. 

Appellant's recommended sentence in the case at bar is seventeen 



to twenty-two years imprisonment (R59-60), a lengthy sentence. 

It is true that probation and relatively short periods of impri- 

sonment have seemingly not changed Petitioner for the better. 

Since Petitioner has never been imprisoned for more than two 

years at a time, it is impossible to say that a twenty-two year 

sentence will not achieve what a two year sentence failed to do. 

The third reason for departure is victim injury. Peti- 

tioner did receive forty (40) points on his scoresheet for "pene- 

tration or slight injuryn. The lower court pointed out that the .., 

injury involved went beyond _ _ _ -  the - physical. -- This is the only I 
--2 j 

reason for departure with possible validity, since victim injury 

has been held to be a clear and convincing reason for departure. 

Hanover v. State, 10 FLW 2765 (Fla. 2d DCA December 11, 1985); 

Lerma v. State, 10 FLW 2273 (Fla. 5th DCA October 3, 1985). 

It should be noted, however, that victim injury, at 

least in the physical sense has been used in computing Petition- 

er's sentence, and thus using it as a reason for departure 

violates the law of the Hendris decision. 

The fourth written reason for departure is repetitious 

and merely mentions prior record and victim injury as factors 

making Petitioner a threat to the community. 

The fifth written reason for departure is that Peti- 

tioner is "unable to live in a non-structured environment without 

violating the laws of societyn. Over a period of thirteen years 

Petitioner has been convicted of one misdemeanor, a violation of 

probation and two felonies until the time of the instant offense. 

Petitioner was on probation from August of 1971 until November of 



1973 before violating his probation. Also Petitioner did not 

commit any crimes for a period of six years from 1975 to 1981. 

This indicates that Petitioner & capable of staying out of 

trouble. This aggravating factor is not supported by the record 

and should be stricken. See Wiaains v. State, 10 FLW 2228 (Fla. 

4th DCA September 25, 1985); Wvman v. State, 459 So.2d 1118 (Fla. 

1st DCA 1984). 

The sentencing judge also gave oral reasons for depar- 

ture (R64-65). With one exception these reasons are the same as 

the written reasons. They are not valid in light of State v, 

Jackson, 10 FLW 564 (Fla. October 17, 1985). 

The absence of clear and convincing reasons for depar- 

ture make it necessary to remand this cause for resentencing. 



POINT I1 

WHETHER THE TRIAL COURT ABUSED ITS 
DISCRETION BY DEPARTING FROM THE 
RECOMMENDED GUIDELINE SENTENCE BY 
TWO HUNDRED YEARS. 

Even if this Court decides that one or more of the 

reasons for departure given in this case are clear and convinc- 

ing, the trial court erred in departing from the recommended 

sentence by two hundred years. The Court of Appeal may have been 

correct in holding that reference by the trial judge to impermis- 

sible reasons does not vitiate valid reasons, but the presence of 

invalid reasons makes resentencing necessary. Albritton v, 

State, 476 So.2d 158 (Fla. 1985). 

The sentence presumed to be correct for a person with 

Petitioner's prior record, who commits the crimes committed by 

Petitioner is twelve to seventeen years incarceration (R25-26). 

In order for Petitioner's recommended sentence to have been life 

imprisonment he would have to have had four additional third 

degree felonies on his prior record plus two additional life 

felonies at conviction. 

Petitioner recognizes that the sentencing guidelines 

are not meant to usurp judicial discretion. But a departure of 

two centuries, more than eleven times the recommended sentence, 

based on the reasons given by the trial court, makes a mockery of 

any idea of relative uniformity in sentencing. The trial judge 

could hardly have abused his sentencing discretion to a greater 

a extent. Albritton, auwra, calls for resentencing, without the 



clearly excessive departure imposed by the trial court at the 

first sentencing. 



CONCLUSION 

BASED UPON t h e  arguments  made and a u t h o r i t i e s  c i t e d  

h e r e i n ,  P e t i t i o n e r  a s k s  t h i s  Honorable Cour t  t o  reverse t h e  

d e c i s i o n  of  t h e  F i f t h  D i s t r i c t  Cour t  of Appeal i n  t h i s  cause. 
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