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PER CURIAM. 

On January 31; 1986 this Court entered its order accepting 

jurisdiction and setting oral argument. We have now determined 

that this Court is without jurisdiction in this cause. 

Accordingly, the petition for review is denied without prejudice 

to petitioner's right to seek post-conviction relief pursuant to 

Florida Rules of Criminal Procedure or any other avenue of 

redress for alleged constitutional violations. 

It is so ordered. 

McDONALD, C.J., and ADKINS, OVERTON, EHRLICH and SHAW, JJ., Concur 
BOYD, J., Dissents with an opinion, in which BARKETT, J., Concurs 

NO MOTION FOR REHEARING WILL BE ENTERTAINED BY THE COURT. SEE 
FLA.R.APP.P. 9.330 (d) . 



BOYD, J . ,  d i s s e n t i n g .  

Because I f i n d  t h a t  t h e  d e c i s i o n  of  t h e  d i s t r i c t  c o u r t  of  

a p p e a l  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i th  t h e  c a s e s  of Hubler 

v .  S t a t e ,  458 So.2d 350 ( F l a .  1st DCA 1984 ) ,  Moore v .  S t a t e ,  339 

So.2d 228 ( F l a .  2d DCA 1976 ) ,  and o t h e r  c a s e s ,  I would g r a n t  

review i n  t h i s  c a se .  Because I f i n d  t h a t  t h e  t r i a l  c o u r t  imposed 

an  i l l e g a l  s e n t e n c e ,  I would quash t h e  d e c i s i o n  of  t h e  d i s t r i c t  

c o u r t  and remand f o r  r e - s en t enc ing  i n  accordance w i th  law. 

The r e c o r d  shows t h a t  p e t i t i o n e r  e n t e r e d  p l e a s  of g u i l t y  

t o  twelve  coun t s  of grand t h e f t ,  two counts  of o b t a i n i n g  p r o p e r t y  

by i s s u i n g  w o r t h l e s s  checks ,  two coun t s  of  d e a l i n g  i n  s t o l e n  

p r o p e r t y ,  and one count  of unlawful  d i s p o s i t i o n  of  l i e n e d  

p r o p e r t y .  There a r e  s u b s t a n t i a l  i n d i c a t i o n s  i n  t h e  r e c o r d  t h a t ,  

a t  t h e  t i m e  of  t h e  e n t r y  of  g u i l t y  p l e a s  t o  t h e  s i x t e e n  f e l o n i e s  

and one misdemeanor, p e t i t i o n e r  was under  p sycho log i ca l  s t r a i n  

from f i n a n c i a l  r e v e r s a l s  i n  h i s  b u s i n e s s  and f e l t  s e v e r e  p r e s s u r e  

from p e r s o n a l  problems and t h e  t h r e a t  of a  long  p r i s o n  t e r m  i f  

conv ic ted .  The p l e a s  of  g u i l t y  t o  t h e  cha rges ,  a l l  of which, t h e  

r e c o r d  shows, w e r e  based on i n c i d e n t s  of  i s s u i n g  w o r t h l e s s  checks  

o r  s e l l i n g  p r o p e r t y  i n  p e t i t i o n e r ' s  p o s s e s s i o n ,  were g iven  i n  

connec t ion  w i t h  an agreement a r ranged  w i t h  t h e  s t a t e  a t t o r n e y  and 

approved by t h e  t r i a l  c o u r t .  The p l e a s  w e r e  e n t e r e d  i n  c o u r t  on 

October 28, 1983, s u b j e c t  t o  t h e  agreement a s  fo l l ows .  

Sentencing was se t  f o r  January  3 ,  1984. I f  p e t i t i o n e r  made 

r e s t i t u t i o n  t o  t h o s e  harmed by h i s  a c t i o n s ,  i n  t h e  t o t a l  amount 

of  $33,601.20,  by t h e  day of  s e n t e n c i n g ,  he  was t o  r e c e i v e  

p r o b a t i o n  w i th  a  r e q u i r e d  c o n d i t i o n  of one y e a r  i n  county j a i l ,  

w i t h  a  j u d i c i a l  recommendation of  e l i g i b i l i t y  f o r  work r e l e a s e  

a f t e r  f i v e  months. I f  p e t i t i o n e r  f a i l e d  t o  make r e s t i t u t i o n  of 

$33,601.20 by t h e  s en t enc ing  d a t e ,  he  was t o  be  sen tenced  t o  

t h r e e  y e a r s  i n  p r i s o n  on each of  t h e  f e l o n i e s  and one y e a r  on t h e  

misdemeanor, a l l  t o  be  s e rved  c o n c u r r e n t l y .  The agreement a l s o  

con t a ined  t h e  a d d i t i o n a l  p r o v i s o  t h a t  i f  p e t i t i o n e r  f a i l e d  t o  

appear  on t h e  s en t enc ing  d a t e ,  he  was t o  r e c e i v e  consecu t ive  

t h r ee -yea r  s en t ences  on t h e  s i x t e e n  f e l o n i e s  and a  consecu t ive  

one-year s en t ence  on t h e  misdemeanor. 



P e t i t i o n e r  f a i l e d  t o  a p p e a r  a t  t h e  schedu led  s e n t e n c i n g .  

H e  was l a t e r  a r r e s t e d  and a t  t h e  subsequen t  s e n t e n c i n g  t h e  c o u r t  

imposed c o n s e c u t i v e  s e n t e n c e s  on a l l  c o u n t s  a s  i n d i c a t e d  above 

f o r  a  t o t a l  o f  f o r t y - n i n e  y e a r s  imprisonment.  A t  s e n t e n c i n g  

p e t i t i o n e r  s t a t e d  t o  t h e  c o u r t  t h a t  he had been unab le  t o  r a i s e  

t h e  money t o  make r e s t i t u t i o n  by January  2 ,  1984 and t h a t ,  f a c e d  

w i t h  t h e  p r o s p e c t  o f  b e i n g  s e n t e n c e d  t o  p r i s o n  f o r  t h r e e  y e a r s ,  

and overwhelmed by t h e  impact  t h i s  would have on h i s  w i f e  and 

t h r e e  c h i l d r e n ,  he  " c o u l d n ' t  h a n d l e "  i t  and ,  p a r a l y z e d  by f e a r ,  

he d i d  n o t  a t t e n d  t h e  h e a r i n g .  

On a p p e a l  t h e  d i s t r i c t  c o u r t ,  f i n d i n g  t h e  s e n t e n c e s  l e g a l  

and n o t i n g  t h a t  t h e y  had been imposed i n  keeping w i t h  a  p l e a  

agreement ,  a f f i r m e d  t h e  s e n t e n c e s .  

I t  i s  c l e a r  t h a t  t h e  d e c i s i o n  t o  make t h e  s e v e n t e e n  

s e n t e n c e s  c o n s e c u t i v e  was made p u r e l y  on t h e  ground t h a t  

p e t i t i o n e r  f a i l e d  t o  a p p e a r  a t  h i s  s e n t e n c i n g  h e a r i n g .  F a i l u r e  

o f  a  p e r s o n  r e l e a s e d  on bond pending s e n t e n c i n g  t o  appear  i n  

c o u r t  a s  r e q u i r e d  i n  a  c r i m i n a l  c a s e  i s  i t s e l f  a  c r i m i n a l  

o f f e n s e .  S 843.15,  F l a .  S t a t .  ( 1 9 8 3 ) .  When t h i s  o f f e n s e  i s  

committed i n  c o n n e c t i o n  w i t h  a  pending f e l o n y  c h a r g e ,  t h e  f a i l u r e  

t o  a p p e a r  c o n s t i t u t e s  a  f e l o n y  of  t h e  t h i r d  d e g r e e  and i s  

p u n i s h a b l e  by up t o  f i v e  y e a r s  i n  p r i s o n .  S 843.15(1)  ( a ) ,  S 

775 .082(3)  ( d ) ,  F l a .  S t a t .  ( 1 9 8 3 ) .  F a i l u r e  t o  a p p e a r  a t  a  s i n g l e  

schedu led  h e a r i n g  c o n s t i t u t e s  a  s i n g l e  v i o l a t i o n  of s e c t i o n  

843.15 r e g a r d l e s s  o f  t h e  number of  c a s e s  se t  f o r  s e n t e n c i n g .  

McGee v .  S t a t e ,  438 So.2d 127 ( F l a .  1st DCA 1 9 8 3 ) ;  M i l e s  v .  

S t a t e ,  418 So.2d 1070 ( F l a .  5 t h  DCA 1 9 8 2 ) .  Thus p e t i t i o n e r ' s  

conduct  i n  f a i l i n g  t o  a p p e a r  was p u n i s h a b l e  by a  maximum o f  f i v e  

y e a r s  imprisonment.  

The p l e a  agreement  p rov ided  t h a t  i f  p e t i t i o n e r  a t t e n d e d  

h i s  s e n t e n c i n g  a s  r e q u i r e d  h e  would r e c e i v e  c o n c u r r e n t  s e n t e n c e s  

s o  t h a t  he would i n  e f f e c t  have a  t h r e e - y e a r  s e n t e n c e ,  b u t  t h a t  

i f  he  f a i l e d  t o  a p p e a r  t h e  s e n t e n c e s  would b e  c o n s e c u t i v e  

r e s u l t i n g  i n  a  49-year s e n t e n c e .  The 46-year d i f f e r e n c e  was 

based  on n o t h i n g  else b u t  t h e  p o s s i b i l i t y  o f  f a i l u r e  t o  appear .  



The p a r t i e s  t o  a  c r i m i n a l  c a s e  cannot  by agreement c o n f e r  

on t h e  c o u r t  t h e  a u t h o r i t y  t o  impose an  i l l e g a l  s en t ence .  This  

p r o p o s i t i o n  l o g i c a l l y  f lows by i m p l i c a t i o n  from t h e  many c a s e s  

ho ld ing  t h a t  a  de fendan t  may appea l  an  i l l e g a l  s en t ence  even when 

imposed pu r suan t  t o  a  v a l i d  and v o l u n t a r y  p l e a .  --  See,  e . g . ,  

Robbins v.  S t a t e ,  413 So.2d 840 ( F l a .  3d DCA 1982 ) ;  Prunty  v.  

S t a t e ,  360 So.2d 147 ( F l a .  1st DCA 1978 ) ;  Smith v .  S t a t e ,  358 

So.2d 1 1 6 4  ( F l a .  2d DCA 1978 ) .  Even though c l e a r l y  contemplated 

by t h e  p l e a  agreement,  t h e  o r d e r  f o r  consecu t ive  s en t ences  i s  an 

i l l e g a l  s en t ence  because  it punishes  by f o r t y - s i x  y e a r s  

imprisonment conduct  f o r  which t h e  l e g i s l a t u r e  p r e s c r i b e s  a  

maximum of  f i v e  y e a r s  imprisonment. 

P e t i t i o n e r ' s  s en t ences  a r e  i l l e g a l  f o r  ano the r  r ea son  

a l s o ,  one t h a t  upon a n a l y s i s  r e v e a l s  more c l e a r l y  t h e  poor 

judgment on t h e  p a r t  of  a l l  t h e  p a r t i e s  t o  t h e  p l e a  agreement and 

t h e  abuse o f  j u d i c i a l  d i s c r e t i o n  i n  approving it. The p l e a s  of  

g u i l t y  w e r e  e n t e r e d  i n  l a t e  October ,  1983. Sentencing was s e t  

f o r  e a r l y  January ,  1984. The de t e rmina t i on  of  whether t h e  

defendan t  was t o  s e r v e  a  y e a r  o r  less i n  county j a i l  on t h e  one 

hand, o r  a  t e r m  o f  y e a r s  i n  s t a t e  p r i s o n  on t h e  o t h e r ,  was made 

c o n t i n g e n t  upon whether he  made r e s t i t u t i o n  i n  f u l l  by t h e  d a t e  

se t  f o r  s en t enc ing .  The r e c o r d  shows t h a t  t h e  c l a ims  f o r  

r e s t i t u t i o n  amounted t o  $33,601.20. There was no i n q u i r y ,  a t  t h e  

t i m e  o f  approva l  o f  t h e  p l e a  agreement,  i n t o  t h e  e x t e n t  of t h e  

d e f e n d a n t ' s  a s s e t s ,  income, o t h e r  f i n a n c i a l  r e s o u r c e s ,  economic 

p r o s p e c t s ,  o r  g e n e r a l  a b i l i t y  t o  r a i s e  t h e  money necessa ry  t o  

make t h e  r e q u i r e d  r e s t i t u t i o n  w i t h i n  t h e  r e q u i r e d  t i m e .  

Moreover, when t h e  c o u r t  was i n q u i r i n g  i n t o  t h e  f a c t u a l  bases  f o r  

and v o l u n t a r y  n a t u r e  of  t h e  p l e a s  o f  g u i l t y ,  i t  was r evea l ed  t h a t  

de fendan t  had r e c e n t l y  been under medical  t r e a t m e n t  f o r  

p sycho log i ca l  problems b u t  t h e  c o u r t  made no th ing  more t h a n  a  

s u p e r f i c i a l  i n q u i r y  i n t o  t h e  m a t t e r .  The r e c o r d  shows what t h e  

p a r t i e s  shou ld  have known--that t h e  p l e a  agreement was s e r i o u s l y  

f lawed i n  concep t  from t h e  s t a r t .  



I n  Moore v.  S t a t e ,  339 So.2d 228 ( F l a .  2d DCA 1 9 7 6 ) ,  t h e  

c o u r t  h e l d  t h a t  when a  p l e a  i s  a c c e p t e d  and  s e n t e n c i n g  i s  

d e f e r r e d  pending  c o n s i d e r a t i o n  o r  e v a l u a t i o n  o f  f u t u r e  c o n d u c t ,  

w i t h  t h e  s e n t e n c e  t o  b e  b a s e d  i n  p a r t  on s u c h  f u t u r e  c o n d u c t ,  t h e  

a p p r o p r i a t e  p r o c e d u r e  i s  t o  p u t  t h e  d e f e n d a n t  on p r o b a t i o n  w i t h  

c o n d i t i o n s  so t h a t  i f  a c o n d i t i o n  i s  v i o l a t e d ,  t h e  p r o b a t i o n  c a n  

b e  r evoked  upon p roof  of  such  v i o l a t i o n .  The c o u r t  t h e r e  

d i s a p p r o v e d  of t h e  p r o c e d u r e  whereby t h e  t r i a l  c o u r t  d e f e r r e d  

s e n t e n c i n g  t o  e v a l u a t e  f u t u r e  b e h a v i o r ,  s a y i n g  t h a t  s u c h  

p r o c e d u r e  was beyond t h e  a u t h o r i t y  of  t h e  t r i a l  c o u r t .  

The d i s t r i c t  c o u r t  o f  a p p e a l  i n  t h e  p r e s e n t  c a s e  b a s e d  i t s  

a f f i r m a n c e  on  t h e  ground t h a t  t h e  s e n t e n c e s  w e r e  l e g a l  and  w e r e  

c o n t e m p l a t e d  by t h e  p l e a  ag reemen t .  The s e n t e n c e s  w e r e  l e g a l  i n  

t h e  s e n s e  t h a t  t h e y  d i d  n o t  exceed  t h e  maximum p e r m i s s i b l e  

s e n t e n c e  on e a c h  o f  t h e  s e v e r a l  crimes. However, b e c a u s e  t h e  

r e c o r d  shows t h a t  t h e  t o t a l  s e n t e n c e  e x c e e d i n g  t h r e e  y e a r s  was 

imposed s o l e l y  b e c a u s e  of  d e f e n d a n t ' s  commission o f  t h e  s e p a r a t e  

o f f e n s e  of f a i l u r e  t o  a p p e a r  r a t h e r  t h a n  t h e  o f f e n s e s  f o r  which 

h e  was b e i n g  s e n t e n c e d ,  I c o n c l u d e  t h a t  t h e  s e n t e n c e s  t o t a l l i n g  

f o r t y - n i n e  y e a r s  are p a r t l y  v a l i d  and  p a r t l y  i n v a l i d .  The 

i n v a l i d  f e a t u r e s  of  t h e  t o t a l  s e n t e n c e s  a r e  s u b j e c t  t o  a p p e l l a t e  

r e v i e w .  S e e ,  e . g . ,  Harden v .  S t a t e ,  428 So.2d 316 ( F l a .  4 t h  DCA - 

1 9 8 3 ) ;  Pahud v .  S t a t e ,  370 So.2d 66 ( F l a .  4 t h  DCA 1 9 7 9 ) .  

While  t h e  d e c i s i o n  of t h e  t r i a l  c o u r t  on whe the r  t o  a l l o w  

m u l t i p l e  s e n t e n c e s  t o  b e  s e r v e d  c o n c u r r e n t l y  i s  g e n e r a l l y  a 

d i s c r e t i o n a r y  m a t t e r ,  s u c h  a n  e x e r c i s e  o f  d i s c r e t i o n  i s  s u b j e c t  

t o  r e v i e w  i f  it c o n s t i t u t e s  a n  a b u s e  o f  d i s c r e t i o n .  A 

r e q u i r e m e n t  of  c o n s e c u t i v e  s e r v i c e  o f  m u l t i p l e  s e n t e n c e s  r e s u l t s  

i n  a h a r s h e r  t o t a l  s e n t e n c e  t h a n  when t h e  s e n t e n c e s  are p e r m i t t e d  

t o  b e  s e r v e d  c o n c u r r e n t l y .  - -  S e e ,  e . g . ,  S t a t e  v .  W i l l i a m s ,  397 

So.2d 663 ( F l a .  1981)  . The e x e r c i s e  o f  d i s c r e t i o n  on t h i s  

q u e s t i o n  s h o u l d  n o t  b e  u n f e t t e r e d  and  t h u s  s h o u l d  n o t  b e  approved  

u n l e s s  b a s e d  on v a l i d  g rounds .  

S e c t i o n  775.089, F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  c o n c e r n s  

r e s t i t u t i o n  i n  s e n t e n c i n g  and  p r o v i d e s  a s  f o l l o w s :  



(1) In addition to any punishment, the court may 
order the defendant to make restitution to the 
aggrieved party for damage or loss caused by the 
defendant's offense, if the defendant is able or will 
be able to make such restitution. Restitution may be 
monetary or nonrnonetary restitution. The court may 
make the payment of restitution a condition to 
probation in accordance with s. 948.03. 

(2) In determining the amount and method of 
payment of restitution, the court shall consider the 
financial resources of the defendant and the burden 
the payment of restitution will impose on the 
defendant. 

(3) Any defendant ordered to make restitution 
may petition the court which ordered him to make such 
restitution for remission from any payment of 
restitution or from any unpaid portion thereof. If 
the court finds that the payment of restitution due 
will impose an undue hardship on the defendant or his 
family, the court may grant remission from any 
payment of restitution or modify the method of 
payment. 

(4) When a corporation or unincorporated 
association is ordered to make restitution, the 
person authorized to make disbursements from the 
assets of such corporation or association shall pay 
restitution from such assets, and such person may be 
held in contempt for failure to make such 
restitution. 

(5) If a defendant who is required to make 
restitution defaults in any payment of restitution or 
installment thereof, the court may hold him in 
contempt unless such defendant has made a good faith 
effort to make restitution. If the defendant has 
made a good faith effort to make restitution, the 
court may, upon motion of the defendant, modify the 
order requiring restitution by: 

(a) Providing for additional time to make any 
payment in restitution. 

(b) Reducing the amount of any payment in 
restitution or installment thereof. 

(c) Granting a remission from any payment of 
restitution or part thereof. 

(6) Any default in payment of restitution may be 
collected by any means authorized by law for 
enforcement of a judgment. 

(7) The court may order the clerk of the court 
to collect and dispense restitution payments in any 
case. 

The fact that the restitution requirement was part of a 

plea bargain to which the defendant agreed did not, in my view, 

relieve the court of the obligation of imposing the requirement 

in accordance with the governing statutory law. But the record 

shows no inquiry into the defendant's ability to make 

restitution; no consideration of his financial resources or the 

burden imposed on him or his family by the restitution 

requirement; no inquiry into whether defendant had made an effort 

at restitution or had made partial restitution; no show-cause 

order instituting contempt proceedings for failure to make 



restitution as required; no inquiry, during the period when 

defendant was to make restitution, into his progress or lack 

thereof nor into whether the restitution requirement needed to be 

modified. In short, the court's approval of the plea agreement 

and subsequent handling of the matter were in total disregard of 

the applicable statute on restitution in criminal cases. This in 

my view violated due process and renders the original imposition 

of a restitution requirement void - ab initio. 

The failure to order the restitution requirement in the 

fashion mandated by statute is especially significant in light of 

the strong indicators in the record that the defendant was 

suffering from significant psychological and emotional strain, 

was pleading guilty under the pressure of unusual circumstances, 

and accepted the agreement without true reflection on its 

implications. The original plea agreement itself was an error of 

judgment not only on the part of the defendant and defense 

counsel, but also on the part of the state attorney and the 

court. The legal, social, emotional, and logical problems that 

should have been perceived at the time of the plea eventually 

manifested themselves. 

I note that in entering his pleas pursuant to the 

agreement, petitioner in effect waived guidelines sentencing and 

thus this is not a guidelines case. The adoption of the 

sentencing guidelines concept by the Florida legislature, 

however, demonstrates a policy in favor of consistency and 

rationality in the discretionary matter of sentencing. The 

simple fact that a sentence is within the maximum range allowed 

by statute is no longer enough to make it unreviewable. 

Moreover, the legislative policy regarding appellate review in 

the area of guidelines sentencing demonstrates an intent to make 

the appellate courts of Florida the guardians of consistency and 

rationality in sentencing. Therefore, I believe that an abuse of 

discretion in sentencing should be subject to appellate review 

regardless of whether the guidelines are directly involved. 



State attorneys and their assistants are quite 

understandably concerned about the interests of crime victims 

including their pecuniary interests. However, there should be 

limits on the manner in which prosecutors may use the threat of 

harsh treatment, or the promise of lenient treatment, to compel 

restitution in settlement of financial claims of crime victims. 

As has been demonstrated by the foregoing discussion, a 

restitution requirement without safeguards may be unrealistic, 

illogical, unfair and oppressive with the kind of unfortunate 

results seen in this case. 

I would quash the decision of the district court of appeal 

and remand with directions either (1) to sentence petitioner 

under the guidelines or (2) to allow him to withdraw his pleas of 

guilty. 

BARKETT, J., Concurs 
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