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PER CURIAM. 

C l a r k  a p p e a l s  t h e  d e n i a l  o f  h i s  motion f o r  r e l i e f  under  

F l o r i d a  Rule of C r i m i n a l  P rocedure  3.850. W e  have j u r i s d i c t i o n .  

A r t  V, 9 3 ( b )  ( l ) ,  F l a .  Const . ;  F1a.R.Crim.P. 3.850. W e  d i r e c t  

t h e  t r i a l  c o u r t  t o  a l l o w  C l a r k  t d  withdraw h i s  p r o  se motion s o  

t h a t  he may f i l e  a  new one o r  t o  a l l o w  C l a r k  t o  amend h i s  

o r i g i n a l  motion.  

C l a r k  i s  a  F l o r i d a  p r i s o n e r  under  s e n t e n c e  o f  d e a t h .  

Fol lowing a f f i r m a n c e  o f  h i s  c o n v i c t i o n  and s e n t e n c e ,  C l a r k  v.  

S t a t e ,  443 So.2d 973 ( F l a .  1 9 8 3 ) ,  cert .  d e n i e d ,  104 S.Ct.  2400 

( 1 9 8 4 ) ,  C l a r k  f i l e d  a  p r o  se 3.850 motion w i t h  t h e  t r i a l  c o u r t  i n  

e a r l y  December 1984. Three weeks l a t e r ,  a f t e r  l e a r n i n g  t h a t  

v o l u n t e e r  c o u n s e l  had been l o c a t e d  f o r  him, C l a r k  f i l e d  a  p r o  se 

motion s e e k i n g  t o  withdraw h i s  3.850 motion.  T h i s  second motion 

a l s o  c o n t a i n e d  a  n o t i c e  o f  i n d i g e n c y  and a  n o t i c e  t h a t  c o u n s e l  

had been r e t a i n e d .  The c l e r k  of c o u r t  had forwarded t h e  3.850 

motion t o  t h e  t r i a l  judge ,  b u t ,  a p p a r e n t l y ,  t h e  judge n e v e r  

r e c e i v e d  t h e  motion t o  withdraw. The s t a t e  f i l e d  a  r e s p o n s e  t o  

t h e  3.850 motion i n  March 1985 and mai led  a  copy t o  C l a r k ,  b u t  

n o t  t o  h i s  c o u n s e l .  The day a f t e r  r e c e i v i n g  t h e  s t a t e ' s  

r e s p o n s e ,  t h e  t r i a l  judge h e l d  a  h e a r i n g  on t h e  3.850 motion.  

Although two a t t o r n e y s  f o r  t h e  s t a t e  a t t e n d e d  t h i s  h e a r i n g ,  



n e i t h e r  Cla rk  nor  h i s  counse l  had been n o t i f i e d  of t h e  hea r ing  

and d i d  n o t  a t t e n d .  The judge summarily den i ed  t h e  3.850 motion. 

Upon l e a r n i n g  o f  t h e  d e n i a l  C l a r k ' s  counse l  f i l e d  a  motion t o  

v a c a t e .  By t h e n  t h e  o r i g i n a l  t r i a l  judge had r e t u r n e d  t o  t h e  

c i v i l  bench. H i s  replacement  heard  t h e  motion t o  v a c a t e  i n  May 

1985 and den i ed  it. Ne i the r  judge r u l e d  on t h e  motion t o  wi th-  

draw. 

Cla rk  now c l a ims  t h a t  t h e  May motion t o  v a c a t e  shou ld  have 

been t r e a t e d  a s  a  motion f o r  r e h e a r i n g  and t h a t  h i s  motion t o  

withdraw h i s  p r o  se 3.850 motion should  have been g r a n t e d  w i thou t  

p r e j u d i c e .  W e  ag r ee .  

Cour t s  shou ld  have " a  j u d i c i o u s  r e g a r d  f o r  t h e  c o n s t i t u -  

t i o n a l  r i g h t s  of  c r i m i n a l  de f endan t s "  when d e a l i n g  w i t h  p r o  se 

motions.  P i t t s  v.  S t a t e ,  158 So.2d 763, 765 ( F l a .  2d DCA 1963 ) .  

Such r e g a r d  i s  n o t  appa ren t  i n  t h i s  c a s e .  The t r i a l  c o u r t  e r r e d  

i n  n o t  c o n s i d e r i n g  C l a r k ' s  p r o  se motion t o  withdraw w i t h  i t s  

a t t a c h e d  n o t i c e  o f  r e t e n t i o n  o f  counse l .  Th i s  f a i l u r e  cannot  be 

a t t r i b u t e d  t o  Cla rk .  Moreover, g iven  t h e  s e r i o u s n e s s  of h i s  

s en t ence  and t h e  f a c t  t h a t  he  had o b t a i n e d  counse l  and t h a t  t h e  

s t a t e  would s u f f e r  no p r e j u d i c e  from a l l owing  wi thdrawal ,  t h e  

motion should  have been g r a n t e d  w i thou t  p r e j u d i c e .  Any o t h e r  

a c t i o n ,  o r  i n a c t i o n ,  would on t h e  f a c t s  of  t h i s  c a s e  c o n s t i t u t e  

an  abuse  o f  d i s c r e t i o n .  

Turning t o  t h e  motion t o  v a c a t e  t h e  o r d e r  denying 

pos t - conv ic t i on  r e l i e f ,  w e  f i n d  t h a t  t h e  second t r i a l  judge e r r e d  

i n  r e f u s i n g  t h e  r eques t ed  r e l i e f .  C l a r k ' s  counse l  f i l e d  t h a t  

motion w i t h i n  t h e  f i f t e e n - d a y  r e h e a r i n g  p e r i o d  p rov ided  i n  r u l e  

3.850, and,  no m a t t e r  how s t y l e d ,  it should  have been t r e a t e d  a s  

a  motion f o r  r e h e a r i n g .  W e  a l s o  f i n d  t h a t  t h e  motion should  have 

been g ran t ed .  

Whether a  p r i s o n e r  should  be  p h y s i c a l l y  p r e s e n t  a t  a  3.850 

proceed ing  i s  d i s c r e t i o n a r y  w i t h  t h e  t r i a l  c o u r t  excep t  when 

ev idence  i s  t o  be p r e s e n t e d  and t h e  p r i s o n e r  i s  n o t  r e p r e s e n t e d  

by counse l .  S t a t e  v .  Reynolds, 238 So.2d 598  la. 1970) .  Th i s  



discretion must be exercised with regard to the prisoner's right 

to due process. Id. - 
With its response to Clark's pro se 3.850 motion the state 

filed an affidavit from Clark's trial counsel refuting Clark's 

claims of that counsel's ineffective assistance. The judge 

relied on that affidavit in denying Clark's motion. The affida- 

vit was extra-record evidence. Kelly v. State, 175 So.2d 542 

(Fla. 1st DCA 1965). Because the judge considered evidence in 

making his ruling and because the judge apparently did not know 

that Clark had retained counsel, he erred by not notifying Clark 

of the hearing and securing Clark's presence at that time. - See 

Reynolds. The second judge, therefore, should have overturned 

the first judge's denial because of the procedural defects inher- 
* 

ent in that ruling. The second judge also should have ruled 

on the pro se motion to withdraw and should have either granted 

that motion and allowed Clark to file another 3.850 motion or 

should have allowed amendment of the original pro se 3.850 

motion. 

We direct the trial court to set aside the order denying 

relief and to grant Clark's motion to withdraw his pro se 3.850 

motion without prejudice so that another 3.850 motion can be 

filed. At oral argument Clark's counsel stated his readiness to 

file such a motion. We direct him to do so within thirty days of 

the filing of this opinion. 

It is so ordered. 

McDONALD, C.J., and BOYD, OVERTON, EHRLICH, SHAW and BARKETT, 
JJ., Concur 
ADKINS, J., Dissents 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETEFNINED. 

* 
The first judge also failed to attach to the order those 
portions of the record conclusively showing no entitlement to 
relief. See Orange v. State, 437 So.2d 1099 (Fla. 1983); 
F1a.R.crim.P. 3.850, 
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