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STATEMENT OF THE CASE AND FACTS 

Appellee genera l ly  accepts  t h e  Statement of t h e  Case 

and Facts presented by a p p e l l a n t ,  with the  following addi t ions  and 

correc t ions  : 

1. Contrary t o  a p p e l l a n t ' s  a s s e r t i o n s ,  the  medical 

examiner s p e c i f i c a l l y  could no t  determine whether the  l e t h a l  shot  

was f i r e d  f i r s t  o r  second, (TR 349), and f e l t  t h a t  t h e  v ic t im 

died  wi th in  one minute of t h e  l e t h a l  shot  (TR 352). I n  f a c t ,  ap- 

p e l l a n t ' s  s ta tement  t o  p o l i c e  i n d i c a t e s  the  l e t h a l  shot  was f i r e d  

second: 

. . .The Defendant s t a t e d  he s h o t  the  
c l e r k  once i n  t h e  head o r  he sho t  him 
once. He s t a t e d  a t  t h i s  time as t h e  
Defendant -- as t h e  c l e r k  was l y i n g  
on the  f l o o r ,  he could observe t h a t  he 
was s t i l l  l i v i n g ;  and he sho t  him a  
second time t o  prevent him from being 
a  witness  aga ins t  him, a t  which he time 
he s t a t e d  t h a t  he observed h i s  body 
twi tch;  and he then l e f t  t h e  s t o r e .  

(TR 416-417). 

2 .  Contrary t o  a p p e l l a n t ' s  a s s e r t i o n s ,  he was not  in-  

t e r roga ted  f o r  e i g h t  hours .  Although the  i n t e r r o g a t i o n  continued 

i n t e r m i t t e n t l y  over approximately an e i g h t  hour per iod  (from 

12:57 p.m. t o  h i s  f i n a l  s ta tement  a t  7 :  50) ,  during t h i s  time he 

was a l s o  w r i t i n g  out  s ta tements  , copying n o t e s ,  repea t ing  previous 

s ta tements ,  and p a r t i c i p a t i n g  i n  a  l i v e  l ineup a t  a  d i f f e r e n t  lo -  

ca t ion .  (Supp. 1/15/82 12-13; 1 7 ;  33; 41-2) ; (Supp. 1/22/82 8-9; 

i The t r a n s c r i p t  a v a i l a b l e  t o  appel lee  i s  apparent ly paginated 
d i f f e r e n t l y  from t h a t  of a  pe l l aa t . .  The record c i t a t i o n s  used 
he re in  a r e  referenced as  f ollows: 

ROA - Record on Appeal 
TR - T r i a l  Transcr ip t  (2122182-'2126182) 
SUPP(date) - Transcr ip ts  of Suppression hearings (da te)  
SR - Transcr ip t  of sentence proceeding 
A - Appel lant ' s  appendix 



10 ; 16) .  Actua l ly ,  appe l l an t  's  taped a  s ta tement  a t  5  : 30 p.m. , 

b u t  had t o  r e p e a t  t h e  same s ta tement  a t  6:25 because t h e  tape  was 

e rased .  (Supp 1/22/82 11,  19) .  Between 6:50 and 7:50, a p p e l l a n t  

i n i t i a t e d  a  s t a t emen t ,  which was recorded a t  7:50 (Supp 1/22/82 

12) .  Thus, any a c t u a l  ques t ion ing  by p o l i c e  was over  by 5:30.  

3 .  Contrary t o  appe l l an t  's a s s e r t i o n s ,  Miranda warnings 

were no t  only renewed, bu t  reaf f i rmed repea ted ly  by f o u r  d i f f e r e n t  

o f f i c e r s  (Supp 1/15/82 6 ;  11-13; Supp 1/22/82 6 ;  26) ,  and appel-  

l a n t  himself  reconfirmed t h e  voluntary  n a t u r e  of h i s  s t a t emen t s ,  

and h i s  waiver of counsel ,  dur ing t h e  taped s ta tement  a t  7 :  50 p.m. 

(Supp 1/22/82 74-75). 

4 .  Although Herring d id  a l l e g e  t h a t  h e  s h o t  t h e  c l e r k  

"by mistake", he a l s o  admit ted in t end ing  t o  "put t h e  gun t o  h i s  head", 

and,  a l s o ,  i n t e n t i o n a l l y  shoot ing  t h e  c l e r k  i n  the  head a  second 

time while  t h e  c l e r k  was l y i n g  on t h e  f l o o r  a l i v e .  (TR 416-417) . 

5. For c l a r i f i c a t i o n ,  appe l l ee  would p o i n t  o u t  t h a t  

t he  reason t h e  s t a t e  presented  no o t h e r  evidence a t  sen tenc ing  

was t h a t  defense counsel  s u c c e s s f u l l y  precluded p r e s e n t a t i o n  of 

any evidence not  s p e c i f i c a l l y  w i t h i n  t h e  enumerated aggrava t ing  

f a c t o r s ,  (SR 3-4) ,  and prevented t h e  test imony of  D r .  Friedenberg.  

(SR 7) .  



SUMMARY OF ARGUMENT 

• None o f  a p p e l l a n t  's c la ims a r e  cognizab le  by 3.850 

motion except  t h e  c la im o f  i n e f f e c t i v e  a s s i s t a n c e  of  counsel .  

Aw-e l lan t  's  arguments r ega rd ing  t h e  summary d e n i a l  of  

h i s  i n e f f e c t i v e  a s s i s t a n c e  c la im r e l y  on mis rep re sen ta t ions  of  

f a c t ,  make unwarranted assumptions ,  o r  overlook t h e  r e c o r d .  



POINT I 

WHETHER CARUTHERS V .  STATE, 465 So. 2d 
496 ( F l a .  1985) REQUIRED REVERSAL OF 
APPELLANT'S DEATH SENTENCE. 

A. P ropor t iona l i ty .  

Appellant f i r s t  claims t h a t  t h e  f a c t s  of Caruthers v .  

S t a t e ,  465 So.2d 496 (Fla .  1985) a r e  i d e n t i c a l  t o  those of t h e  

i n s t a n t  case ,  and, t h e r e f o r e ,  the  r e v e r s a l  of t h e  death sentence 

i n  Caruthers mandates r e v e r s a l  here  based on a  p r o p o r t i o n a l i t y  

requirement.  However, appel lan t  overlooks t h e  obvious d i s t i n c -  

t i o n  t h a t  t h r e e  aggravating circumstances present  i n  t h e  i n s t a n t  

case were absent i n  C a r ~ t h e r s , ~  and t h a t  Caruthers had no s i g n i -  

f i c a n t  h i s t o r y  of p r i o r  c r iminal  a c t i v i t y  (along with o ther  non- 

s t a t u t o r y  mi t iga t ing  f a c t o r s ) ,  whi le  a p p e l l a n t ' s  f a c t o r s  i n  m i t i -  

g a t i o n  were of minimal weight.  Addi t ional ly ,  appe l l an t  misappre- 

hends t h a t  na tu re  of F lor ida  Law regarding p r o p o r t i o n a l i t y .  A 

p r i o r  case i s  not  reviewable i n  l i g h t  of a  subsequent dec i s ion ,  

as  he suggests  he re .  I a f e r o  v .  S t a t e ,  459 So.2d 1034, (F la .  1984). 

Sul l ivan  v .  S t a t e ,  441 So. 2d 609 (F la .  1983) . Contrary t o  appel-- 

l a n t ' s  a s s e r t i o n s ,  the  p ropor t iona l i ty  he urges i s  not  requi red  

3 by Gregg - v .  Georgia, 428 U.S. 153 (1976), nor by Spaziano, Zant 

6  v .  stephens , 4  ~ r o f f i t t  , 5  Furman, o r  any o ther  case .  Pul ley v .  

 errin in^ had a  p r i o r  robbery convic t ion;  he murdered t o  e l i -  
minate a  wi tness ,  and the  murder was committed i n  a  co ld ,  calcu-  
l a t e d ,  and premeditated fashion .  Addi t ional ly ,  a s  i n  Caruthers ,  
t h e  murder was committed during a  robbery.  (ROA 73-74). 

CI 
3 Spaziano v .  F lo r ida ,  104 S .Ct .  3154 (1984) 

4462 U.S. 862, 103 S .Ct .  2733 (1983) - 
' ~ r o f f i t t  v .  F l o r i d a ,  428 U.S. 242; 96 S .Ct .  2960; 49 L.Ed. 

2d 913 (1976) 

6 ~ u r m a n  v .  Georgia, 408 U.S.238, 92 S .Ct .  2726, 33 L.Ed.2d 
346 (1972). 



H a r r i s .  104 S .C t .  871 (1984). 

B .  Erroneous Appl ica t ion  of 
Two S t a t u t o r y  Fac tors  

1. Cold, Ca lcu la t ed ,  Premedi ta ted 

Appellant  re-argues  t h a t  t h e r e  was i n s u f f i c i e n t  ev i -  

dence t o  suppor t  t h i s  aggrava t ing  f a c t o r .  This i s s u e  was ad- 

dressed  i n  t h e  d i r e c t  appea l ,  and i s  " forec losed  i n  t h i s  proce- 

I I ed ing  f o r  c o l l a t e r a l  review. S i r e c i  v .  S t a t e ,  469 So.2d 119, 

120 (F la .  1985). A s  a p p e l l a n t  no te s  i n  h i s  b r i e f ,  t h e  cases  and 

p r i n c i p l e s  he  d i scusses  were merely r o u t i n e l y  a p p l i e d  i n  Caru thers ,  

and no new p r i n i c i p l e  was t h e r e  announced o r  even in t ima ted .  See 

g e n e r a l l y ,  W i t t  v .  S t a t e ,  398 So. 2d 922 (F la .  1980). Mat ters  

s e t t l e d  by t h e  d i r e c t  appea l  a r e  n o t  proper  grounds f o r  c o l l a t e r a l  

cha l l enge .  Johnson v .  Wainwright, 463 So. 2d 207, 213 ( F l a .  1985). 

2 .  Avoiding o r  Prevent ing Lawful A r r e s t .  

Once aga in ,  t h i s  i s  a  ma t t e r  t h a t  was r a i s e d  and ad- 

dressed  on d i r e c t  appea l ,  thus  i s  no t  cognizable  h e r e .  Appellee 

no te s  i n  pas s ing  t h a t  any comparison t o  Caruthers on t h i s  i s s u e  

i s  a l s o  f a c t u a l l y  f r i v o l o u s ,  s i n c e  Herr ing  s p e c i f i c a l l y  s t a t e d  

he  k i l l e d  t h e  c l e r k  t o  e l i m i n a t e  him a s  a  w i t n e s s .  

3 .  Impermissibly Counting both  Cold, Calcu la ted  
Premedi ta ted and El imina t ion  of Witness.  

This i s s u e  should have been r a i s e d  on d i r e c t  appea l ,  

thus  i s  n o t  cognizable  by 3.850. Lightbourne v .  S t a t e ,  471 So.2d 

27 (F la .  1985) ; S i r e c i  v .  S t a t e ;  Smith v .  S t a t e ,  457 So.2d 1380 

( F l a .  1984).  



POINT I1 

WHETHER AN EVIDENTIARY HEARING WAS 
NECESSARY TO DECIDE APPELLANT'S CLAIM 
OF INEFFECTIVE ASSISTANCE OF COUNSEL 

A cla im of  i n e f f e c t i v e  a s s i s t a n c e  of counsel  i s  cogni- 

zab le  by 3.850 motion. However, when t h e  motion i s  i n s u f f i c i e n t  

o r  t h e  record  a f f i r m a t i v e l y  demonstrates counsel  was no t  l e g a l l y  

i n e f f e c t i v e ,  t h e  motion may be  denied wi thout  an ev iden t i a ry  

hea r ing .  Lightbourne v .  S t a t e ,  471 So. 2d 27 (F la .  1985) ; Middle- 

ton  v .  S t a t e ,  465 So. 2d 1218 ( F l a .  1985) . 

Appellant  begins t h i s  b a t t e r y  o f  complaints w i th  gene ra l  

den ig ra t ion  of h i s  counse l ' s  q u a l i f i c a t i o n s  and hyperbol ic  d e r i -  

s i o n  of  h i s  performance, none of which i s  warranted o r  remotely 

suppor tab le .  For example, a p p e l l a n t  bo ld ly  a s s e r t s  t h a t  h i s  

sen tenc ing  counsel  had no c a p i t a l  case  exper ience ,  completely 

ingor ing  t h e  f a c t  t h a t :  

1. He was r ep resen ted  by - two a t to rneys  a t  senten-  

c ing (as  w e l l  a s  t r i a l ) ;  a t t o r n e y  Howard P e a r l ,  who a c t i v e l y  con- 

ducted t h e  t r i a l ,  was a l s o  p resen t  t o  a s s i s t ;  

2. Attorney Quarles "handled approximately 5 t o  

10 cases  i n  which t h e  death pena l ty  was l e g a l  possib1y""prior t o  

Her r ing ' s  t r i a l .  (Appel lan t ' s  appendix, P. A-157). 

A s  d i scussed  more s p e c i f i c a l l y  h e r e i n a f t e r ,  f a c t u a l  misrepresen- 

t a t i o n s  and t h e  i n t e n s i t y  of  a p p e l l a n t ' s  i n s u l t s  do not  make h i s  

case  any s t r o n g e r .  

A .  The T r i a l  Cour t ' s  Standard of  Review 

I n  o r d e r  t o  s u s t a i n  a  c la im of i n e f f e c t i v e  a s s i s t a n c e ,  

t h e  defendant must show t h a t  he  was pre judiced  by counse l ' s  e r -  

r o r s .  "Prejudice" r e f e r s  t o  t h e  p r o b a b i l i t y  of a  d i f f e r e n t  



outcome; wh i l e  a defendant need no t  show t h a t  a d i f f e r e n t  outcome 

w a s  "more l i k e l y  than  n o t , "  n e i t h e r  may he  merely show t h a t  t h e  

e r r o r  "had some conceivable  e f f e c t . "  Ra ther ,  t h e  burden on t h e  

defendant i s  t o  demonstrate "a reasonable  p robab i l i t y .  t h a t ,  b u t  

f o r  counse l ' s  unp ro fe s s iona l  e r r o r s ,  t h e  r e s u l t  of  t h e  proceeding 

would have been d i f f e r e n t . "  S t r i c k l a n d  v .  Washington, 104 S  . C t  . 

Appel lan t  a t t a c k s  t h e  language of  t h e  t r i a l  cou r t  because 

i t  does n o t  mimic t h e  S t r i c k l a n d  words. I n  f a c t ,  r a t h e r  than  a  

"reasonable  p r o b a b i l i t y "  o f  a d i f f e r e n t  outcome, a p p e l l a n t  d i d  n o t  

even e s t a b l i s h  such a p o s s i b i l i t y .  The t r i a l  c o u r t  determined n o t  

t h e  s l i g h t e s t  chance o f  a d i f f e r e n t  r e s u l t :  as Herr ing n o t e s ,  t h e  

c o u r t  found t h a t ,  i n  f a c t ,  t h e  changes sugges t  by a p p e l l a n t  below 

would have had no e f f e c t  whatsoever on t h e  r e s u l t .  "An e r r o r  by 

counse l ,  even i f  p r o f e s s i o n a l l y  unreasonable ,  does n o t  war ran t  

s e t t i n g  a s i d e  t h e  judgment of  a c r imina l  proceeding i f  t h e  e r r o r  

had no e f f e c t  on t h e  judgment:' S t r i c k l a n d ,  a t  2067. While a p p e l l a n t  

i s  n o t  r e q u i r e d  t o  prove " in  f a c t "  a d i f f e r e n t  outcome, he  cannot 

p r e v a i l  by t h e  s o p h i s t i c  t r i c k  of t u r n i n g  t h i s  p r i n c i p l e  on i t s  

head.  

B .  WHETHER AN EVIDENTIARY HEARING WAS NECESSARY 

1. Counsel ' s  f a i l u r e  t o  i n t roduce  psychologica l  r e p o r t s .  

A p p e l l a n t ' s  counsel  had i n  h i s  pos ses s ion  psychologica l  

r e p o r t s  t h a t  when he w a s  12 yea r s  o l d ,  Herr ing s u f f e r e d  from 

' l n e u r ~ l o g i c a l  dysfunct ion"  and a "psychoneurotic d i s o r d e r . "  [The 

r e p o r t s  d i d  no t  show he w a s  "mentally r e t a rded"  as a l l e g e d  i n  h i s  

b r i e f .  I n  f a c t ,  t h e r e  were i n d i c a t i o n s  o f  "at l e a s t  normal i f  n o t  

above normal func t ion ing .  " (A-114) 1 . 



Appellee i s  unaware of any b a s i s  t o  conclude,  as a p p e l l a n t  

does h e r e ,  t h a t  t h e s e  ou tda t ed  r e p o r t s  provide evidence " t h a t  

Herr ing w a s  under extreme mental  and emotional  d i s tu rbance  a t  t h e  

t ime of t h e  homicide." (Br ie f  o f  Appe l l an t ,  p .  23) .  Seven y e a r  o l d  

r e p o r t s  h a r d l y  c o n s t i t u t e  "s t rong  m i t i g a t i n g  evidence;  " l e g a l l y  

speaking ,  t h e  r e p o r t s  were " i n c o n s i s t e n t  w i t h  t h e  defense  p r e s e n t e d , "  

and "give no i n d i c a t i o n  a s  t o  t h e  defendant ' s  psychologica l  s t a t e  

a t  t h e  t ime of t h e  t r i a l  o r  t h e  crime and would t h e r e f o r e  have been 

of minimal va lue . "  Middleton v .  S t a t e ,  465 So.2d 1210, 1224 ( F l a .  

1985) . 
An e v i d e n t i a r y  h e a r i n g  on t h i s  i s s u e  i s  unnecessary,  because 

f a i l u r e  t o  o f f e r  t h e  r e p o r t s  was n o t  " i n e f f e c t i v e ,  " a s  a m a t t e r  o f  

law. The r e p o r t s  were b e f o r e  t h e  c o u r t .  Appel lee  accep ts  arguendo 

t h a t  defense  counse l  possessed them. The only p o s s i b l e  f u n c t i o n  of  

a  h e a r i n g  would be  t o  put  defense  counsel  on t h e  s t a n d  t o  ask why 

h e  d i d n ' t  p r e sen t  them t o  t h e  j u r y ,  which i s  an  e s s e n t i a l l y  i r r e l e -  

van t  i n q u i r y  : 

1. The r eco rd  a l r e a d y  provides  ample grounds t o  

conclude exc lus ion  of t h e  m a t e r i a l  was i n t e n t i o n a l ,  

s t r a t e g i c ,  and b e n e f i t t e d  a p p e l l a n t ,  t o -wi t :  

a .  The s t a t e  s p e c i f i c a l l y  sought t o  i n t roduce  

t h e  test imony o f  D r .  Fr iedenberg a s  t o  a p p e l l a n t ' s  

a n t i - s o c i a l  c h a r a c t e r  a t  t h e  t ime of  t h e  cr ime.  

(SR-7). Defense counse l  kep t  t h i s  m a t e r i a l  from 

t h e  j u r y  by avoid ing  such evidence a s  a p p e l l a n t  

now cla ims should  have been o f f e r e d .  Had appel-  

l a n t  r e l i e d  on h i s  psychologica l  s t a t e  i n  m i t i -  

g a t i o n ,  t h e  s t a t e  would b e  e n t i t l e d  t o  r e b u t t a l ,  



and t h e  s t a t e  had much more c u r r e n t ,  and pro- 

b a t i v e ,  d a t a ;  

b .  The r e p o r t s  were n o t  p a r t i c u l a r l y  f a v o r a b l e .  

There a r e  i n d i c a t i o n s  throughout t h a t  a p p e l l a n t  

had t h e  a b i l i t y  and i n t e l l i g e n c e  t o  succeed,  b u t  

l acked  "nur tur ing"  ( o r  some o t h e r  e q u a l l y  nebulous 

a t t r i b u t e  of s u c c e s s ) .  

c .  The r e p o r t s  impeached a p p e l l a n t ' s  mother,  who 

I I w a s  an e f f e c t i v e  defense  wi tness"  (A-161), by 

i n d i c a t i n g  s h e  d id  n o t  pursue appointments o r  

a s s i s t  h e r  son a s  s h e  c la imed.  When a  d e c i s i o n  

appears  reasonable  o r  suppor t ab l e  on t h e  r e c o r d ,  

t h e  i n q u i r y  need go no f u r t h e r .  

2 .  I r r e s p e c t i v e  of what defense  counsel  would 

have t e s t i f i e d  on t h e  s t a n d ,  i n t e n t i o n a l l y  exc lud ing  

t h e  r e p o r t s  was, o b j e c t i v e l y ,  a reasonable  t a c t i c a l  

move. Where one a t t o r n e y  dec l a re s  h e  a c t e d  i n t e n t i o n -  

a l l y  and another  s t a t e s  he  simply d i d n ' t  t h i n k  about 

i t ,  t h e  e f f e c t  on t h e  t r i a l  remains t h e  same; such 

tes t imony should  n o t  change t h e  r e s u l t  f o r  two i d e n t i -  

c a l l y  s i t u a t e d  defendants .  Such tes t imony from a  

defense  a t t o r n e y  who " r o l l s  over" when h i s  c l i e n t  i s  

faced  w i t h  execut ion  i s  simply n o t  p r o b a t i v e .  Johnson 

v .  Wainwright, 463 So.2d 207, 211 N .  ( F l a .  1985);  

Demps v .  S t a t e ,  416 So.2d 808 (F l a .  1982).  A s  long a s  

t h e  d e c i s i o n  i s  w i t h i n  t h e  realm of  o b j e c t i v e l y  

reasonable  t r i a l  s t r a t e g y  , t h e  s t r o n g  presumption of 

competence makes t h e  a t t o r n e y ' s  a c t u a l  reasoning  



i r r e l e v a n t .  S t r i ck land ,  a t  2066, c i t i n g  Michel v .  

New York, 350 U.S. 91, 101; 76 S.Ct .  158, 164; 

100 L.Ed. 83 (1955). I n  Str i ,ckland i t s e l f ,  t h e r e  

was no s t a t e  ev iden t i a ry  hea r ing ,  and the  testimony 

taken i n  t h e  f e d e r a l  d i s t r i c t  court  was deemed 

' ' i r re levant" ,  104 S.Ct.  a t  2071; i n  Michel, no 

testimony was considered i n  deeming f a i l u r e  t o  

f i l e  a motion poss ib le  s t r a t e g y ;  i n  Armstrong v .  

S t a t e ,  429 So.2d 287 (F la .  1983), no evident ia ry  -- 

hear ing  was necessary t o  dec lare  these  matters  

wi th in  t h e  realm of  t r i a l  s t r a t e g y ,  not sub jec t  

t o  ques t ion .  

An ev iden t i a ry  hear ing  i s  a l s o  unnecessary, because f a i l u r e  

t o  introduce the  r epor t s  r e s u l t e d  i n  no p re jud ice .  Judge Foxman, 

who was a l s o  the  sentencing judge, declared t h e  r e s u l t  would have 

been no d i f f e r e n t  had a l l  t h e  purportedly mi t iga t ing  evidence been 

admitted.  Fur ther ,  a p p e l l a n t ' s  mother t e s t i f i e d  t o  these  same 

mat t e r s ,  and t h e  r e p o r t s  were merely "cumulative. " (A- 160) . This 

case i s  v i r t u a l l y  i d e n t i c a l  t o  Middleton, where t h e  matters  a l l eged  

i n  mi t iga t ion  were already before  t h e  c o u r t ,  and were of minimal 

va lue ;  no ev iden t i a ry  hear ing  was necessary;  t h e  t r i a l  judge de- 

termining he would have imposed t h e  same sentence anyway. 465 So.2d 

2 .  F a i l u r e  t o  i n v e s t i g a t e  and present  o the r  mi t iga t ion  

evidence.  

Appel lant ' s  present  counsel secured s tatements  from e a r l y  

teachers  and people i n  New York who would have t e s t i f i e d  regarding 

Herr ing 's  b e t t e r  q u a l i t i e s  when he was a c h i l d .  (See A-126-137). 



I t  i s  n o t  a t  a l l  c l e a r  what e f f e c t  such evidence would have had on 

a a j u r y ,  s i n c e ,  once aga in ,  such psychological  d a t a  merely r evea l s  

Herring had every chance t o  avoid a l i f e  of  robbe r i e s  and murder, 

and has no one t o  blame b u t  h imse l f .  Fu r the r ,  a s  t h e  t r i a l  judge 

p o i n t s  o u t ,  t h e  testimony of t h e  teachers  was very dated and "of 

doubtful  va lue . "  Add i t iona l ly ,  c a l l i n g  such wi tnesses  i s  "frought 

wi th  p e r i l "  s i n c e  t h e  s t a t e  may cross-examine o r  rebut  defendant's 

supposed "good charac te r"  and "vulnerable" t r a i t s .  It  i s  q u i t e  

p o s s i b l e  t h a t  t he  f a i l u r e  t o  open up t h e  defendant ' s  c h a r a c t e r  t o  

a t t a c k  should never  be s u s c e p t i b l e  t o  a c la im of i n e f f e c t i v e n e s s .  

The cla im i s  c e r t a i n l y  f r i v o l o u s  h e r e ,  where Herring sought t o  

avoid i n t r o d u c t i o n  of h i s  numerous p r i o r  r o b b e r i e s ,  h i s  p r i o r  drug 

involvement, h i s  cu r ren t  a n t i - s o c i a l  psychological  makeup, and any 

o t h e r  nega t ive  information which could have been used t o  rebut  t he  

a a l l e g e d  m i t i g a t i n g  f a c t o r s .  (See, SR-2-11). 

The s t a t e  had wi tnesses  who would have t e s t i f i e d  adverse ly  

t o  t h e  defendant had m i t i g a t i o n  evidence on t h e s e  mat te rs  been 

o f f e r e d .  Wisely, defense counsel  avoided t h i s  damaging evidence,  

b u t  s t i l l  presented  the  i d e n t i c a l  information t o  t h e  judge and 

ju ry  through use  of t h e  defendant ' s  mother 's  test imony. (SR 25-36). 

The s t a t e  a t tempted t o  impeach h e r ,  b u t  could n o t .  (See, SR 37-39). 

Use of t h e  defendant ' s  r e l a t i v e s  would have been merely cumulative,  

and would have revea led  such information a s  t h e  f a c t  t h a t  a p p e l l a n t ' s  

mother k icked  him out  of  t h e  house,  thus des t roying  t h e  b e s t  wi tness  

h e  had.  F a i l u r e  t o  p resen t  a d d i t i o n a l  wi tnesses  t o  the  same f a c t s  

does not  c o n s t i t u t e  i n e f f e c t i v e  a s s i s t a n c e ,  Middleton v .  S t a t e ,  

465 So. 2d 1218 (F la .  1985) , and t h e  dec i s ion  no t  t o  p resen t  wi tnesses  a i n  mi taga t ion  i s  a t a c t i c a l  one. Magill  v .  S t a t e ,  457 So .2d 1367 



(Fla .  1984) ; Armstrong v .  S t a t e ,  429 So. 2d 287 (Fla .  1983). This 

po in t  i s  e s p e c i a l l y  m e r i t l e s s  i n  view of the  f a c t  t h a t  these  matters  

were i n  f a c t  before  t h e  cour t ,  and "the t r i a l  cour t  d id  l i s t  and 

consider these  matters  as  mi t iga t ing  f a c t o r s .  " (A-160) ; Middleton; 

Lightbourne v .  S t a t e ,  471 So.2d 27 (Fla .  1985). 

3 .  F a i l u r e  t o  con tes t  t h e  aggravating f a c t o r  of 

heightened premeditat ion.  

Appellant he re  re-argues t h e  a p p l i c a b i l i t y  of the  heightened 

premeditat ion aggravating f a c t o r  t o  h i s  case .  This i s s u e  was already 

discussed i n  t h i s  c o u r t ' s  opinion on d i r e c t  appeal ,  and cannot be 

r e - r a i s e d  i n  the  guise  of i n e f f e c t i v e  a s s i s t a n c e .  Harr is  v .  Wainwright, 

473 So. 2d 1246 ( F l a .  1985) ; S i r e c i  v .  S t a t e ,  469 So. 2d 119 (F la .  1985) . 
4.  Lack of knowledge and s k i l l .  

This a l l e g a t i o n  i s  pa ten t ly  unsupported and unsupportable i n  

t h e  record,  and the  judge who conducted the  t r i a l  found no deficiency 

i n  counsel ' s  performance. The u t t e r l y  f r ivo lous  na tu re  of t h i s  

c laim i s  exemplified by a p p e l l a n t ' s  statement t h a t  counsel "did no t  

even represent  Herring a t  t r i a l ,  " when h e  knows f u l l  w e l l  t h a t  

a t to rney  Quarles f i l e d  many of the  p r e - t r i a l  motions, conducted 

hea r ings ,  and was present  throughout t h e  t r i a l .  Likewise, t h e  a c t i v e  

t r i a l  a t to rney ,  Howard P e a r l ,  was present  during sentencing .  Needless 

t o  say ,  t h i s  genera l  a t t a c k  on Quarles '  a b i l i t y  s t a t e s  no omission 

o r  e r r o r  i n  i t s e l f .  

a .  "Admission of  p r e j u d i c i a l  testimony" regarding 

lack  of remorse. , 

Appellant ' s  a t t a c k  he re  i s  p a r t i c u l a r l y  unsupportable,  

s i n c e  counsel d id ,  i n  f a c t ,  ob jec t  t o  t h e  tes t imony-on 

the  grounds t h a t  lack of remorse i s  no t  admissible ,  which 



i s  exac t ly  the  grounds a l l eged  by h i s  present  counsel. 

Bas ica l ly  , appe l l an t  d isputes  the  r u l i n g  allowing ad- 

mission of the  testimony. This i s  an i s s u e  f o r  d i r e c t  

appeal ,  not cognizable by c o l l a t e r a l  a t t a c k .  Quince v .  

S t a t e ,  10 F.L.W. 493 (Fla .  1985); Clark v .  S t a t e ,  460 

So. 2d 886 (Fla .  1984). Appellee notes i n  passing t h a t  

f a i l u r e  t o  succeed i n  h i s  argument does not  mean 

counsel was inadequate.  S te inhors t  v .  S t a t e ,  10 F.L.W. 

536 (Fla .  September 26, 1985). The f a c t  t h a t  counsel 

d id  not  need t o  review S i r e c i  during the  hear ing  

proves nothing,  except perhaps t h a t  he was already 

f a m i l i a r  with the  case .  

b .  Admission of h ighly  p r e j u d i c i a l  testimony on 

cross-examination. 

As noted above, when a  witness  i s  o f f e r e d  t o  pro- 

v ide  mi t iga t ing  evidence,  he i s  sub jec t  t o  cross-exami- 

na t ion  and r e b u t t a l ;  t h i s  i s  one reason why the  de- 

c i s i o n  t o  o f f e r  witnesses  i n  mi t iga t ion  i s  v i r t u a l l y  

always immune from a t t a c k .  See Armstrong v .  S t a t e .  

Here, t h e  s t a t e  asked Herr ing 's  mother why he had gone 

t o  F lo r ida ,  e l i c i t i n g  information about drug a c t i v i t y  

i n  New York. However, t h e r e  i s  no b a s i s  whatever t o  

conclude counsel ' s  f a i l u r e  t o  ob jec t  pre judiced  the  

defendant.  The t r i a l  judge has announced he would 

have allowed t h e  quest ioning a s  proper .  ( A - 6  The 

quest ions and answers themselves d isp lay  no p re jud ice ,  

contrary t o  t h e  misrepresentat ions a p p e l l a n t ' s  b r i e f .  

Herr ing 's  mother t e s t i f i e d  t h a t  Herring helped the  



p o l i c e  a g a i n s t  drug d e a l e r s  i n  New York, and was i n  

danger from the  d e a l e r s .  (SR 33) .  The s t a t e ' s  a t tempt  

t o  impeach t h i s  testimony (on p r o f f e r )  f a i l e d ,  (SR 35- 

39) ,  and t h e  test imony came out  i n  Herr ing ' s  f avor  

r a t h e r  than  t o  h i s  disadvantage.  

c .  F a i l u r e  t o  in t roduce  t h e  psychological  r e p o r t s  

Counsel a t tempted t o  r ead  a  poem w r i t t e n  by Herring 

(when he was a  c h i l d )  from an o l d  psychologica l  r e p o r t ,  

and was prevented from doing s o  because t h e  r e p o r t  was 

n o t  i n  evidence.  Aside from t h e  obvious l ack  o f  pre- 

j ud ice  i n  excluding t h i s  fundamentally i r r e l e v a n t  poem, 

t h e  many reasons why counsel  would not  want t h e  r e p o r t  

in t roduced  a r e  o u t l i n e d  above and by t h e  t r i a l  judge i n  

h i s  o r d e r .  That counsel  a t tempted t o  g e t  t h e  poem t o  

t h e  jury  wi thout  p re jud ic ing  h i s  case  w i t h  i n t r o d u c t i o n  

of t h e  r e p o r t  he lps  demonstrate t h e  d i l i g e n c e  of h i s  

r e p r e s e n t a t i o n  r a t h e r  than d e t r a c t  from i t .  

d.  Exclusion o f  p r o p o r t i o n a l i t y  evidence.  

Counsel a t tempted t o  present  evidence of  o t h e r  

murder cases  where the  death pena l ty  was no t  imposed. 

There were no cases  t o  support  i n t r o d u c t i o n  of t h e  

evidence,  so  counsel  was candid enough t o  s o  admit.  

This i s  an e t h i c a l  o b l i g a t i o n  of  F l o r i d a  lawyers.  The 

i s s u e  was appealed,  and addressed by t h i s  c o u r t .  It 

was not  i n e f f e c t i v e  t o  dec l ine  t o  make t h e  f r ivo lous  

argument presented  now, which was s p e c i f i c a l l y  r e j e c t e d  

i n  t h i s  cour t  ' s opin ion .  Herring v .  S ' t 'ate,  446 So. 2d 

1049 (F la  . 19 84) . The i s s u e  i s  no t  cognizable by 3.850. 



e .  Counsel's argument regarding Herr ing ' s  age.  

This argument has no b a s i s  i n  f a c t .  Counsel d id  

argue t h a t  Herr ing 's  age " i s  a  very d e f i n i t e  mi t iga t ing  

circumstance i n  t h i s  case you have t o  consider" (SR 57) .  

It i s  more than apparent from t h e  context of t h e  argu- 

nent  (SR 57) t h a t  the  s ta tement-"that  c e r t a i n l y  does 

not  app ly lL i s  an e r r o r  - e i t h e r  counsel misspoke, o r  

t h e  cour t  r e p o r t e r  erroneously i n j e c t e d  t h e  word "not". 

The t r i a l  judge, i n  h i s  o rde r ,  observes t h a t  the  "not" 

was a  cour t  r e p o r t e r  e r r o r .  This p o i n t ,  l i k e  many 

o the r s  appe l l an t  argues,  i s  t o t a l l y  without  mer i t  i n  

t h a t :  

1. The context  of t h e  mispr in t  makes c l e a r  t h a t  

age was i n  f a c t  argued i n  mi t iga t ion ,  and 

2. The t r i a l  judge i n  f a c t  found age t o  be a  

mi t iga t ing  f a c t o r  (ROA 76). 

As the  order  h e r e i n  s t a t e s ,  " M r .  Quasles d e f i n i t e l y  

d id  argue t o  t h e  jury t h a t  age was a  mi t iga t ing  f a c t o r ,  

and t h i s  cour t  found i t  t o  be s o . "  (A 162).  

I n  sum, none of t h e  s p e c i f i c  a c t s  o r  omissions appe l l an t  

de l inea tes  cons t i tu tes  a  def iciency i n  r ep resen ta t ion .  Several  a r e  

simply unt rue ,  and many overlook t h e  s t r a t e g i c  choices counsel 

pursued as  evidenced by t h e  record .  A l l  of a p p e l l a n t ' s  c laims,  

taken toge the r ,  f a i l  t o  make t h e  necessary showing of p re jud ice ,  

given t h e  minimal na tu re  of t h e  suggested changes and the  over- 

whelming burden faced by t h e  defense i n  t h i s  case .  A s  noted by 

the  t r i a l  judge, 

This cour t  must view t r i a l  counsels '  a l l e g e d  e r r o r s  
and omissions i n  l i g h t  of t h e  case as  a  wKole. It 



was a d i f f i c u l t  case from the  defense s tandpoint .  
The defendant confessed t o  the  crime. E f f o r t s  t o  
suppress the  confession f a i l e d .  The defendant n o t  
only i n i t i a l l y  gave c o n f l i c t i n g  s t o r i e s  t o  p o l i c e  
bu t  perhaps most damaging of a l l  he t o l d  t h e  jury 
the  preposterous s t o r y  of how a second robber "beat 
him t o  t h e  punch, " robbed and shot  the  c l e r k .  
Frankly,  t h i s  preposterous s t o r y  doomed the  defen- 
dant no t  only a s  t o  a convict ion b u t  a s  t o  a sen- 
tence a s  w e l l .  There was l i t t l e  the  defense could 
do t o  save the defendant a f t e r  t h a t .  

(A 162-163). Judge Foxman, who was the  sentencing judge, a l s o  

noted t h a t  "the aggravat ing f a c t o r s  i n  t h i s  case s t rong ly  out-  

weighed t h e  mi t iga t ing  f a c t o r s ,  " and t h a t  "even i f  the  non-statutory 

m i t i g a t i n g  f a c t o r s  were b o l s t e r e d  by t e a c h e r ' s  s ta tements ,  comments 

of r e l a t i v e s ,  and poems of t h e  defendant,  t he  r e s u l t  would be no 

d i f f e r e n t .  " (A 163) . An ev iden t i a ry  hear ing  would make no d i f f e r -  

ence. Assuming each and every f a c t  a l l e g e d  i s  proven exac t ly  a s  

Herring says ,  the  t r i a l  judge 's  order  would be t h e  same. The 

record,  on i t s  f a c e ,  supports  the  t r i a l  judge's conclusions ; no 

ine f fec t iveness  of counsel i s  shown. Middleton v .  S t a t e ,  465 So.2d 

1218 (Fla .  Armstrong v.  S t a t e ,  So. 2d 287 (Fla .  



POINT I11 

WHETHER THE TRIAL JUDGE APPLIED A NON- 
STATUTORY AGGRAVATING FACTOR I N  SEN- 
TENCING HERRING TO DEATH. 

The f indings  of f a c t  support ing Herr ing 's  death sentence 

a r e  a t  (ROA 73-77). No non-statutory aggravat ing f a c t o r  i s  mentioned. 

The f a c t  t h a t  Judge Foxman, i n  t h i s  l a t e r  3.850 hear ing ,  observes 

the  d i f f i c u l t y  of t h e  defense p o s i t i o n  does not  mean he r e l i e d  on 

any improper cons idera t ion .  Appellant might as  w e l l  argue t h e  

judge r e l i e d  on t h e  f a c t  t h a t  he confessed, o r  t h a t  h i s  "counsel 

t r i e d  t o  ' sneak '  i n  t h e  1 I poems, o r  t h a t  he put h i s  mother on the  

s t and ;  a l l  a r e  mentioned i n  t h e  o rde r .  None warrant an assumption 

impropriety.  



POINT I V  

MISCELLANEOUS NON-COGNIZABLE CLAIMS 

A f t e r  f o r t y  (40) pages and about  a dozen c l a ims ,  a p p e l l a n t  

recognizes  t h a t  matters which were o r  cou ld  have been r a i s e d  on 

appea l  are n o t  cognizab le  i n  a  c o l l a t e r a l  a t t a c k .  H e  t h e n  proceeds 

t o  expound v a r i o u s  admi t t ed ly  improper i s s u e s ,  l a b e l l i n g  t h i s  c o u r t  

" a r b i t r a r y "  i f  i t  f a i l s  t o  c o n s i d e r  them. Appel lee  r e s p e c t f u l l y  

sugges t s  t h i s  c o u r t  ha s  c o n s i s t e n t l y  r e f u s e d  t o  address  c la ims  which 

w e r e  o r  cou ld  have been brought  on d i r e c t  appea l ,  a b s e n t  fundamental  

e r r o r .  See ,  P o r t e r  v .  S t a t e ,  10 F.L.  W. 573 (F l a .  October 25,  1985) ; - 
Quince v .  S t a t e ,  10 F.L.W. 493 ( F l a .  1985) ; Lightbourne v .  S t a t e ,  

471 So. 2d 27 ( F l a .  1985) ; Franco is  v .  S t a t e ,  470 So.2d 687 ( F l a .  

1985) ; S i r e c i  v .  S t a t e ,  469 So.2d 119 ( F l a .  1985) ; ~ a u l e r s o n  v .  

S t a t e ,  462 So.2d 1085 ( F l a .  1985) ; OICal laghan v .  S t a t e ,  461 So.2d 

1354 ( F l a .  19 85) ; Johnson v .  Wainwright, 463 So. 2d 207 ( F l a .  19 85) ; 

Clark  v .  S t a t e ,  460 So. 2d 886 ( F l a .  1984) ; Palmes v .  Wainwright,  

460 So. 2d 362 ( F l a .  1984) ; Mikenas v .  S t a t e ,  460 So. 2d 359 ( F l a .  

1984) ; Smith v .  S t a t e ,  457 So.2d 1380 ( F l a .  1984) ; Magi l l  v .  S t a t e ,  

457 So.2d 1367 ( F l a .  1984) ; Adam v .  S t a t e ,  456 So.2d 888 ( F l a .  1984) ; 

Dobbert v .  " S t a t e ,  456 So. 2d 424 ( F l a .  1984) ; Smith v .  S t a t e ,  453 

So.2d 388 ( F l a .  1984) ; Z e i g l e r  v .  S t a t e ,  452 So. 2d 537 ( F l a .  1984) ; 

Ford v .  Wainwright,  451 So.2d 471  ( F l a .  1984) ;  Funchess v .  S t a t e ,  - 
449 So.2d 1283 ( F l a .  1984) ;  Adams v .  S t a t e ,  449 So.2d 819 ( F l a .  1954) ;  

Jones v .  S t a t e ,  446 So.2d 1059 ( F l a .  1984) ,  Smith v .  S t a t e ,  445 

So. 2d 323 ( F l a .  1983) ; Booker v .  S t a t e ,  441 So.2d 148 ( F l a .  1983) ; 

Messer v .  S t a t e ,  439 So.2d 875 ( F l a .  1983) ; McCrae v .  S t a t e ,  439 So. 

a 2d 868 ( F l a .  1983) ; McCrae v .  S t a t e ,  437 So.2d 1388 ( F l a .  1983) ; 

Raulerson v .  S t a t e ,  437 So.2d 1105 ( F l a .  1983) ; Miller v .  S t a t e ,  



435 So. 2d 813 ( F l a .  1983) ; Hitchcock v .  S t a t e ,  432 So.2d 42  l la. 

1983) ; Armstrong v .  S t a t e ,  429 So. 2d 287 ( F l a .  1983) ; Palmes v .  

S t a t e ,  425 So.2d 4  ( F l a .  1983) ; Thomas v .  S t a t e ,  421 So.2d 160  l la. 

1982) ; H a l l  v .  S t a t e ,  420 So. 2d 872 ( F l a .  1982) ; Raulerson v .  S t a t e ,  

420 So.2d 567 ( F l a .  1982) ; Demps,, v .  S t a t e ,  416 So.2d 808 ( F l a .  1982) ; 

Chr i s tophe r  v .  S t a t e ,  416 So.2d 450 ( F l a .  1982) ; Thompson v .  S t a t e ,  

410 So.2d 500 ( F l a .  1982) ; Antone v .  S t a t e ,  410 So.2d 157 ( F l a .  

1982) ;  Goode v .  S t a t e ,  403 So.2d 9 3 1  ( F l a .  1981) ;  Hargrove v .  S t a t e ,  

396 So. 2d 1127 ( F l a .  1981) ; Alvord v .  S t a t e ,  396 So.2d 184 ( F l a .  

1981) ; Adams v .  S t a t e ,  380 So. 2d 423 ( F l a .  1980) ; S u l l i v a n  v .  S t a t e ,  

372 So. 2d 938 ( F l a .  1979) ; Sp inke l i nk  v .  S t a t e ,  350 So.2d 85 ( F l a .  

Nor do a p p e l l a n t ' s  a l l e g e d  "except ions"  h e l p  him. The f a c t  

t h a t  an i s s u e ,  a l though  f o r e c l o s e d  as a  v e h i c l e  f o r  r e l i e f ,  may 

w a r r a n t  d i s c u s s i o n  t o  ass is t  bench and  b a r  does n o t  mean t h a t  

F l o r i d a  i s  now r e q u i r e d  t o  fo rgo  i t s  p r o c e d u r a l  r u l e s  f o r  M r .  H e r r i n g ' s  

b e n e f i t .  Nothing fundamental  i s  even sugges t ed  by a p p e l l a n t .  These 

c la ims are p r o p e r l y  summarily den i ed .  

A. THE PROBATION OFFICER' S  TESTIMONY 

P r i o r  t o  Pope v .  S t a t e ,  441 So. 2d 1073 ( F l a .  1983) ,  l a c k  of  

remorse w a s  admis s ib l e  ev idence .  There i s  no fundamental  e r r o r  i n  

t h e s e  p rev ious  t r i a l s  a s  a r e s u l t .  See ,  e . g . ,  S tano v .  S t a t e ,  460 

So.2d 890 ( F l a .  1984) .  Appe l lee  n o t e s  t h a t  t h e  he inous ,  a t r o c i o u s  

and c r u e l  f a c t o r  was cons ide red  c l o s e  by t h e  judge.  (ROA 74) .  The 

admiss ion o f  t h i s  t e s t imony ,  i n  a d d i t i o n  t o  be ing  p rope r  a t  t h e  t ime ,  

i s  n o t  s u s c e p t i b l e  t o  c o l l a t e r a l  a t t a c k .  

THE J U R Y  INSTRUCTIONS 

The p r o p r i e t y  o f  t h e  j u r y  i n s t r u c t i o n s  g iven  has  n o t  on ly  



been aff i rmed innumerable t imes,  b u t  t h e  f a c t  t h a t  t h i s  a t t a c k  i s  

@ not  cognizable i s  a l s o  w e l l  e s t a b l i s h e d .  See, e . g .  , Middleton v .  

S t a t e ,  465 So.2d 1218 (Fla .  1985) ; Smith v .  S t a t e ,  457 So.2d 1380 

(Fla .  1984) ; Adams v .  S t a t e ,  456 So.2d 888 (F la .  1984). 

C .  PROPORTIONALITY 

This i s s u e  was addressed on d i r e c t  appeal.  Herring v. 

S t a t e ,  446 So.2d 1049 (Fla .  1984). 

D. IMPROPER COMMENTS OF THE PROSECUTOR. 

Allegedly improper comments must be appealed d i r e c t l y ,  and 

a r e  not  sub jec t  t o  c o l l a t e r a l  a t t a c k .  Francois v. S t a t e ,  470 So. 2d 

687 (F la .  1985) ; Downs v.  S t a t e ,  453 So.2d 1102 ( F l a .  1984). 



POINT V 

WHETHER THERE WAS FUNDAMENTAL 
ERROR I N  THE JURY SELECTION 

A .  WITHERSPOON 

A s  a p p e l l a n t  n o t e s ,  h i s  Witherspoon o b j e c t i o n s  were a l r eady  

addressed a t  l eng th  i n  Herr ing v.  S t a t e ,  446 So. 2d 1049 ( F l a .  1984).  

B .  THE JURY REPRESENTED A REPRESENTATIVE CROSS-SECTION 

Contrary  t o  a p p e l l a n t ' s  a s s e r t i o n s ,  a l l e g e d  e r r o r s  i n  

s e l e c t i o n  of  t h e  j u r y  must be r a i s e d  on d i r e c t  appea l ,  and a r e  n o t  

s u s c e p t i b l e  t o  c o l l a t e r a l  a t t a c k .  Johnson v .  Wainwright, 463 So.2d 

207 ( F l a .  1985) (pre-empting b l acks  ; Witherspoon) . That " the  j u r y  

does no t  r e p r e s e n t  a f a i r  c ros s - sec t ion"  i s  n o t  a fundamental i s s u e  

o u t s i d e  t h e  procedura l  requirements  of ob j e c t i o n  and appea l .  Ruf f i n  

v.  Wainwright, 461 So.2d 109 ( F l a .  1984).  

C .  THE JURY WAS BIASED I N  FAVOR OF THE STATE 

Once a g a i n ,  t h i s  i s  an i s s u e  which w a s  r a i s e d  on d i r e c t  

appea l ,  o r  should have been.  



POINT VI 

WHETHER APPELLANT'S CONFESSION WAS 
ERRONEOUSLY ADMITTED 

This  i s s u e  i s  n o t  cognizab le  by 3.850 motion and was 

p r o p e r l y  d i smi s sed .  



POINT V I I  

WHETHER THE TRIAL JUDGE SURRENDERED 
H I S  ROLE OF SENTENCER TO THE JURY 

There i s  no f a c t u a l  b a s i s  f o r  t h i s  claim a t  the  c i t e d  

record  re fe rence  o r  anywhere e l s e  i n  t h e  record.  Appellee cannot 

determine t o  what appe l l an t  r e f e r s ,  thus cannot respond f u r t h e r .  



POINT V I I I  

WHETHER FLORIDA'S CAPITAL SENTENCING 
SCHEME IS  RACIALLY DISCRIMINATORY 

Appel lan t  should  have r a i s e d  t h i s  c la im on d i r e c t  appea l ;  

i t  i s  p rocedura l ly  fo rec losed  a t  t h i s  p o i n t .  F u r t h e r ,  t h i s  c o u r t  

has  a l r eady  h e l d  t h a t  no r a c i a l  d i s c r i m i n a t i o n  e x i s t s .  S i r e c i  v .  

S t a t e ,  469 So. 2d 119 ( F l a .  1985) ; Adams v .  S t a t e ,  449 So.2d 819 

( F l a .  1984) ; -- s e e  a l s o  S u l l i v a n  v .  Wainwright, 721 F.2d 316 (11th 

C i r .  1983).  Appe l l an t ' s  a l l e g a t i o n  t h a t  t h e  death  pena l ty  i s  more 

f r e q u e n t l y  a p p l i e d  when t h e  v i c t i m  i s  b l ack  does n o t  show such 

d i s c r i m i n a t i o n  i n  h i s  c a s e ,  s i n c e  h i s  v i c t i m  was w h i t e .  



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  presented  h e r e i n ,  

respondent r e s p e c t f u l l y  prays t h i s  honorable cour t  a f f i r m  the  judg- 

ment and sen tence  of t h e  t r i a l  cour t  i n  a l l  r e s p e c t s .  
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