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SUMMARY OF ARGUMENT 

The Referee  made f i n d i n g s  of f a c t  i n  h i s  Referee  Report  

which he does no t  s p e c i f i c a l l y  match up w i t h  t h e  fou r  

d i s c i p l i n a r y  r u l e s  t h a t  he f i n d s  were v i o l a t e d .  Moreover, some 

of t h e  f i n d i n g s  of f a c t  do no t  c o n s t i t u t e  v i o l a t i o n s  of t h e  

Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y .  One f i n d i n g ,  t h a t  t h e  

Respondent made m i s r e p r e s e n t a t i o n s  a s  t o  t h e  hand l ing  of t r u s t  

f unds ,  i s  simply t o t a l l y  unsupported by t h e  r eco rd .  

In  some i n s t a n c e s ,  t h e  R e f e r e e ' s  f i n d i n g s  a r e  no t  merely 

r e b u t t e d  by o t h e r  ev idence ,  bu t  a r e  t o t a l l y  unsupported by any 

ev idence .  The Respondent r e s p e c t f u l l y  u rges  t h i s  Court  t o  view 

t h e  record  i n  i t s  e n t i r e t y  t o  conf i rm t h a t  t h e  R e f e r e e ' s  

f i n d i n g s  a r e  wi thou t  e v i d e n t i a r y  suppo r t .  

A d d i t i o n a l l y ,  should  t h e  Cour t  f i n d  t h a t  any of t h e  

f i n d i n g s  of f a c t  reach t h e  l e v e l  of a  v i o l a t i o n  of a  

d i s c i p l i n a r y  r u l e ,  t h e  Respondent u rges  t h a t  t h e  p u b l i c  

reprimand recommended by t h e  Refe ree  is  f a r  t o o  harsh  based on 

t h e  f a c t  t h a t  many of t h e  f i n d i n g s  of f a c t  upon which he r e l i e s  

t o  a r r i v e  a t  h i s  recommendation a r e  i n c o r r e c t .  



STATEMENT OF THE CASE 

The  case s u b  j u d i c e  o r i g i n a t e d  b y  a l e t t e r  o f  c o m p l a i n t  

f r o m  D i a n a  Vann Cummings d a t e d  A u g u s t  6 ,  1 9 8 4 ,  t o  The  F l o r i d a  

Bar. The  r e f e r e n c e d  c o m p l a i n t  was h e a r d  b e f o r e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  G r i e v a n c e  C o m m i t t e e  "B" o n  F e b r u a r y  1, 1 9 8 5 ,  

a n d  t h e r e a f t e r ,  The  F l o r i d a  Bar f i l e d  i t s  c o m p l a i n t  o n  A u g u s t  

2 6 ,  1 9 8 5 .  On S e p t e m b e r  5 ,  1 9 8 4 ,  t h e  R e s p o n d e n t  f i l e d  h i s  

M o t i o n  t o  M a i n t a i n  C o n f i d e n t i a l  S t a t u s ,  f o l l o w e d  b y  t h e  f i l i n g  

o f  h i s  Answer d a t e d  S e p t e m b e r  1 3 ,  1 9 8 5 .  

On A p r i l  1, 1 9 8 6 ,  t h e  R e f e r e e ,  J u d g e  F r a n k  H .  W h i t e ,  

c o n d u c t e d  t h e  f i n a l  h e a r i n g  i n  t h i s  c a u s e ,  f o l l o w e d  b y  h i s  

F i n d i n g s  o f  F a c t  d a t e d  May 2 2 ,  1 9 8 6 .  On May 3 0 ,  1 9 8 6 ,  t h e  

R e s p o n d e n t  f i l e d  h i s  M o t i o n  f o r  R e h e a r i n g ,  a m e n d i n g  t h e  same o n  

J u l y  8 ,  1 9 8 6 .  The  R e s p o n d e n t ' s  Amended M o t i o n  f o r  R e h e a r i n g  

was h e a r d  b y  J u d g e  W h i t e  o n  J u l y  1 8 ,  1 9 8 6 ,  a l o n g  w i t h  

R e s p o n d e n t ' s  M o t i o n  t o  M a i n t a i n  C o n f i d e n t i a l  S t a t u s .  On J u l y  

3 1 ,  1 9 8 6 ,  J u d g e  W h i t e  i s s u e d  a n  o r d e r  d e n y i n g  b o t h  o f  t h e  

a f o r e s t a t e d  m o t i o n s ;  a n d  f u r t h e r  i s s u e d  h i s  R e p o r t  o f  R e f e r e e  

f i n d i n g  t h e  R e s p o n d e n t  g u i l t y  o f  m i s c o n d u c t  a n d  r e c o m m e n d i n g  

t h e  i m p o s i t i o n  o f  a P u b l i c  R e p r i m a n d .  

On O c t o b e r  2 ,  1 9 8 6 ,  R e s p o n d e n t  t i m e l y  f i l e d  h i s  P e t i t i o n  

f o r  R e v i e w  a n d  M o t i o n  f o r  E x t e n s i o n  o f  T ime .  T h i s  C o u r t  

g r a n t e d  t h e  M o t i o n  f o r  E x t e n s i o n  o f  Time a l l o w i n g  t h e  

R e s p o n d e n t  u n t i l  O c t o b e r  2 4 ,  1 9 8 6  t o  f i l e  t h i s  b r i e f .  



STATEMENT OF THE FACTS 

S y m b o l s  a n d  a b b r e v i a t i o n s  u s e d  i n  t h i s  b r i e f  a r e  a s  

f o l l o w s :  

R. = P a g e  o f  t r a n s c r i p t ,  A p r i l  1, 1 9 8 6 ,  h e a r i n g  

R e s p .  Ex.  = R e s p o n d e n t ' s  E x h i b i t  

B a r ' s  Ex .  = F l o r i d a  B a r ' s  E x h i b i t  

T h e  R e s p o n d e n t  was r e t a i n e d  i n  A u g u s t ,  1 9 8 2  t o  r e p r e s e n t  

D i a n a  Vann Cummings i n  h e r  claim f o r  p e r s o n a l  i n j u r i e s  s u f f e r e d  

as a r e s u l t  o f  a n  a u t o m o b i l e  a c c i d e n t  i n  S e b r i n g ,  F l o r i d a .  

[ R e s p .  Ex.  41 .  A t  t h e  o u t s e t ,  t h e  R e s p o n d e n t  was i n f o r m e d  t h a t  

t h e  d r i v e r  o f  t h e  v e h i c l e  w h i c h  s t r u c k  M s .  Cummings c a r ,  may 

@ h a v e  b e e n  d r i n k i n g  a t  t h e  time o f  t h e  a c c i d e n t .  [ R .  4 6 1 .  T h e  

p o t e n t i a l  i n v o l v e m e n t  o f  a l c o h o l  l e d  t h e  R e s p o n d e n t  t o  c o n s i d e r  

a n d  d i s c u s s  w i t h  Miss Cummings a p u n i t i v e  d a m a g e  c la im,  [ R .  

1 2 1 1 ,  w h i c h  n e v e r  m a t e r i a l i z e d .  

D u r i n g  t h e  p e n d e n c y  o f  t h e  case, Miss Cummings r e c e i v e d  

s e t t l e m e n t  o f f e r s  o f  $ 5 0 , 0 0 0 . 0 0 ,  $ 7 5 , 0 0 0 . 0 0  a n d  $ 1 0 0 , 0 0 0 . 0 0  

w h i c h  s h e  r e f u s e d .  [ R .  8 1 ,  8 2 1 .  A f t e r  t r i a l ,  a j u r y  a w a r d e d  

h e r  $ 6 7 , 5 0 0 . 0 0  m i n u s  $ 2 , 5 0 0 . 0 0  t o w a r d s  t h e  d e f e n d a n t ' s  c o s t s  

f o r  a n e t  a w a r d  o f  $ 6 5 , 0 0 0 . 0 0 .  [ R .  6 2 , 6 3 1 .  



A f t e r  t h e  R e s p o n d e n t  r e c e i v e d  t h e  judgment  c h e c k  Miss 

Cummings became a n g r y  a b o u t  a d i s b u r s e m e n t  s h e e t  p r e p a r e d  by 

t h e  R e s p o n d e n t ,  a l t h o u g h  a d v i s e d  by t h e  R e s p o n d e n t  t h a t  i t  was 

n o t  a f i n a l  o n e .  [ R .  6 6 ,  1 3 9 1 .  Miss Cummings t h e n  h i r e d  Mr. 

J i m  Kadyk,  a Tampa a t t o r n e y  t o  d i s c u s s  t h e  d i s b u r s e m e n t  o f  t h e  

r e f e r e n c e d  f u n d s  w i t h  t h e  R e s p o n d e n t .  [ R .  9 3 1 .  

I n  a n  e f f o r t  t o  e n h a n c e  h i s  c l i e n t ' s  r e c o v e r y  t h e  

R e s p o n d e n t  o f f e r e d  t o  p l a c e  t h e  f u n d s  i n  a n  i n t e r e s t  b e a r i n g  

a c c o u n t ,  wri te  t h e  m e d i c a l  p r o v i d e r s  o f  Miss Cummings 

r e q u e s t i n g  a d i s c o u n t  o n  o u t s t a n d i n g  b i l l s ,  a n d  r e d u c e  h i s  

f e e .  [ R .  1 4 1 ,  1 4 2 1 .  

On J u n e  2 6 ,  1 9 8 4 ,  Miss Cummings e n d o r s e d  t h e  $65 ,000 .00  

c h e c k  f o r  p l a c e m e n t  i n t o  t h e  R e s p o n d e n t ' s  t r u s t  a c c o u n t .  [ R .  

6 9 ,  9 3 1 .  On A u g u s t  6 ,  1 9 8 4 ,  b a r e l y  o n e  month  l a t e r  Miss 

Cummings s e n t  h e r  l e t t e r  o f  c o m p l a i n t  t o  The F l o r i d a  B a r  

a c c u s i n g  t h e  R e s p o n d e n t  o f  s t e a l i n g  t h e  $65 ,000 .00 .  [ R e s p .  E x .  

4 1 .  

On March 1, 1 9 8 5 ,  o v e r  o n e  y e a r  p r i o r  t o  t h e  t r i a l  i n  t h i s  

d i s c i p l i n a r y  c a u s e ,  Miss Cummings r e c e i v e d  some $18 ,000 .00  f r o m  

t h e  p r o c e e d s  o f  t h e  r e f e r e n c e d  f u n d s ;  $ 3 , 0 0 0 . 0 0  o f  which  

c o n s t i t u t e d  t h e  i n t e r e s t  e a r n e d  o n  t h e  e n t i r e  judgment  amount  

by  r e a s o n  o f  t h e  R e s p o n d e n t ' s  p l a c i n g  t h e  f u n d s  i n t o  a n  

i n t e r e s t  b e a r i n g  a c c o u n t .  [ R .  8 0 1 .  



THE REFEREE ERRED I N  H I S  S E L E C T I V E  ENFORCEMENT OF THE RULES OF 
EVIDENCE A N D  PROCEDURE AND I N  SO D O I N G  P R E J U D I C E D  THE 
RESPONDENT REQUIRING REVERSAL OF THE REFEREE 'S  F INDINGS OF 
FACTS AND RECOMMENDATION OF D I S C I P L I N E .  

A t  t h e  Referee  T r i a l ,  t h e  Respondent a t tempted t o  

i n t roduce  d e p o s i t i o n s  of two wi tnes se s ,  Monte Floyd and Marion 

Vann, brother- in- law and f a t h e r  of Miss Cummings, 

r e s p e c t i v e l y .  These two wi tnes se s  had been l i s t e d  a s  F l o r i d a  

Bar w i tnes se s  and deposed by Respondent ' s  counsel  w i t h  Bar 

Counsel p r e s e n t  p r i o r  t o  t r i a l ,  and t h e i r  tes t imony proved 

f a v o r a b l e  t o  t h e  Respondent. [ R . 2 ] .  T h e r e a f t e r ,  The F l o r i d a  

Bar r e l e a s e d  t h e s e  two wi tnes se s  unbeknownst t o  t h e  

Respondent 's  counse l .  

Rule 1 . 3 3 0 ( a ) ( 3 ) E  of The F l o r i d a  Rules of C i v i l  Procedure 

s p e c i f i c a l l y  a l lows  t h e  use of d e p o s i t i o n  tes t imony a t  t r i a l  i n  

" excep t iona l  c i r cums tancesn .  Counsel f o r  Respondent s t a t e d  

t h a t  due t o  h i s  exper ience  w i t h  d i s c i p l i n a r y  c a s e s ,  t h e  re laxed  

r u l e s  of ev idence ,  and t h e  l ack  of p r e j u d i c e  t o  The F l o r i d a  

Bar, s u f f i c i e n t  c i rcumstances  e x i s t e d  t o  admit t h e  d e p o s i t i o n s  

o r  a l low t h e  w i tnes se s  t o  be c a l l e d  l i v e  a t  a  l a t e r  d a t e .  [ R .  

5, 7 1 -  

Although p r e s e n t  a t  t h e  re fe renced  d e p o s i t i o n s  w i t h  t h e  

a b i l i t y  and oppor tun i ty  t o  c r o s s  examine, Bar Counsel f o r  

unknown reasons ,  saw f i t  t o  " o b j e c t  s t r e n u o u s l y n  s t a t i n g  " [ I I 1 m  

not  s ay ing  t h a t  we a r e  e n t e r i n g  i n  any kind of p o s i t i o n  i n  bad 

f a i t h ,  I ' m  j u s t  s ay ing  I f e e l  i n  f a i r n e s s  t o  our proceedings  



w e ' v e  h a d  s u f f i c i e n t  t i m e  t o  g e t  o u r  w i t n e s s e s  o r g a n i z e d  . . . " .  

[ R .  41. The C o u r t  t h e r e a f t e r  d e n i e d  t h e  R e s p o n d e n t ' s  r e q u e s t  

t o  a d m i t  t h e  d e p o s i t i o n s  i n  e v i d e n c e ,  o r  i n  t h e  a l t e r n a t i v e  t o  

b i f u r c a t e  t h e  h e a r i n g  t o  t a k e  t h e  t e s t i m o n y  o f  t h e  two  

w i t n e s s e s .  [ R .  61. 

T h e r e a f t e r ,  Bar  C o u n s e l  a t t e m p t e d  t o  a d m i t  i n t o  e v i d e n c e  a  

l e t t e r  w r i t t e n  by  J i m  Kadyk,  a l t h o u g h  Mr. Kadyk was n o t  p r e s e n t  

t o  t e s t i f y  a n d  b e  c r o s s - e x a m i n e d .  The l e t t e r  q u e s t i o n e d  t h e  

R e s p o n d e n t ' s  t r i a l  t a c t i c s  a n d  o t h e r w i s e  a d d r e s s e d  t h e  m e r i t s  

o f  t h e  s u b j e c t  m a t t e r  o f  t h e  case b e f o r e  t h e  Referee. [ B a r  E x .  

8 1 .  

C h a p t e r  90 .801 ,  F l o r i d a  S t a t u t e s  s p e c i f i c a l l y  e x c l u d e s  a 

l e t t e r  o f  t h e  n a t u r e  Bar C o u n s e l  s o u g h t  t o  a d m i t .  

N o t w i t h s t a n d i n g  C h a p t e r  90 .081  a n d  a 1  t h o u g h ,  Bar  C o u n s e l  

o b j e c t e d  t o  t h e  u s e  o f  t h e  d e p o s i t i o n s ,  a l t h o u g h  b y  h e r  own 

a d m i s s i o n  " w e ' v e  h a d  s u f f i c i e n t  t i m e  t o  g e t  o u r  w i t n e s s e s  

o r g a n i z e d n ,  a n d  a l t h o u g h  Mr. Kadyk c o u l d  n o t  b e  c r o s s - e x a m i n e d  

by  R e s p o n d e n t ' s  c o u n s e l ,  Bar C o u n s e l  t o o k  t h e  u n t e n a b l e  

p o s i t i o n  t h a t  t h e  l e t t e r  was a d m i s s a b l e .  

C o u n s e l  f o r  t h e  R e s p o n d e n t  o b j e c t e d  o n  h e r e s a y  g r o u n d s  a n d  

o n  t h e  g r o u n d s  t h e  l e t t e r  c o u l d  n o t  b e  p r o p e r l y  

a u t h e n i t i c a t e d .  [ R .  7 8 ,  791 .  The R e f e r e e  o v e r r u l e d  t h e  

o b j e c t i o n  a n d  a l l o w e d  t h e  i n t r o d u c t i o n  o f  t h e  l e t t e r .  [ R .  7 9 1 .  



The Referee's selective enforcement of the Rules of 

procedure and evidence were unjustifiable and clearly 

prejudicial to the Respondent and require reversal of his 

findings of fact and recommendation of discipline. 



THE R E F E R E E ' S  F I N D I N G  OF FACT THAT MISS C U M M I N G S  TURNED DOWN 
O F F E R S  OF J U D G M E N T  DUE TO R E S P O N D E N T ' S  REPRESENTATIONS I S  NOT 
SUPPORTED BY THE E V I D E N C E  A N D  I S  CLEARLY ERRONEOUS. 

The Referee recommended t h a t  the  Respondent be found 

g u i l t y  of var ious subheadings of Disc ip l inary  Rule 1 - 1 0 2  of the  

Code of Professional  Respons ib i l i ty  based i n  p a r t  upon the  

f i n d i n g  t h a t  " (R)espondent l s  s ta tements  t o  P l a i n t i f f ' s  f iancee  

(now husband) apparent ly a f fec ted  her unwill ingness t o  accept  

o f f e r s  of judgment of s u m s  s u b s t a n t i a l l y  l e s s . "  I n  order t o  

s u s t a i n  t h i s  f i n d i n g ,  t h i s  cour t  m u s t  f i n d  t h a t  c l ea r  and 

convincing evidence exis ted  i n  support  thereof .  The Flor ida  

Bar v. Wagner, 2 1 2  So.2d 770 ( F l a .  1968) .  However, the  

Referee ' s  f indings  should be overturned i f  c l e a r l y  erroneous or 

lacking i n  ev iden t i a ry  support .  The Flor ida  Bar v. Wagner, 

supra.  

I n  t h i s  ins tance ,  the Referee ' s  f i n d i n g  is  palpably 

erroneous.  Cer ta in ly ,  the re  was testimony from Miss Cummings 

f i ancee ,  David Robinson, t h a t  the Respondent, i n  the  presence 

of Monte Floyd, placed a  mi l l ion  d o l l a r  value on Miss Cummings 

claim. [ R .  381. However, Respondent denied placing a  d o l l a r  

value on the  claim i n  discussions w i t h  e i t h e r  Mr. Robinson or 

Miss Cummings ,  b u t  s a id  t h a t  he d i d  expla in  t h a t  a  puni t ive  

damage claim would enhance the value of the  case.  [ R .  1 2 0 1 .  

Moreover, Mr. Floyd's  testimony which was proferred a t  t r i a l ,  

i s  support ive of the  Respondent's r e c o l l e c t i o n  t h a t  a  d o l l a r  

amount was not mentioned. [ R .  1 6 6 1 .  



However ,  a s summing  A r g u e n d o ,  t h a t  R e s p o n d e n t  d i d  make t h e  

s t a t e m e n t  t o  D a v i d  R o b i n s o n  t h a t  t h e  c a s e  h a d  a  m i l l i o n  d o l l a r  

v a l u e ,  i t  is o v e r w h e l m i n g l y  c lea r  f r o m  t h e  r e c o r d  t h a t  Miss 

Cummings was t o t a l l y  u n a f f e c t e d  b y  t h e  a l l e g e d  s t a t e m e n t  when 

s h e  t u r n e d  down o f f e r s  o f  j u d g m e n t .  I n  s u p p o r t  o f  t h i s  

c o n t e n t i o n  t h e  f o l l o w i n g  c r o s s  e x a m i n a t i o n  t e s t i m o n y  o f  Miss 

Cummings is o f f e r e d .  

Q .  And when y o u  t u r n e d  down t h e  v a r i o u s  o f f e r s  t h a t  y o u  
r e c e i v e d  t h a t  was y o u r  d e c i s i o n  was i t  n o t ?  When y o u  

A .  Yes. ****  
Q .  When y o u  were o f f e r e d  $ 5 0 , 0 0 0 . 0 0  y o u  t u r n e d  i t  down 

b e c a u s e  you  w a n t e d  more  money, i s n ' t  t h a t  c o r r e c t ?  

A .  Yes. 
[ R .  801 ****  

Q .  And why d i d  you  t u r n  i t  down? 

A .  B e c a u s e  t h e  f a c t  t h a t  t h e y  h a d  o f f e r e d  $75 ,000 .00  a n d  
I h a d  .... t h e y  h a d n ' t  e v e n  g o n e  t o  c o u r t  y e t .  So I 
k i n d  o f  t h o u g h t  t h a t  i t  was w o r t h  more  t h a n  
$75 ,000 .00 .  ( e m p h a s i s  a d d e d )  [ R .  601. ****  

Q .  I s n ' t  i t  a l s o  t r u e  when h e  t o l d  y o u  a b o u t  t h e  o f f e r  
o f  j u d g m e n t ,  $ 7 5 , 0 0 0 . 0 0  t h a t  y o u  t u r n e d  t h a t  down o n  
y o u r  own? 

A .  Yes. 
[ R .  811  

Q.  And i s n ' t  i t  t r u e  t h a t  t h e  r e a s o n  why y o u  t h o u g h t  t h e  
case was w o r t h  more  t h a n  a h u n d r e d  t h o u s a n d  was j u s t  
b a s e d  o n  y o u r  i n s t i n c t s ,  a n d  n o t  o n  a n y t h i n g  Mr. 
McLawhorn h a d  t o l d  y o u ?  ( e m p h a s i s  a d d e d )  

A .  B a s e d  o n  my i n s t i n c t s  a n d  how s e v e r e  I h a d  b e e n  h u r t .  
[ R .  8 4 ,  8 5 1 .  



It is indisputable that Miss Cummings turned down all 

offers of judgment for reasons other than any supposed 

statement that the Respondent made concerning the dollar value 

of her case. In fact, when communicating the $100,000.00 offer 

to Miss Cummings, Miss Cummings admits that the Respondent told 

her "that's a lot of money". [R. 8 2 1 .  Notwithstanding, the 

Respondent's tacit encouragement to Miss Cummings to accept the 

offer, she testified that she made a phone call then told the 

Respondent that she did not want the money. [R. 8 3 1 .  

Accordingly, the Referee's finding that Respondent's 

statement apparently affected her unwillingness to accept 

offers of judgment is clearly erroneous and should be 

over turned. 



THE R E F E R E E ' S  F I N D I N G  THAT THE RESPONDENT MADE 
M I S R E P R E S E N T A T I O N S  I N  A LETTER TO DOCTORS S E E K I N G  R E D U C T I O N S  I N  
MEDICAL B I L L S  I S  WITHOUT FACTUAL SUPPORT I N  THE RECORD BELOW. 

The Referee f u r t h e r  found t h a t  a l e t t e r  s e n t  by the  

Respondent t o  the var ious medical providers  seeking a reduct ion 

i n  t h e i r  b i l l s  contained misrepresentat ions i n  s t a t i n g  " the  

v e r d i c t  was not s u f f i c i e n t  t o  s a t i s f y  a l l  outs tanding f i n a n c i a l  

ob l iga t ions  r e s u l t i n g  from her accident  and i n j u r i e s n .  The 

Referee found t h a t  " the  damages awarded were more than ample t o  

s a t i s f y  a l l  o b l i g a t i o n s n .  [ ~ e p o r t  of Referee a t  1 1 .  The 

referenced l e t t e r  was s e n t  by the Respondent t o  Doctors Taxdal 

and Brackett  and was introduced a s  Bar ' s  E x h i b i t  9 .  

The Referee would be co r rec t  i f  he s t a t e d  t h a t  the  jury 

ve rd ic t  was ample t o  s a t i s f y  the outs tanding out-of-pocket • ob l iga t ions .  However, the  Respondent's l e t t e r  speaks of a l l  

ob l iga t ions ,  not jus t  out-of -pocket expenses. Addit ional ly ,  

the  Court below has f a i l e d  t o  consider the expert  testimony 

adduced a t  t r i a l  w i t h  respect  t o  what c o n s t i t u t e s  a proper 

ob l iga t ion  i n  a personal in ju ry  s e t t i n g  as  ex i s t ed  i n  Miss 

C u m m i n g s  case.  

Michael L .  Kinney, Esquire t e s t i f i e d  t h a t  he had engaged 

i n  the p r a c t i c e  of law i n  F lor ida  f o r  a period of 34 years  w i t h  

emphasis on personal i n j u r y  t r i a l  work. [ R .  251.  Mr. Kinney 

f u r t h e r  s t a t e d  t h a t  he too had previously requested doctors  t o  

discount  t h e i r  s e r v i c e s  t o  enhance a c l i e n t ' s  recovery and 



found  t h a t  p r a c t i c e  t o  b e  common i n  t h e  p e r s o n a l  i n j u r y  f i e l d .  

[ R .  261. More i m p o r t a n t l y ,  Mr. Kinney t e s t i f i e d  t h a t  i t  was 

n o t  uncommon t o  s e n d  a  l e t t e r  s i m i l a r  t o  t h a t  s e n t  by t h e  

Respondent  t o  t h e  d o c t o r s  i n  Miss Cummings c a s e ,  even  when t h e  

v e r d i c t  amount exceeded  t h e  o u t - o f - p o c k e t  e x p e n s e s .  [ R .  30 ,  

311. Mr. Kinney e x p l a i n e d  t h a t  one  of t h e  o b l i g a t i o n s  i n v o l v e d  

i n  a  p e r s o n a l  i n j u r y  c a s e  "would b e  t o  compensa te  t h e  c l i e n t  

f o r  t h e  p a i n  and s u f f e r i n g  and a l l  t h a t  t h e y ' v e  gone t h r o u g h  

b e c a u s e  of t h e  a c c i d e n t .  [ w l h a t  d o e s  t h e  c l i e n t  want?  T h a t ' s  

t h e  bo t tom l i n e . "  [ R .  311. The F l o r i d a  Bar o f f e r e d  no e x p e r t  

t e s t i m o n y  i n  o p p o s i t i o n  t o  t h e  p r o p o s i t i o n  t h a t  compensa t ion  

f o r  c l i e n t  p a i n  and s u f f e r i n g  is a  p r o p e r  o b l i g a t i o n  t o  

c o n s i d e r  . 
I n  t h e  i n s t a n t  c a u s e ,  t h e  Respondent  was d e a l i n g  w i t h  a  

c l i e n t  who had t u r n e d  down a  $100,000.00 o f f e r  of  judgment o n l y  

t o  be  awarded $65,000.00 by a  j u r y .  Miss Cummings b a l k e d  a t  

s i g n i n g  t h e  check  f o r  d e p o s i t  i n  h i s  t r u s t  a c c o u n t  [ R .  142 ,  

1431 ,  and  when s h e  d i d  s i g n  t h e  check on J u n e  26,  1984 ,  s h e  

gave  t h e  Respondent  a  l e t t e r  i n s t r u c t i n g  him n o t  t o  d i s b u r s e  

any  money w i t h o u t  h e r  p r i o r  a p p r o v a l  and s i g n a t u r e .  [ R .  931. 

I t  was o b v i o u s  t o  a l l  c o n c e r n e d  t h a t  Miss Cummings was 

unhappy a b o u t  t h e  amount s h e  would r e c e i v e  inasmuch a s  s h e  had 

been  o f f e r e d  a  s e t t l e m e n t  t h a t  was g r e a t e r  by 50 p e r c e n t ,  and 

s h e ,  on h e r  own i n i t i a t i v e  r e j e c t e d  i t .  The Responden t ,  i n  a n  

a t t e m p t  t o  enhance  h e r  r e c o v e r y ,  a s k e d  t h e  d o c t o r s  t o  r e d u c e  



the  c o s t s  of t h e i r  s e r v i c e s .  There was no misrepresentat ion as  

t o  the jury v e r d i c t  amount i n  the Respondent's l e t t e r .  There 

was no evidence of any complaint from the  doctors  contacted,  

t h a t  they had been mislead. I n  f a c t ,  the  l e t t e r  f i r s t  came t o  

the  a t t e n t i o n  of The Flor ida  Bar when the Respondent s e n t  a 

copy of the referenced l e t t e r  t o  The Bar i n  response t o  Miss 

Cummings complaint l e t t e r .  The l e t t e r  was forwarded by the 

Respondent t o  make c l e a r  h i s  e f f o r t s  t o  s a t i s f y  h i s  d i sgrunt led  

c l i e n t  by enhancing her recovery. [ R .  168, 1 6 9 1 .  

Simply s t a t e d ,  the  Respondent's conduct involved 

absolu te ly  no misrepresenta t ion ,  but was cons i s t en t  w i t h  a 

common t r ade  p r a c t i c e  which i s  and was employed t o  f u r t h e r  the 

ob l iga t ion  t o  compensate the c l i e n t  f o r  h i s  or her pain and 

s u f f e r i n g ,  mental anguish,  e t c .  The Referee 's  vague reference 

t o  misrepresentat ions i n  the sub jec t  l e t t e r  i s  c a t e g o r i c a l l y  

without support  i n  the record below and m u s t  be reversed. 



a THE R E F E R E E ' S  F I N D I N G  THAT THE RESPONDENT MADE 
MISREPRESENTATIONS R E G A R D I N G  THE JUDGMENT PROCEEDS OF 
$65,000.00 SHOULD BE OVERTURNED A S  L A C K I N G  I N  E V I D E N T I A R Y  
SUPPORT. 

The Referee f u r t h e r  found: 

That Respondent a l s o  made misrepresentat ions regarding the  
judgment proceeds of $65,000.00, which were t o  be kept i n  
escrow, but which were l a t e r  placed i n  a  d i f f e r e n t  account 
i n  Respondent's name only without p r i o r  permission of the  
P l a i n t i f f .  Such conduct c r e a t e s  d i s t r u s t  of the l e g a l  
profession and g ives  the  appearance of an e f f o r t  t o  
defraud P l a i n t i f f  of monies belonging t o  he r ,  even though 
the  money was placed i n  a  money market account. Such 
ac t ions  should not have been taken without her p r i o r  
permission. [Report of Referee a t  11. 

Once again,  a  review of the  record ind ica tes  no evidence 

of "misrepresentat ions" made regarding the  judgment proceeds. 

W i t h  respect  t o  the  handling of the judgment proceeds Miss 

a Cummings t e s t i f i e d  i n  a  cont radic tory  and confusing manner. 

Under d i r e c t  examination she s t a t e d  she was under the 

assumption t h a t  the  proceeds would be placed i n t o  an account 

w i t h  both hers  and Respondent's names. However, she f u r t h e r  

s t a t e d  t h a t  the Respondent made no such rep resen ta t ions .  [ R .  

Con t ra r i ly ,  during her r e d i r e c t  testimony she s t a t e d  t h a t  

she believed the  proceeds would be placed i n t o  an escrow 

account,  [ R .  1051, which is supported by her June 2 0 ,  1984 

l e t t e r  t o  the  Respondent. [Bar E x .  31. Moreover, t h a t  l e t t e r  

i n s t r u c t s  the  Respondent t h a t  any disbursement m u s t  be signed 

by Miss Cummings. However, during recross  examination Miss 

Cummings acknowledged t h a t  based on the  f a c t  t h a t  she knew she 



c o u l d  n o t  s i g n  o n  t h e  R e s p o n d e n t ' s  t r u s t  a c c o u n t ,  t h e  money 

w o u l d  h a v e  t o  b e  moved t o  a s e c o n d  a c c o u n t .  [ R .  1 0 7 ,  1 0 8 1 .  

F i n a l l y ,  Miss Cummings t e s t i f i e d  d u r i n g  f u r t h e r  r e d i r e c t  t h a t  

s h e  b e l i e v e d  t h e  money w o u l d  b e  p l a c e d  i n i t i a l l y  i n  a j o i n t  

a c c o u n t .  [ R .  1 0 9 1 .  

I t  is  c lea r  f r o m  t h e  o b f u s c a t e d  t e s t i m o n y  o f  Miss 

Cummings t h a t  s h e  was n o t  s u r e  a t  t h e  time o f  t h e  R e f e r e e  

t r i a l ,  w h a t  s h e  u n d e r s t o o d  o r  r emembered  c o n c e r n i n g  t h e  

h a n d l i n g  o f  t h e  j u d g m e n t  p r o c e e d s .  P e r h a p s  h e r  b a d  memory was 

a f u n c t i o n  o f  h e r  a u t o  a c c i d e n t  a s  s h e  a n d  h e r  f i a n c e e  

s u g g e s t e d .  [ R .  4 3 ,  8 7 1 .  W h a t e v e r  t h e  r e a s o n  f o r  h e r  

i n c o n c l u s i v e  t e s t i m o n y ,  i t  is a b u n d a n t l y  o b v i o u s  t h a t  t h e r e  is  

n o  c l ea r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  a m i s r e p r e s e n t a t i o n  was 

made t o  h e r  by  t h e  R e s p o n d e n t  c o n c e r n i n g  t h e  h a n d l i n g  o f  t h e  

j u d g m e n t  p r o c e e d s .  

C o n v e r s e l y ,  R e s p o n d e n t ' s  t e s t i m o n y  r e g a r d i n g  t h e  h a n d l i n g  

o f  t h e  p r o c e e d s  is s i m p l e  a n d  c o n s i s t e n t  w i t h  a p r o p e r  h a n d l i n g  

o f  t h e  f u n d s .  

The  R e s p o n d e n t  t e s t i f i e d  t h a t  h e  a t t e m p t e d  t o  g e t  Miss 

Cummings t o  come s i g n  t h e  j u d g m e n t  c h e c k  o n  s e v e r a l  o c c a s i o n s  

w i t h o u t  s u c c e s s .  [ R .  1 3 9 ,  1 4 0 1 .  P r i o r  t o  h e r  s i g n i n g ,  t h e  

R e s p o n d e n t  t e s t i f i e d  t h a t  h e  was c o n t a c t e d  b y  J i m  Kadyk,  who 

i n d i c a t e d  h e  was r e p r e s e n t i n g  Miss Cummings. The  R e s p o n d e n t  

met w i t h  Mr. Kadyk a n d  i n d i c a t e d  t h a t  h e  w o u l d  p l a c e  t h e  f u n d s  

i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t ,  g i v i n g  Miss Cummings t h e  

i n t e r e s t  e a r n e d  o n  t h e  e n t i r e  sum, r e d u c e  h i s  f e e ,  a n d  a t t e m p t  

t o  g e t  m e d i c a l  b i l l s  d i s c o u n t e d  p e n d i n g  d i s b u r s e m e n t  o f  t h e  

f u n d s  [ R .  1 4 1 ,  1 4 2 ,  1 4 7 1 .  Mr. Kadyk i n d i c a t e d  t h a t  h e  l i k e d  

t h e  i d e a  o f  t h e  money d r a w i n g  i n t e r e s t .  [ R .  1 4 2 1 .  

1 4  



T h e r e a f t e r ,  Miss Cummings came t o  s i g n  t h e  c h e c k  a n d  was 

t o l d  by  t h e  R e s p o n d e n t  t h a t  t h e  money would f i r s t  h a v e  t o  b e  

p l a c e d  i n  h i s  t r u s t  a c c o u n t ,  [ R .  1 4 3 1  b u t  would  l a t e r  b e  p l a c e d  

i n t o  a n  i n t e r e s t  b e a r i n g  a c c o u n t .  R e s p o n d e n t  f u r t h e r  t e s t i f i e d  

t h a t  h e  i n t e n d e d  t o  p l a c e  t h e  p r o c e e d s  i n  a j o i n t  money market 

a c c o u n t ,  h o w e v e r ,  upon t h e  R e s p o n d e n t  a t t e m p t i n g  t o  d o  s o  t h e  

bank would  n o t  a l l o w  s u c h  a p r o c e d u r e  d u e  t o  p o s s i b l e  l i a b i l i t y  

p r o b l e m s .  [ R .  1 4 4 1 .  Miss Cummings c o n f i r m e d  i n  h e r  t e s t i m o n y ,  

t h a t  t h e  R e s p o n d e n t  e x p l a i n e d  t h a t  t h e  bank would  n o t  o p e n  a 

j o i n t  a c c o u n t  f o r  them a n d  s h e  a d m i t t e d  t h a t  t h e  R e s p o n d e n t  

e v e n  i m m e d i a t e l y  t o o k  h e r  t o  t h e  b a n k .  Miss Cummings a d m i t t e d  

s h e  was g i v e n  t h e  same e x p l a n a t i o n  b y  t h e  bank e m p l o y e e s  

c o n c e r n i n g  t h e  b a n k ' s  c o n c e r n s  o v e r  l i a b i l i t y .  [ R .  8 7 ,  8 8 1 .  

C l e a r l y ,  t h e  p r o c e e d s  were moved b y  t h e  R e s p o n d e n t  upon 

t h e  p e r m i s s i o n  o f  Miss Cummings a n d  h e r  a t t o r n e y ,  J i m  Kadyk. 

A t  t h e  v e r y  l e a s t ,  Miss Cummings a d m i t t e d  s h e  knew t h e  p r o c e e d s  

would  r e q u i r e  moving  t o  a  new a c c o u n t ,  [ R .  1 0 7 ,  1 0 8 1  a n d  

f u r t h e r  a d m i t t e d  t h a t  s h e  d i d  n o t  know i f  h e r  a t t o r n e y  h a d  

a p p r o v e d  s u c h  a m a n e u v e r .  [ R .  9 9 1 .  A c c o r d i n g l y ,  R e s p o n d e n t ' s  

t e s t i m o n y  is u n r e b u t t e d  a n d  e v e n  c o n s i d e r i n g  t h e  c o n f u s e d  

t e s t i m o n y  o f  Miss Cummings, t h e  e n t i r e  e v i d e n c e  w i t h  r e s p e c t  t o  

t h e  h a n d l i n g  o f  t h e  judgment  p r o c e e d s  i n d i c a t e s  a  t o t a l  a b s e n c e  

o f  m i s r e p r e s e n t a t i o n .  The R e f e r e e ' s  f i n d i n g  i n  t h i s  r e g a r d  is 

c l e a r l y  e r r o n e o u s  a n d  mus t  b e  r e v e r s e d .  



a THE REFEREE'S FINDING THAT RESPONDENT'S FAILURE TO PAY THE 
MEDICAL BILLS OF MISS CUMMINGS WAS PREJUDICIAL TO THE 
ADMINISTRATION OF JUSTICE ON HER BEHALF OVERLOOKS THE GREATER 
WEIGHT OF THE EVIDENCE A N D  MUST BE OVERTURNED. 

The  R e f e r e e  a d d i t i o n a l l y  f o u n d  t h e  R e s p o n d e n t  g u i l t y  o f  

m i s c o n d u c t  b a s e d  upon  t h e  f o l l o w i n g :  

The f a i l u r e  o f  R e s p o n d e n t  t o  p a y  o u t s t a n d i n g  m e d i c a l  
b i l l s ,  r e s u l t i n g  i n  a law s u i t  a n d  d a m a g e s  t o  P l a i n t i f f ' s  
c r e d i t ,  was p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  
i n  h e r  b e h a l f .  The  e v i d e n c e  f a i l e d  t o  s h o w  a g e n u i n e  
e f f o r t  b y  R e s p o n d e n t  t o  p r o t e c t  h i s  c l i e n t  f r o m  c r e d i t o r s  
h e  knew e x i s t e d ,  o r  t o  p e r s u a d e  h e r  t o  p e r m i t  h i m  t o  make 
i m m e d i a t e  p a y m e n t  o f  u n d i s p u t e d  b i l l s .  R e s p o n d e n t  was 
t o l d  t o  p a y  c e r t a i n  o f  t h e  b i l l s  b u t  f a i l e d  t o  d o  s o  f o r  
s e v e r a l  m o n t h s .  The d e l a y  was u n j u s t i f i e d .  

The  R e f e r e e ' s  f i n d i n g  i n  t h i s  r e s p e c t  a g a i n  o v e r l o o k s  t h e  

c o n f u s e d  a n d  c o n t r a d i c t o r y  t e s t i m o n y  o f  Miss Cummings.  

M o r e o v e r ,  t h i s  f i n d i n g  f l i e s  i n  t h e  f a c e  o f  Miss Cummings 

a w r i t t e n  d i r e c t i o n s  t o  t h e  R e s p o n d e n t  w i t h  r e g a r d  t o  

d i s b u r s e m e n t  o f  t h e  p r o c e e d s .  [ B a r  Ex.  3 1 .  

The c r i t i c a l  e v i d e n c e  w i t h  r e g a r d  t o  t h e  p a y m e n t ,  o r  l a c k  

t h e r e o f ,  o f  m e d i c a l  b i l l s  is a s  f o l l o w s .  Miss Cummings 

t e s t i f i e d  t h a t  when s h e  saw t h e  d i s b u r s e m e n t  s h e e t  t h a t  s h e  

r e t a i n e d  J i m  Kadyk ,  p r i o r  t o  s i g n i n g  t h e  j u d g m e n t  p r o c e e d s  

c h e c k  o n  J u n e  2 6 ,  1 9 8 4 .  [ R .  7 7 ,  9 3 1 .  F u r t h e r m o r e ,  s h e  

t e s t i f i e d  t h a t  s h e  t o l d  Mr. Kadyk t h a t  t h e  j u d g m e n t  p r o c e e d s  

were i n  t h e  b a n k ,  b u t  t h a t  s h e  was b e i n g  s u e d  a n d  c o u l d  n o t  

p a y .  [ R .  7 7 ,  7 8 1 .  Miss Cummings f u r t h e r  c l a i m e d  t h a t  s h e  

f i l e d  h e r  g r i e v a n c e  o n  A u g u s t  6 ,  1 9 8 4  b e c a u s e  " I  was b e i n g  s u e d  

b y  a l l  t h e s e  p e o p l e  w i t h  my money i n  t h e  b a n k ,  b u t  I c o u l d n ' t  

t o u c h  t h e  money a t  a l l . "  [ R .  7 4 1 .  Miss Cummings t e s t i f i e d  

a b o u t  a law s u i t  b y  G i s l e r  C l i n i c  a n d  o n e  b y  W i n t e r  Haven 

H o s p i t a l .  [ R .  7 2 1 .  



However ,  o n  c r o s s  e x a m i n a t i o n  Miss Cummings r e l u c t a n t l y  

a d m i t t e d  t h a t  t h e  Gi s l e r  law s u i t  p r e d a t e d  r e ce ip t  o f  t h e  

judgment  p r o c e e d s  c h e c k  by some 5  m o n t h s  a n d  t h a t  R e s p o n d e n t  

d e f e n d e d  t h a t  s u i t  o n  h e r  b e h a l f .  [ R .  9 0 ,  911 .  I t  i s  o b v i o u s  

t h e  G i s l e r  l a w  s u i t  b o r e  n o  r e l a t i o n  t o  a n y  a l l e g e d  f a i l u r e  o f  

t h e  R e s p o n d e n t  t o  p a y  h e r  b i l l  a s  t h e  p r o c e e d s  s i m p l y  were n o t  

a v a i l a b l e .  

M o r e o v e r ,  w i t h  r e g a r d  t o  t h e  W i n t e r  Haven s u i t  f i l e d  i n  

J a n u a r y ,  1 9 8 5 ,  R e s p o n d e n t ' s  f a i l u r e  t o  p a y  t h e  o u t s t a n d i n g  b i l l  

o r  t o  " p r o t e c t  h i s  c l i e n t  f r o m  c r e d i t o r s w  is c e r t a i n l y  

j u s t i f i e d .  The judgment  p r o c e e d s  c h e c k  was s i g n e d  o n  J u n e  2 6 ,  

1 9 8 4 ,  b e f o r e  w h i c h  t h e  R e s p o n d e n t  was a w a r e  t h a t  Miss Cummings 

h a d  h i r e d  Mr. Kadyk a n d  a d d i t i o n a l l y  h a d  b e e n  g i v e n  w r i t t e n  

i n s t r u c t i o n s  f r o m  Miss Cummings n o t  t o  d i s b u r s e  a n y  money " t o  

a n y  i n s t i t u t i o n ,  a n y  p e r s o n ,  o r  p e r s o n s  a n y w h e r e  o r  a n y t i m e  

w i t h o u t  t h e  f u l l  c o n s e n t  a n d  s i g n a t u r e s  o f  b o t h  p a r t i e s  

c o n c e r n e d  ( D o n a l d  McLawhorn a n d  D i a n a  Cummings) a p p e a r i n g  o n  

e a c h  a n d  e v e r y  c h e c k  o n  d r a f t .  [ B a r  Ex.  3 1 .  

Miss Cummings n e v e r  g a v e  t h e  R e s p o n d e n t  w r i t t e n  

i n s t r u c t i o n s  o r  a u t h o r i z a t i o n  t o  p a y  t h e  o u t s t a n d i n g  m e d i c a l  

b i l l s .  I n  l i g h t  o f  t h e  e d i c t  o f  Miss Cummings J u n e  2 0 ,  1 9 8 4  

l e t t e r ,  [Bar Ex.  31 w i t h o u t  s u c h  a u t h o r i z a t i o n ,  payment  would  

h a v e  s u b j e c t e d  t h e  R e s p o n d e n t  t o  f u r t h e r  g r i e v a n c e  c o m p l a i n t  o r  



law s u i t  f r o m  Miss Cummings. F u r t h e r m o r e  t h e  o n l y  e v i d e n c e  o f  

a n y  a t t e m p t  b y  Mr. Kadyk t o  h a v e  t h e s e  b i l l s  p a i d  is t h e  v a g u e  

r e f e r e n c e  made i n  h i s  J a n u a r y  2 5 ,  1 9 8 5  l e t t e r  t o  R e s p o n d e n t ,  

w h i c h  n o t i c e  came a f t e r  t h e  M o t i o n  i n  G a r n i s h m e n t  f i l e d  b y  

W i n t e r  Haven H o s p i t a l  e a r l i e r  t h a t  same m o n t h .  [ B a r  E x .  61. 

A c c o r d i n g l y ,  t h e r e  is  n o  e v i d e n c e  t h a t  Miss Cummings o r  

h e r  l a w y e r  were c o n c e r n e d  w i t h  t h e  W i n t e r  Haven H o s p i t a l  law 

s u i t  u n t i l  a f t e r  t h e  p r o c e e d i n g  b e g a n .  T h e r e a f t e r  t h i s  was 

v a g u e l y  c o m m u n i c a t e d  t o  t h e  R e s p o n d e n t  b y  Mr. Kadyk,  a n d  t h e  

R e s p o n d e n t  s t i l l  was u n d e r  c o m p u l s i o n  t o  f o l l o w  t h e  w r i t t e n  

i n s t r u c t i o n s  o f  Miss Cummings. Had Miss Cummings o r  Mr. Kadyk 

r e v o k e d  t h e  p r i o r  l i m i t a t i o n s  o n  t h e  R e s p o n d e n t ,  o r  p r o v i d e d  

h i m  w i t h  s u b s e q u e n t  w r i t t e n  a u t h o r i z a t i o n  t o  p a y  m e d i c a l  b i l l s ,  

p a y m e n t  w o u l d  b e  p r u d e n t ,  i n d e e d ,  m a n d a t o r y .  However ,  t h e  

R e s p o n d e n t  a c t e d  p r o p e r l y  i n  n o t  p a y i n g  t h e  b i l l s  i n  l i g h t  o f  

h i s  l a c k  o f  a u t h o r i z a t i o n ,  t h e  p e n d i n g  g r i e v a n c e ,  a n d  t h e  f a c t  

t h a t  new c o u n s e l  was r e t a i n e d  b y  Miss Cummings who c o u l d  h a v e  

s e e n  t h a t  s u c h  matters  were t i m e l y  a d d r e s s e d .  

I n  l i g h t  o f  a l l  t h e s e  f a c t s ,  t h e  f i n d i n g  o f  t h e  R e f e r e e  

t h a t  t h e  R e s p o n d e n t  c a u s e d  p r e j u d i c e  t o  h i s  c l i e n t  c a n n o t  b e  

s u s t a i n e d .  



THE REFEREE'S F I N D I N G  THAT THE RESPONDENT'S OVER-ALL CONDUCT I N  
THE H A N D L I N G  OF MISS CUMMINGS CASE REFLECTS ON HIS FITNESS TO 
P R A C T I C E  LAW IMPOSES UPON THE RESPONDENT A DUTY NOT MANDATED BY 
THE CODE OF PROFESSIONAL RESPONSIBILITY. 

On page 2 of t h e  Report  of Re fe r ee ,  t h e  Cour t  s t a t e s :  

The Referee  r ecogn i ze s  t h e  i n h e r e n t  d i f f i c u l t i e s  i n  
a t t o r n e y / c l i e n t  r e l a t i o n s h i p s ,  e s p e c i a l l y  i n  m a t t e r s  
d e a l i n g  w i t h  t h e  s e t t l e m e n t  of c l a ims  o r  o b t a i n i n g  a  ju ry  
v e r d i c t  s a t i s f a c t o r y  t o  t h e  c l i e n t .  However, competent 
a t t o r n e y s  shou ld  pos se s s  t h e  nece s sa ry  s k i l l s  and 
expe r i ence  t o  e f f e c t i v e l y  d e a l  w i t h  such problems i n  a  
manner which does  not  a d v e r s e l y  r e f l e c t  upon t h e  r e s p e c t  
and conf idence  t h e  p u b l i c  p l a c e s  i n  t h e  l e g a l  p r o f e s s i o n .  
The o v e r - a l l  conduct  of Respondent i n  t h e  hand l i ng  of t h i s  
c a s e  does  r e f l e c t  upon h i s  f i t n e s s  t o  p r a c t i c e  law. 

I n  t h e  above-statement t h e  Refe ree  a p p a r e n t l y  f i n d s  t h e  

Respondent g u i l t y  of a  v i o l a t i o n  of D i s c i p l i n a r y  Rule 

1 - 1 0 2 ( A ) ( 6 ) ,  ( conduc t  t h a t  r e f l e c t s  a d v e r s e l y  on t h e  

Respondent ' s  f i t n e s s  t o  p r a c t i c e  l aw)  based on t h e  

d i s s a t i s f a c t i o n  of Miss Cummings. The Referee  a p p a r e n t l y  f e e l s  

t h a t  "competent a t t o r n e y s "  would have been a b l e  t o  keep Miss 

Cummings s a t i s f i e d .  That  p r o p o s i t i o n  seems remote a t  b e s t  a s  

Miss Cummings' t e s t imony  was s o  confused and c o n t r a d i c t o r y  t h a t  

i t  is e v i d e n t  t h a t  s h e  is a  d i f f i c u l t  person t o  d e a l  w i t h  

r a t i o n a l l y .  

I n  any e v e n t ,  t o  t h e  knowledge of t h i s  w r i t e r ,  never i n  

t h e  h i s t o r y  of The F l o r i d a  Bar h a s  an a t t o r n e y  been d i s c i p l i n e d  

f o r  having d i f f i c u l t y  i n  d e a l i n g  w i t h  a  c l i e n t  who was unhappy 

w i t h  t h e  r e s u l t  of h i s  o r  he r  l i t i g a t i o n .  Moreover, nowhere i n  

t h e  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y  is i t  mandated t h a t  



a " d i f f i c u l t y  i n  a t t o r n e y / c l i e n t  r e l a t i o n s h i p s "  m u s t  a l w a y s  b e  

" e f f e c t i v e l y  d e a l t  w i t h n  o r  d i s c i p l i n e  w i l l  r e s u l t .  S h o u l d  

t h i s  C o u r t  u p h o l d  t h e  Referee 's  r e p o r t  i n  t h i s  r e s p e c t ,  i t  w i l l  

c rea te  a s t a n d a r d  o f  c o n d u c t  u p  t o  w h i c h  n o  a t t o r n e y  c a n  l i v e .  

The f i n d i n g  o f  t h e  Referee is w i t h o u t  p r e c e d e n t  o r  s u p p o r t  i n  

t h e  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  a n d  m u s t  b e  r e v e r s e d .  



CONCLUSION 

The c a s e  below is  a  prime example of how The F l o r i d a  Bar 

i n  i t s  s i n c e r e  e f f o r t  t o  p o l i c e  i t s  ranks  and main ta in  t h e  

p u b l i c  t r u s t  can be misused by an a v a r i c i o u s  c l i e n t .  Forty-one 

days a f t e r  s i g n i n g  t h e  judgment proceeds  check,  t h e  Complainant 

f i l e d  her  complaint ;  t h e  subs t ance  of which changed r a p i d l y  and 

o f t e n .  A complete review of t h e  Complainant ' s  t e s t imony  

r e v e a l s  a  c r e d i b i l i t y  problem of obvious p r o p o r t i o n s .  

Notwi ths tanding,  The F l o r i d a  Bar has  t h e  burden t o  prove 

t h e  a l l e g a t i o n s  of i t s  complaint  by c l e a r  and convinc ing  

ev idence .  The ev idence ,  p r i m a r i l y  t h e  tes t imony of t h e  

Complainant,  f a l l s  we l l  s h o r t  of t h a t  l e v e l .  

Moreover, some of t h e  f i n d i n g s  of t h e  Re fe r ee ,  even i f  

proven do no t  c o n s t i t u t e  conduct  which is  v i o l a t i v e  of t h e  Code 

of P r o f e s s i o n a l  R e s p o n s i b i l i t y .  

The thought  t h a t  t h e  record  below r e v e a l s  misconduct  of a  

magnitude t o  j u s t i f y  t h e  Respondent be ing  p u b l i c l y  reprimanded 

is  incomprehensible .  The greed of one c l i e n t  shou ld  no t  

j u s t i f y  such a  r e s u l t .  

The ca se  a g a i n s t  t h e  Respondent shou ld  be d i smissed .  
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